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Foreword 
Senior Judge Denzil Lush 

Before I became a lawyer I read history as an undergraduate and post-graduate, and have 
always approached the development of the areas of the law in which I specialise from a 
chronological perspective.  I find it’s the best way of understanding the trajectory along which 
ideas are moving when confronted by various forces.  
 
The Court of Protection, of which I was the last Master and the first Senior Judge, has a 
venerable history dating back to about 1270, but it has never been the quiet backwater that 
most people assume it is.  For the last two hundred years it has been on the cutting-edge of 
public policy. As Alison Douglass mentions in Chapter 1C of this report, since the great 
Reform Act 1832, when, to all intents and purposes, Britain first became a modern 
parliamentary democracy, we have changed our mental capacity legislation at least once in 
a generation. 
 
England and Wales last looked properly at mental capacity a generation ago, during the 
early 1990s.  In April 1991 the Law Commission published a consultation paper, Mentally 
Incapacitated Adults and Decision-Making: An Overview, which provided an overview of this 
area of the law, assessed the necessity for reform, and explored the best ways forward. This 
paper discussed and approved New Zealand’s recent legislation, the Protection of Persons 
and Property Rights Act 1988 (PPPR Act).  The Law Commission produced three further 
consultation papers followed by a final report, Mental Incapacity, in 1995. The report 
contained a draft Mental Incapacity Bill, which was shelved for ten years before finally being 
enacted as the Mental Capacity Act 2005. 
 
Alison Douglass is right when she says that “The PPPR Act is in need of review”. It is nearly 
thirty years old and needs to be updated to reflect contemporary thinking about disability, 
human rights and cultural diversity.  She is complimentary towards our Mental Capacity Act 
2005.  It is well-drafted, concise legislation and good to work with.  It clearly explains the key 
concepts of “capacity”, and “best interests” (understood as will and preferences), which are 
central to understanding the law.  The Code of Practice has also been pivotal to the 
implementation of the Act by the wide range of people who use it.   
 
But our legislation too, is in need of review.  It is not fully compatible with the Convention on 
the Rights of Persons with Disabilities, which was adopted by the General Assembly of the 
United Nations on 13 December 2006, and ratified by New Zealand on 25 September 2008 
and the United Kingdom on 8 June 2009.  Abolishing adult guardianship law, as suggested 
by the UN Committee, would be a gigantic leap of faith into uncharted territory and may be 
one step too far this time around. However, I fully agree with Alison Douglass’ finding that 
substituted and supported decision-making models for mental capacity law can coexist 
comfortably.   
 
I congratulate Alison Douglass on this report. Her recommendations are easily achievable 
and, if New Zealand were to implement them, its new legislation would be state-of-the-art, 
just as the PPPR was a generation ago. 
 
 
 
 
Denzil Lush 
Senior Judge of the Court of Protection 
England and Wales 
4 July 2016 



Professor Genevra Richardson 
 
The publication of this report is hugely welcome.   It provides a most timely and lucid analysis of the 
dilemmas raised by mental capacity law and practice.  Dilemmas that have a very real impact on the 
lives of many of the most vulnerable of our fellow citizens, on clinical practice and on the law. The report 
reviews developments in international human rights law and contemporary thinking in ethics.  Against 
the background of the experience of law reform in England and Wales, it analyses the legal position in 
New Zealand and provides some thoughtful recommendations for change.  In the present context of 
widespread and often polarised debate concerning the law's proper approach to decision-making, the 
report's thoughtful and considered style is of particular value.  In this Foreword I have the space to 
identify just two of the many difficult issues that Alison Douglass covers with great skill and sensitivity: 
support and liberty safeguards. 
 
Over the last decade the focus of international human rights has shifted from a concern to protect people 
with impaired decision-making capacity by making decisions for them, to a desire to place the person 
at the centre by respecting their decisions and empowering them to exercise their legal rights just like 
anyone else.  Central to this shift in focus has been the notion of support or supported decision-making.  
In Chapter 2 Alison Douglass gives a wonderfully clear account of the evolution of this "support 
paradigm" in international human rights and considers how far it is reflected in the law in New Zealand 
and in England and Wales. Of particular interest, is her analysis of tikanga Māori and her suggestion 
that New Zealand has a unique opportunity to enrich the wider debate by illustrating the importance of 
cultural influences. 
 
Since the turn of the century, the law in England and Wales has struggled with the question of how best 
to safeguard the interests of people who lack mental capacity and who are effectively detained in 
supported residential or hospital care for their own protection. It is known as the question of the 
Bournewood gap after the case where it was first identified. The problem lies in trying to find the precise 
mechanisms for oversight and review that will provide real protection for an exceptionally vulnerable 
group of people without over regulation. In recognition of the very real need for proper oversight, we 
are working on improvements to our current system in England and Wales.   In December 2016 the 
Law Commission is due to publish its report and is likely to recommend simplification of our existing 
Deprivation of Liberty Safeguards.  
 
In Chapter 3 Alison Douglass reviews the law in England and Wales from the Bournewood case to the 
present day. This history is directly linked to the requirements of the European Convention on Human 
Rights and the attempts in England and Wales to comply with them. But, as Alison Douglass explains, 
the right to be free from arbitrary detention is not unique to the European Convention. It is both 
widespread within human rights treaties and well established within the common law. The dilemma 
raised by the Bournewood gap is not, therefore, limited to signatories of the European Convention and 
Alison Douglass concludes that the legal safeguards available in New Zealand are insufficient to plug 
it.  With great insight and sensitivity she draws on the research she conducted in England and Wales 
to inform her recommendation that Liberty Safeguards be introduced through New Zealand's mental 
capacity legislation. Her understanding of the law in England and Wales, its origins and, most 
particularly, its practical implications has enabled Alison Douglass to produce a set of recommendations 
that are balanced and closely informed by experience elsewhere.  The result perfectly reflects the value 
of careful comparative work and the recommendations that have emerged from it deserve the most 
serious attention. 
 
 

 
Professor Genevra Richardson 
Kings College London 
 4 July 2016 
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Glossary 
 

This glossary is a list of Māori and legal terms used throughout this report.  It does not contain technical 
definitions of these terms, but simply describes how they are used in this report.2  
 

Māori terms used in this Report have the meanings set out below: 

 

+aSǌ Sub-tribal group. 

Hui Gathering, meeting. 

Iwi Tribal group. 

Kaitiakitanga *uarGianVhiS anG SroteFtion EaVeG on the Māori ZorOG YieZ� 

Kawa whakaruruhau Cultural safety, recognised in nursing practice as a patient-centred 
approach to healthcare. 

Ngā Kooti Rangatahi Youth courts held on marae (traditional meeting place). 

Mana 8ShoOGinJ GiJnit\ Ior Eoth SerVonaO anG Zhānau. 

3ākehā New Zealander of European descent. 

Tangata whenua People of the land.  Used to refer to Māori as the indigenous people of 
New Zealand, or to refer to iwi or hapǌ associated with a particular 
geographical area. 

Te Ao Māori A Māori ZorOG-view or the Maori dimension of understanding. 

Te Tiriti o Waitangi The Treaty of Waitangi 1840. 

TIkanga Māori The customary system of Māori values and practices that have 
developed over time, sometimes defined in New Zealand legislation as 
“Māori FuVtomar\ YaOueV anG SraFtiFeV´� 

Tino rangatiratanga Self-determination, sovereignty, self-government.  

Wāhi tapu Sacred place, sacred site e.g. a burial ground. 

Whakapapa Genealogy, ancestral history, descent. 

Whakawhanaungatanga The process of establishing relationships and relating well to others. 

Whānau Family group.  In the modern context, the term is sometimes used to 
include friends who may not have any kinship ties to other members.  

Whanaungatanga A relationship, kinship, sense of family connection, through shared 
experiences of working together which provides a sense of belonging. 

 

                                                
2   )or Iurther e[SOanation oI Māori termV Vee� www.maoridictionary.co.nz/.   
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Legal Terms used in this Report have the meanings set out below: 

 

Advance directive  A written or oral statement by which a person makes provision for 
healthcare decisions in the event that they become incompetent to make 
such decisions.  

Best interests A standard to guide substitute decision-making that takes into account 
the will and preferences of the person for whom the decision is being 
made. 

Capacity 

 

 

A person’s ability to make their own decisions, e.g. consent or refuse 
healthcare.  The term “competence” is sometimes used with a similar 
meaning, as well as “decision-making capacity” and “mental capacity”. 

Capacity assessment A clinical interview undertaken by a health practitioner for the purpose 
of deciding whether a person has decision-making capacity in respect of 
a specific decision(s).  The assessment involves examining the mental 
processes a person goes through in order to arrive at a decision. 

Common law Law that derives its authority from decisions of the courts (case law) 
rather than from legislation passed by Parliament.  

Court of Protection 
(COP) 

 

The specialised English court under the Mental Capacity Act which has 
jurisdiction over the property, financial affairs and the personal welfare 
of adults who lack capacity to make decisions for themselves.  

Cultural competence A standard of practice for health practitioners that recognises cultural 
diversity and working in a culturally responsive manner. 

Deprivation of Liberty When a person is under continuous supervision and control and is not 
free to leave, and the person lacks capacity to consent to these 
arrangements.  

Deprivation of Liberty 
Safeguards (DoLS) 

Safeguards introduced under the Mental Capacity Act requiring certain 
deprivations of liberty to be reviewed and authorised, even if the person 
is not actively seeking to leave the care arrangement. 

Deputy  A substitute decision-maker appointed by the Court of Protection for a 
person who lacks capacity to make property or personal welfare 
decisions. 

Donor A person who gives a power of attorney to someone else (an attorney) 
to make decisions on their behalf.  

Enduring Powers of 
Attorney (EPOA) 

A power of attorney made by a person with capacity which continues to 
operate, or endures, when the person loses capacity.   

Habeas corpus 

 

 

An application for writ of habeas corpus is one of the common law’s 
oldest causes of action that allows a person to challenge the legality of 
their detention.   

ix 
 

Impaired decision-  
making capacity 

The inability to make legally binding decisions.  The term “diminished 
capacity” is sometimes used with a similar meaning to reflect that 
capacity or incapacity is not an absolute concept and is decision specific.   

Lasting Powers of 
Attorney (LPA) 

The Mental Capacity Act equivalent to an enduring power of attorney 
(EPOA) under the PPPR Act. 

Learning disability A condition giving rise to learning difficulties, especially when not 
associated with physical disability, including intellectual disability. 

Legal agency The ability to act within the framework of the legal system.  

Legal capacity As understood in human rights law, this term refers to a person’s 
possession of rights and the ability to act on those rights on an equal 
basis with others.  Legal capacity comprises both legal standing and 
legal agency. 

Legal standing Being recognised as a person before the law.  

Parens patriae The inherent jurisdiction of the High Court to make orders in the best 
interests of individuals who lack capacity and who are unable to 
safeguard their own welfare.   

Power of Attorney A document in which a person with capacity appoints another person to 
make nominated decisions for them.  

Property Manager A substitute decision-maker appointed by the Family Court under the 
PPPR Act for a person who lacks capacity in respect of their property 
and financial affairs. 

Public Guardian A statutory office set up under the Mental Capacity Act charged with 
establishing and maintaining a register of lasting powers of attorney, 
supervising deputies appointed by the court, and investigating 
complaints of abuse or referrals regarding adults who lack capacity. 

Substitute decision-
maker 

A person or the court with legal authority to make decisions on behalf of 
someone else who is unable to make that decision.  

Supported decision-
making 

A process of providing support to people whose decision-making ability 
is impaired, to enable them to make their own decisions.   

Undue influence Where there is improper pressure or coercion by one person taking 
advantage of a position of power over another person who may be 
regarded as vulnerable.  A court may set aside a contract or a will and 
take into account undue influence in deciding whether a person has 
capacity. 

Vulnerable adult In English law this term refers to an adult who has capacity and therefore 
is not subject to the Mental Capacity Act but who is nevertheless thought 
to need protection from abusive relationships under the inherent 
jurisdiction of the High Court.   
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Welfare Guardian A substitute decision-maker appointed by the Family Court under the 
PPPR Act for a person who lacks capacity to make care and welfare 
decisions.  

 

Abbreviations used in this Report: 

Art Article of an international convention 

COP Court of Protection 

CRPD United Nations Convention on the Rights of Persons with Disabilities 

CTO Compulsory Treatment Order under the MH(CAT) Act 

DHB District Health Board 

DoLS Deprivations of Liberty Safeguards 

ECHR European Convention on Human Rights 1950 

ECtHR European Court of Human Rights 

EPOA Enduring Power of Attorney 

HDC Code Code of Health and Disability Services Consumers’ Rights Regulation 
1996 

ICCPR International Covenant on Civil and Political Rights 

IDCCR Act Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 

MCA Mental Capacity Act 2005 (England and Wales) 

MH(CAT) Act Mental Health (Compulsory Treatment and Rehabilitation) Act 1992 

MHA Mental Health Act 1983 (England and Wales) 

NZBORA New Zealand Bill of Rights Act 1990 

OPG Office of the Public Guardian (England and Wales) 

PPPR Act Protection of Personal and Property Rights Act 1988 
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Executive Summary 
Mental capacity is concerned with a person’s decision-making ability.  It focuses on whether the person 
retains that ability and, if not, who should decide on their behalf and on what basis.  

The law affects a wide range of adults with impaired decision-making capacity, who are vulnerable for 
reasons such as dementia, learning disabilities, mental illness or acquired brain injury.  The decisions 
in question may involve, for example, a younger adult with learning disabilities negotiating choices about 
their living arrangements; or, an older adult experiencing the onset of dementia who needs to work out 
their next steps.  The increasing prevalence of dementia and Alzheimer’s disease means there are now 
more people with impaired capacity in the community, and, there is a greater need to support them 
within the health system.  

New Zealand’s mental capacity law and practice needs updating and reform, as set out in the key 
findings below. This report provides a template for that reform.  It tackles the challenge of how to provide 
a workable law that best protects and promotes the autonomy of people with impaired capacity. Specific 
recommendations are made for updating New Zealand’s adult guardianship (or incapacity) legislation: 
the Protection of Personal and Property Rights Act 1988 (PPPR Act). The report also offers guidance 
to practitioners who are involved in assessing people’s capacity, in the form of a toolkit, co-authored 
with a psychiatrist and an ethicist. 

This report is the result of a legal research project undertaken by the writer as the 2014 recipient of the 
New Zealand Law Foundation International Research Fellowship.  The project has involved analysis of 
relevant New Zealand law plus analysis of the legislative framework provided by the Mental Capacity 
Act 2005 (for England and Wales) and its associated Code of Practice.  Key informants for this research 
include leading experts, academics and members of the judiciary in the United Kingdom, as well as a 
wide range of people working in the health and disability sector in New Zealand.  A survey of doctors’ 
educational needs was undertaken to inform the toolkit on assessing capacity. 
 

KEY FINDINGS AND RECOMMENDATIONS 

The need to modernise the law 

The Protection of Personal and Property Rights Act 1988 (PPPR Act) is out of date and in need of 
review. The range of people to whom the legislation applies and the social environment in which it 
operates are now very different from when it was passed at the peak of the era of deinstitutionalisation 
of large psychiatric facilities.  The legislation’s weakness lies in its unnecessary complexity and lack of 
clarity about two essential concepts.  These are capacity (or incapacity) – the legal “bright line” 
determining whether intervention is permitted in people’s lives; and best interests – the standard upon 
which others should make decisions for people with impaired capacity, taking into account their will and 
preferences. 

Importantly, the PPPR Act lacks an adequate mechanism for oversight of its implementation in keeping 
with the principles underpinning it.  There has never been a public body that champions it and educates 
the public (and professionals working within the health and disability sector) about it.  For the legal 
framework to have more integrity, there needs to be such a body and a clear and precise law that is 
accessible to all.  
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framework to have more integrity, there needs to be such a body and a clear and precise law that is 
accessible to all.  
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Supported decision-making – D OeJDO SriQFiSOe tDNiQJ iQto DFFoXQt tiNDQJD Māori 

New Zealand lags behind comparable jurisdictions in its commitment to implementing the United 
Nations Convention on the Rights of Persons with Disabilities (CRPD) within our law.  This important 
human rights convention offers new ways of thinking about capacity, particularly in its emphasis on 
supported decision-making and recognition of universal legal capacity.   New Zealand’s current legal 
framework, as with adult guardianship law in other jurisdictions, is based on a process of substitute 
decision-making, whereby mental capacity can be tested, and when found absent another person can 
make a decision on the person’s behalf.  However, not only is it important that good judgments are 
made about whether or not a person has decision-making capacity, there is also an equally important 
question about whether there are ways in which they can be supported to make their own decisions, 
and the extent to which the law reflects this aim.  

The CRPD provides an opportunity to enhance and improve New Zealand’s adult guardianship law by 
giving priority to supported decision-making as a legal principle. The positive obligation in the CRPD to 
reFoJniVe VuSSortiYe reOationVhiSV haV V\nerJieV Zith tikanJa Māori, Zhere YaOueV oI inGiYiGuaO 
autonomy and collective decision-making work alongside each other.  There is a need for clear statutory 
guidance about who bears the responsibility, and when, for providing support to people whose decision-
making ability is impaired, to enable them to make their own decisions whenever possible. 

 

Defining capacity – a single test 

As capacity or incapacity is the “bright line” for deciding whether the law permits intervention in people’s 
lives, it is essential that there is a clear test for it.  There are currently several tests for incapacity in the 
PPPR Act. At the same time there is no definition of incapacity in the Code of Health and Disability 
Services Consumers’ Rights (HDC Code) for the purposes of deciding whether a person can give 
informed consent to, or refuse, healthcare. 

Section 3 of the Mental Capacity Act 2005 (referred to as the English law, or MCA in this report) provides 
a single legal test, which defines a person as lacking capacity if they are unable to make a decision due 
to an inability to: understand information relevant to the decision, retain that information, use or weigh 
the information, or communicate the decision.  This test is recommended for adoption in New Zealand. 

 

Best interests – a standard for decision-making 

The “best interests” standard recognises that where supported decision-making options have been 
exhausted, decisions by others need to be made.  It can provide a transparent basis for decision-making 
when a person is unable to fully exercise their legal capacity.  It is an essential complement to a 
supported decision-making framework.  As described in English case law, “capacity is not an off-switch 
to a person’s rights and freedoms.” 

In New Zealand the phrase “best interests” is found in both the PPPR Act and in Right 7(4) of the HDC 
Code, but it cannot be regarded as a specified legal standard for decision-making of the kind codified 
in the MCA.  Section 4 of the MCA provides a checklist setting out a series of matters that must be 
considered when best interests decisions are made on behalf of a person by a substitute decision-
maker.  These include: the person with impaired capacity participating as much as possible in the 
process of determining their best interests; their present and past wishes and feelings (or will and 
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preferences) being recognised; and, taking into account beliefs and values that would likely have 
influenced their decisions if they had capacity. 

 

Major gaps in current New Zealand law 

There are major gaps in New Zealand legislation that need urgent attention and English law provides 
models which New Zealand could adapt.  The most significant development in English law that New 
Zealand can learn from has been the realisation that the doctrine of necessity under the common law – 
the principle that necessary treatment and care can be provided to a person who lacks capacity in their 
best interests – which is expressed in New Zealand through Right 7(4) of the HDC Code, provides 
inadequate legal safeguards for people who lack capacity and who are unable to consent or object to 
decisions about their healthcare and living arrangements, or to their participation in research. 

This report provides a solution to filling these gaps. It recommends establishing a set of “liberty 
safeguards” where people lacking capacity appear to be detained, and specific legislation concerning 
research involving people who lack capacity. 

 

Liberty safeguards 

Liberty and freedom of movement are values of fundamental importance in our society, yet currently in 
New Zealand there is no legal process governing loss of liberty for some people who lack capacity.  In 
a broad range of settings, people who lack capacity are detained, under the continuous supervision and 
control of those caring for them.  Yet, in many cases no process is automatically triggered to review the 
lawfulness or appropriateness of their detention.  This is the case, for instance, when people are not 
under the authority of the Mental Health (Compulsory Treatment and Assessment) Act 1992, or an order 
made under the PPPR Act, but are detained.  Moreover, in most cases, the PPPR Act does not provide 
an ongoing process for reviewing the detention of people who lack capacity where their detention has 
been authorised by a person holding an enduring power of attorney (EPOA).  

This is the so-called “Bournewood gap” that has led to major, ongoing developments in English law 
under the MCA and in the European Court of Human Rights, including the establishment of “deprivation 
of liberty safeguards” (DoLS), to fill the gap. 

Revised legislation should therefore provide what might be called “liberty safeguards” to cover the 
situation of such persons. These safeguards should include: a process to identify, authorise and monitor 
deprivations of liberty; a code of practice to guide providers and facilities when the safeguards apply; a 
clear and speedy authorisation process; and the powers and procedures of an independent monitoring 
body. 

 

Research on people who lack capacity 

There is also currently no facility in the law to allow participation in research by adults incapable of 
giving informed consent.  This report argues that ethics committees should be permitted to allow 
ethically sound research that will secure benefits, provided it adequately protects the interests of the 
research participants.  Here too, the MCA provides a useful legal model for the development of New 
Zealand’s own statutory protections to guide ethics committees where none currently exist. 
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Sections 30–34 of the MCA provide lawful authority to carry out research on participants who lack 
capacity where approved by a research ethics committee, as long as various safeguards are complied 
with.  These safeguards relate both to the characteristics of the research and the participation of 
individuals in it.  Among the numerous protections, the MCA provides that the research must have the 
potential to benefit the patient without imposing a burden that is disproportionate to that benefit, or be 
of wider benefit for persons affected by the same or a similar condition, and must impose no more than 
negligible risk to the patient.  

 

A Code of Practice 

The MCA Code of Practice has been pivotal in making the English law accessible.  The English 
experience shows it is vital that the professionals involved with an individual, as well as their informal 
carers, know what the law is and how to implement it.  New Zealand should establish a Code of Practice 
concurrently with reform of the legislation.   

The Toolkit for Assessing Capacity, annexed to this report, is a first step towards providing a consistent 
and systematic approach to assessing capacity within the New Zealand healthcare setting.  It is 
intended to contribute to such a Code of Practice. 

 

A checklist for reform 

The report also identifies other useful aspects of the MCA that could form part of a wider review of New 
Zealand law.  A key factor promoting the success of the English mental capacity legislation has been a 
national register of lasting powers of attorney (LPAs), which are like enduring powers of attorney 
(EPOA) in New Zealand. The national register is supported by a public agency – the Office of the Public 
Guardian – which ensures more effective supervision of attorneys. This report recommends that an 
electronic register of EPOAs and advance directives should be established in New Zealand. 

These measures are now recognised in the United Kingdom as instruments of support and safeguards 
against abuse that are compliant with article 12 of the CRPD.  Another measure is supporting effective 
access to independent advocates for people with impaired decision-making capacity. 

The legal landscape of mental capacity law in New Zealand is fragmented.  Reform of the law is urgently 
needed.  It will require a coordinated approach across the social, health and legal sectors.  This is likely 
to get full support from those working within the health and disability sector who want to make positive 
changes that will benefit people with impaired capacity for decision-making. 

 

 

  

Table of Contents 

Foreword  ...................................................................................................................... iii
Senior Judge Denzil Lush, Professor Genevra Richardson 

Acknowledgements ......................................................................................................... v 

Glossary   ..................................................................................................................... vii 

Executive Summary ........................................................................................................xi

Introduction  .................................................................................................................... 1 

Chapter 1: Setting the Context – An Overview of New Zealand and English Mental  
 Capacity Law ...............................................................................................10 
1A:  The Legal Concept of Capacity ..........................................................................10

1B:   Overview of Mental Capacity Law in New Zealand .............................................13

1C:   Overview of Mental Capacity Law in England and Wales. ..................................27

Chapter 2: Supported Decision-making  ......................................................................44 
2A:   Human Rights ....................................................................................................45

2B:   Legal Principles ..................................................................................................51

2C:   Ethics, Autonomy and the Law ...........................................................................54

2D:   The Cultural Dimension ......................................................................................57

2E:   Supported Decision-making in Practice and in Case Law ...................................61

Recommendations for Supported Decision-making ..........................................................67

Chapter 3: Liberty Safeguards  ....................................................................................70 
3A:  The Human Rights Framework ...........................................................................73

3B:   The Bournewood Gap ........................................................................................77

3C:   New Zealand – Implications of the Bournewood Gap .........................................87

3D: Reform Options – A Proportionate Response .....................................................95

Recommendations for Liberty Safeguards .......................................................................98

Chapter 4: Defining Capacity ...................................................................................... 100 
4A:  Important Concepts of Capacity .......................................................................101

4B:  PPPR Act – Legal Tests ...................................................................................103

4C:   MCA – Legal Test  ............................................................................................108

Recommendation for a Single Test for Capacity ............................................................116

  



xvxiv 
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potential to benefit the patient without imposing a burden that is disproportionate to that benefit, or be 
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negligible risk to the patient.  
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The MCA Code of Practice has been pivotal in making the English law accessible.  The English 
experience shows it is vital that the professionals involved with an individual, as well as their informal 
carers, know what the law is and how to implement it.  New Zealand should establish a Code of Practice 
concurrently with reform of the legislation.   

The Toolkit for Assessing Capacity, annexed to this report, is a first step towards providing a consistent 
and systematic approach to assessing capacity within the New Zealand healthcare setting.  It is 
intended to contribute to such a Code of Practice. 
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The report also identifies other useful aspects of the MCA that could form part of a wider review of New 
Zealand law.  A key factor promoting the success of the English mental capacity legislation has been a 
national register of lasting powers of attorney (LPAs), which are like enduring powers of attorney 
(EPOA) in New Zealand. The national register is supported by a public agency – the Office of the Public 
Guardian – which ensures more effective supervision of attorneys. This report recommends that an 
electronic register of EPOAs and advance directives should be established in New Zealand. 

These measures are now recognised in the United Kingdom as instruments of support and safeguards 
against abuse that are compliant with article 12 of the CRPD.  Another measure is supporting effective 
access to independent advocates for people with impaired decision-making capacity. 

The legal landscape of mental capacity law in New Zealand is fragmented.  Reform of the law is urgently 
needed.  It will require a coordinated approach across the social, health and legal sectors.  This is likely 
to get full support from those working within the health and disability sector who want to make positive 
changes that will benefit people with impaired capacity for decision-making. 
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INTRODUCTION 
 

Capacity and decision-making 

1. Decision-making capacity is a person’s ability to make their own decisions based on their 
personal values and, where possible, to make meaningful choices.  It goes to the heart of a 
person’s autonomy and respect for their self-determination.  The ability to make a specific 
decision or take actions that influence a person’s life can range from a simple everyday 
decision about what to have for breakfast, to far-reaching decisions about medical treatment 
or financial investments.  For example, how does a young adult with learning disabilities 
negotiate choices about their living arrangements, or how do we support an older adult 
experiencing onset of dementia to decide their next steps?  In some instances, where a 
person is in a coma on life support, for example, the extent of a person’s incapacity means 
they are unable to participate in the decisions made about them.  Many people with 
significant intellectual, cognitive and mental disabilities face substantial or total restrictions in 
making their own decisions. 

2. In a legal context, capacity (sometimes referred to as “competence”) is concerned with 
whether a person’s decision-making ability is recognised as valid and, if not, there is the 
question of who should make decisions on their behalf and on what basis those decisions 
should be made.  When lack of capacity is temporary it may be possible to defer decisions 
until capacity is restored.  But if a person’s incapacity is of lasting duration or permanent, or 
if an urgent decision otherwise needs to be made, there must be some legally recognised 
procedure whereby necessary decisions can be made by some other person or body.  
Getting the process for these decisions right is essential to the protection and promotion of 
an incapacitated person’s rights and in determining the legal consequences that follow. 

3. New Zealand’s current legal framework, as with adult guardianship law in other jurisdictions, 
is based on a process of “substitute decision-making”, whereby mental capacity can be 
tested, and when found absent another person can make a decision on the person’s behalf.  
This approach is now under scrutiny in light of the United Nations Convention on the Rights 
of Persons with Disabilities 2006 (CRPD). This important human rights convention 
advocates a shift from substituted to supported models of decision-making for people who 
lack capacity.  Not only is it important that good judgments are made about whether or not a 
person has decision-making capacity but there is an equally important question about 
whether there are ways in which they can be supported to make their own decisions, and 
the extent to which the law reflects this process.  How the State best protects and supports 
people with diminished capacity for decision-making and the tension between protection and 
autonomy is a key aspect of the law concerning mental capacity.   

 

Purpose of the report 

4. The overall purpose of this report is to bring attention to the need to review and update New 
Zealand’s adult guardianship (or incapacity) legislation: the Protection of Personal and 
Property Rights Act 1988 (PPPR Act).  This is the main legislation governing these 
questions of capacity and decision-making for others. Such a legislative review is necessary 
to ensure New Zealand complies with international human rights conventions and keeps 
pace with contemporary thinking about mental capacity law and practice.  New Zealand is 
well placed to develop its own legal and cultural perspective in this important area of social 
policy and align itself with reform in other jurisdictions. 

1
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5. The basis of the report is an investigation and description of the developments in England 
and Wales that are ongoing under their Mental Capacity Act 2005 (MCA).1  There has been 
a comprehensive overhaul of this area of law in England and Wales with the introduction of 
the MCA and a Code of Practice for the guidance of health professionals, lawyers and a 
range of people involved with adult incapacity.    

6. This analysis of the English legislation can provide New Zealand with the foundation for 
modernising our law and practice based on the English experience. I have identified key 
provisions in the MCA that could be used and adopted into a review of New Zealand’s 
legislation. I also raise some important questions that require closer scrutiny for any future 
review.  A summary of the problems with the PPPR Act that I consider include: a lack of 
attention to supported decision-making; a gap in procedural safeguards for people who are 
detained but not subject to the mental health legislation; multiple tests for (in)capacity with 
no clear definition; the absence of a best interests standard for decision-making; no 
legislative safeguards regarding research on people who lack capacity; and lack of an 
accompanying Code of Practice. 

 

Background 

7. New Zealand’s PPPR Act was progressive legislation for its time, but the range of people to 
whom the legislation applies and the social environment in which it operates are now very 
different.  Over the past 28 years there has been a shift in the application of the legislation 
from people with intellectual disabilities to our aging population, without corresponding 
developments in the policy supporting it.  The increasing prevalence of dementia and 
Alzheimer’s disease is a major factor in the growth in numbers of people with impaired 
decision-making capacity in the community.  This increased burden on providers affects 
older people’s experience with social care and in the health system.  Increasingly, cases 
before the Family Court are concerned with decisions about the living arrangements and the 
healthcare of older adults who lack capacity, and how those decisions are made and by 
whom. 

8. Capacity is a legal concept that historically has emerged from three main legal areas: 
property rights, medical law and the law of consent.  The three areas inform the concept, but 
it is only the latter two that form the focus of this report.  In that regard, the PPPR Act was 
enacted in 1988, the year of the report of the Cartwright Inquiry, and predates significant 
developments of the law relating to patients’ rights following the Cartwright Inquiry and 
leading to the Health and Disability Commissioner Act 1994 and the Code of Health and 
Disability Services Consumers’ Rights (the HDC Code).2  The HDC Code is now a central 
part of New Zealand’s health and disability regulatory framework, as are the Commissioner’s 
opinions on the standards of care and treatment by health and disability providers.  The 
interface between the PPPR Act and the HDC Code for people who lack capacity is not well 
understood, yet it is very important for understanding how and by whom decisions can be 
made for people who lack capacity – whether for everyday health and welfare decisions 
through to more profound decisions at the end of life. 

9. In 2008 New Zealand ratified the United Nations Convention on the Rights of Persons with 
Disabilities (CRPD).  The CRPD, as well as the European Convention on Human Rights, 
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gives effect in England and Wales to the Convention on the International Protection of Adults signed at 
The Hague on 13 January 2000: MCA, Preamble, s 63 and Schedule 3. 
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(ECHR), has had a major impact on interpretation of mental capacity law concepts 
internationally, particularly in the United Kingdom, raising important issues around the role of 
the law in ensuring equality before the law for those people with mental disabilities who lack 
capacity. 

 

Law reform in England and Wales 

10. Despite the MCA being described as a visionary piece of legislation, a 2014 post-legislation 
scrutiny report from the House of Lords (House of Lords report)3 described the MCA as not 
fit for purpose, and revealed significant problems with the implementation of the law and its 
interface with mental health law.   The key problem that has emerged in England concerns 
how the law should regulate the liberties of people who lack capacity to consent to their care 
and treatment arrangements, and who are not receiving compulsory mental health treatment 
under the Mental Health Act (MHA).  A crucial decision in the European Court of Human 
Rights (ECtHR)4 overturned a decision of the House of Lords,5 and exposed a gap in legal 
protections and held that healthcare providers could not rely on the common law doctrine of 
necessity to justify detention of “informal” patients (known as the “Bournewood gap”). 

11. The law was amended in 2007 and procedural safeguards, called “Deprivation of Liberty 
Safeguards” (DoLS), were subsequently introduced in England.  However, the DoLS have 
been described in the House of Lords report as an “administrative nightmare” and 
“fundamentally flawed”.6  Meanwhile, a decision of the Supreme Court, Cheshire West,7 
broadened the ambit of the DoLS scheme beyond hospitals and care homes so that its 
procedural requirements must be followed even, in some cases, where people are living in 
the community, thereby placing pressure on the English government to revise the scheme.  
The Law Commission of England and Wales (Law Commission) is currently consulting on 
replacing the DoLS scheme and draft legislation will be available by the end of 2016.   

12. The reform of the MCA to ensure it is compliant with international human rights conventions 
is current and ongoing.  It provides a vast pool of information and experience for New 
Zealand to draw upon, critically consider, and so use to progress our own law and related 
practice. The proposed revised DoLS regime in England raises a fundamental question for 
New Zealand: in the absence of procedural safeguards where people are detained in these 
circumstances, is there a significant gap in our law to protect those people who lack capacity 
where the State is involved with the provision of health and social care? And if so, how 
should New Zealand fill this gap through a review of the law?   

13. These world-leading developments in England, including the first decisions under the MCA 
from the Supreme Court, provide valuable insights into the lessons learned in trying to 
embed a new law and corresponding practice.  In view of the English experience, it is timely 
to promote discussion on possible areas for law reform and on the formulation of standards 
for best practice for New Zealand.  

 

                                                
3    House of Lords Select Committee Mental Capacity Act 2005: post-legislative scrutiny (TSO, London, 

13 March 2014). 
4    HL v United Kingdom (2004) 40 EHRR 32. 
5    R v Bournewood Community and Mental Health NHS Trust, Ex p. L [1999] 1 AC 458. 
6    House of Lords, above n 3 at summary and [256] – [259]. 
7   P v Cheshire West and Chester Council and P v Surrey County Council [2014] UKSC 19, [2014] AC 

896. 
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Objectives of the report 

14. This report has three objectives aimed at assisting with the improvement of New Zealand 
law and practice.  Firstly, the report provides a high level analysis of contemporary thinking 
about mental capacity law to inform potential law reform in New Zealand.  It considers the 
impact of CRPD and the paradigm shift from substitute to supported decision-making 
regimes, and what supported decision-making might mean for New Zealand from a legal, 
ethical and cultural perspective.  A wider review would require an analysis of developments 
in other Commonwealth jurisdictions, particularly in Australia and Canada, and a closer 
consideration of how supported decision-making could be integrated into law reform. 

15. Secondly, there is a legal analysis of specific provisions of the English MCA that could be 
adopted and incorporated in an update of New Zealand law.  The report compares key legal 
aspects of the MCA with the PPPR Act and the HDC Code8 including: the core principles 
that underpin the English and the New Zealand legislation; the legal tests for capacity; the 
role of “best interests” as a standard for decision-making; and the specific provisions of the 
English law concerning research on people who lack capacity.9  More generally, some 
specific features of the MCA that are absent in New Zealand legislation are highlighted as 
worthy of attention in a review of our law.10 

16. Thirdly, the report takes a multi-disciplinary first step towards a Code of Practice by 
providing guidance for doctors assessing capacity in the form of a “toolkit”.  In New Zealand, 
there is no specific guidance for medical or legal practitioners and others in this field, yet 
incapacity permeates all aspects of law and healthcare practice.  The possibility of a wider 
review of the PPPR Act means it would be premature to draft a complex Code of Practice at 
this stage, however, a clear indication is given of what such a Code of Practice might look 
like. 

17. An important part of this project has been to collaborate with Dr Greg Young, consultant 
psychiatrist, and Professor John McMillan, bioethicist.  We have consulted with medical 
colleagues and conducted a survey of doctors, including general practitioners (GPs), about 
the guidance and education needed to promote good practice in the clinical assessment of 
capacity.  This work aims to contribute to professional education and provide guidance for 
health practitioners and others who work with people who lack or have impaired capacity.  
We hope the guidance will be taken forward by the medical colleges and other healthcare 
professions.11  Professional education of lawyers is equally important.  In England, there has 
been a move by the Law Society to develop an accreditation programme for lawyers who 
specialise in capacity law and who appear in the specialised jurisdiction of the Court of 
Protection.12  

 

Method 

18. The Bioethics Centre and Faculty of Law, University of Otago, provided an academic base 
for this research.  Support for the project was received from a wide range of key informants 

                                                
8   The Code of Health and Disability Services Consumers’ Rights (the HDC Code). 
9   The key provisions of the Mental Capacity Act 2005 (England and Wales) referred to in this report are 

set out in Appendix C. 
10   See Chapter I Overview of the MCA and Chapter 8 Conclusion and Checklist for Reform. 
11   The New Zealand Nurses Organisation supported this project.  Nurses and other health practitioners 

are interested in training and education in the assessment of capacity. 
12   S Miles, “Time to accredit mental capacity work” [2015] Eld LJ 3. See also, British Medical Association 

and the Law Society, Assessment of Mental Capacity, A Practical Guide for Doctors and Lawyers, 
2010, Third Edition (The Law Society, London). 
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and stakeholder organisations in New Zealand.13  This is primarily a legal research project 
that combines law, medicine and ethics in addressing the key research question: how is the 
current New Zealand legal process working and what changes are needed to the law 
governing mental capacity in New Zealand to ensure consistency with contemporary 
thinking and best practice standards?  The project has involved an analysis of the relevant 
New Zealand law and a comparative analysis of issues identified for law reform from the 
Mental Capacity Act 2005 (England and Wales) and Code of Practice. 

19. The New Zealand Law Foundation 2014 international research fellowship enabled me to 
visit and consult leading experts and academics in Singapore, England, Scotland, and 
Ireland to inform the research and recommendations in this report.14  During April to June 
2015, I was a visiting researcher and hosted at the Centre for Biomedical Ethics at the 
National University of Singapore (Professor Alastair Campbell), the Dickson Poon School of 
Law, Kings College of London (Professor Genevra Richardson) and the Ethox Centre 
Oxford University, (Dr Michael Dunn).  In England I interviewed members of the judiciary 
who have delivered leading judgments under the mental capacity law including: Lady 
Brenda Hale, Deputy President of the Supreme Court of the United Kingdom; Mr Justice 
Charles, Deputy President of the Court of Protection; and Senior Judge Denzil Lush of the 
Court of Protection.  Ethical approval for the purpose of formal interviews was obtained from 
the Human Ethics Committee, University of Otago.15  

20. Informants in England and Scotland included medical law and ethics experts (both 
academics and practising lawyers), Law Commissioners, lawyers in the offices of the Official 
Solicitor, and the Public Guardian, as well as psychiatrists and Chairs of research ethics 
committees.  Alex Ruck Keene, a leading barrister in this field of law and consultant to the 
Law Commission on current law reform of the MCA, has provided extensive resources and 
made an invaluable contribution to this report. 

21. A mixed methods research methodology and thematic analysis was used for the survey of 
doctors undertaken with medical and ethics colleagues to inform the Toolkit for Assessing 
Capacity.16  Preliminary findings of the research were disseminated through seminars in 
Singapore, England and New Zealand.17    

 

Legal practice and bioethics perspective 

22. I take full responsibility for the synthesis and analysis of the work presented here. I come to 
this topic as a practising lawyer with a background in bioethics.  To inform this report, I have 
drawn on my experience in cases where I have represented people who lack capacity 
and/or their families under the PPPR Act and under the Intellectual Disability (Compulsory 
Care and Rehabilitation) Act 2003 (IDCCR Act), as well as my involvement with clinical 
ethics and medical education.  In doing so, I provide examples in real-life practice and cases 
to illustrate some of the challenges that are encountered.  I have also drawn on the wisdom 

                                                
13   A list of people and organisations that provided letters of support and references for my application to 

the New Zealand Law Foundation as well as people interviewed in the United Kingdom is set out in 
Appendix E. 

14   I also attended the Capacity Australia conference in Sydney, Australia, in November 2015. 
15   Ethics Reference D15/105, 23 March 2015.  A limitation of this research is that while I was able to 

interview a number of key informants whilst visiting England, in the timeframe and resources available 
to me I have undertaken only a limited number of interviews in New Zealand. 

16   The findings of this survey entitled, “Assessing capacity: what do you know and what would help you 
do it better?” are discussed in Chapter 7 Code of Practice. Ethical approval was obtained from the 
Human Ethics Committee, University of Otago D15/213. 

17    The draft toolkit for assessing capacity was presented at a workshop on Capacity Assessments in 
Auckland on 24 February 2016 attended by 24 health practitioners, mainly geriatricians and 
psychiatrists, as well as social workers. The toolkit was circulated widely for consultation among 
doctors and some lawyers as described in Chapter 7 Code of Practice. 
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and experience shared by colleagues including lawyers, judges, doctors, nurses and social 
workers in New Zealand and overseas while I was carrying out this research.  

23. Bioethics provides a multi-disciplinary approach to critical thinking about moral issues in 
medicine and healthcare. It is important to recognise that often decisions about a person’s 
capacity may involve multiple professionals and others involved in a person’s care, in 
situations where decisions are not clear cut, and may be decisions not only about whether a 
person lacks capacity but also whether any intervention is necessary.  Recognition of these 
challenges reinforces to me the need to have a legal framework supportive and respectful of 
the people subject to them.  The process of applying the law and the experiences of people 
affected may be as important as the outcome itself.  To this end, the current movement 
towards therapeutic jurisprudence in New Zealand18 has a lot to offer in the design and 
application of revised mental capacity law, especially for embedding supported 
decision-making into practice. 

 

Scope of the report 

24. After 28 years New Zealand’s PPPR Act is in need of review.  However, a full review is 
beyond the scope of this report.  Indeed it would be impossible for a sole barrister to review 
all aspects of the PPPR Act and undertake a complete comparative analysis with English 
and international law.  So, by necessity, there are some important limitations in my approach 
to a review of the law, as noted below. 

25. The interface between mental capacity law and mental health law is complex.  While I raise 
important questions about the rights of people who lack capacity and who are not subject to 
the compulsory treatment under mental health legislation, this report does not extend to a 
review of the Mental Health (Compulsory Assessment and Treatment) Act 1992 (MH(CAT) 
Act). The focus of this project is on health and disability law and practice as it applies to 
adults (not children) with impaired capacity in general, whether or not they are under the 
MH(CAT) Act.  Equally, while issues of capacity for financial and property decision-making 
and to make a will often overlap with the care and welfare of the person who lacks capacity, 
that kind of decision-making is not a focus of the report.  It is more concerned with decisions 
about personal care. With regard to testamentary capacity, there is a solid body of common 
law jurisprudence that has developed in England and New Zealand19 and I do not consider 
there is a need to codify these aspects of common law into legislation. 

26. The recent restructuring of the Family Court with its focus on child law and domestic 
violence has had the effect of taking the spotlight off other areas of the Family Court’s wide 
jurisdiction, including mental health law and the operation of the PPPR Act. The problems 
encountered with the increase of self-representation in courts generally, as identified by 
Justice Winklemann,20 compound the current limitations of the legislation designed to 
protect the interests of vulnerable adults who are often caught up in complex family 
relationships and are ill-equipped to initiate or progress resolution in court proceedings. 21 

                                                
18  W Brookbanks (ed) Therapeutic Jurisprudence: New Zealand Perspectives, 2015 (Thomson Reuters, 

Wellington). 
19  Recent New Zealand examples include: Woodward v Smith [2009] NZCA 215; Moleta v McFadzean 

[2013] NZHC 2694, Collins J; and Green v Green [2015] NZHC 1216, Winkelmann J. 
20   Justice Winkelmann, “The New Zealand Law Foundation Ethel Benjamin Commemorative Address 

2014, Access to Justice - Who Needs Lawyers?” (2014) 13 Otago Law Review 229. 
21   Access to justice through the Court system by people with intellectual disabilities has recently been the 

subject of a New Zealand Law Foundation research project: B Mirfin-Veitch, S Gates, K Diesfield, and 
others Developing a more responsive legal system for people with intellectual disability in New 
Zealand (Donald Beasley Institute, Dunedin, 2014). 
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27. This report is concerned mainly with substantive law and the conceptual thinking that 
underpins it.  An important follow-on of a review of the law will be the very practical 
challenges of implementing and embedding workable laws in practice.  It will require 
substantial input from the legal profession as well as health professionals, social workers 
and the many people involved in the health and disability sector who are working with and 
supporting people with impaired capacity for decision-making, and their families, on a daily 
basis.  The incredible support I received for this project from a wide range of people and 
professions is testament to the fact there many committed and dedicated people working in 
the health and disability sector who see the need to act now to improve the experiences of 
people with impaired capacity within the law and practice in New Zealand. 

 

Structure of the report 

28. Chapter 1: Setting the Context – An Overview of New Zealand and English Mental 
Capacity Law is an introduction to capacity as a legal concept.  It outlines the history, 
context and an overview of the legal landscape of capacity law, and of related law reform to 
date in New Zealand and in the United Kingdom and Ireland. 

29. Chapter 2: Supported Decision-making describes the impact and challenges of the 
United Nations Convention on the Rights of Persons with Disabilities (CRPD).  It draws 
threads together between: supported decision-making as understood in human rights law; 
legal principles; an understanding of autonomy in ethics; and New Zealand’s own cultural 
dimension, incorporating tikanga Māori.  While the CRPD has challenged thinking about 
substitute decision-making within adult guardianship law, there is no need to abolish the 
PPPR Act in New Zealand; rather, the CRPD provides an opportunity to enhance and 
improve the law by giving priority to supported decision-making as a legal principle, within 
the decision-making mechanisms of the legislation itself.  English case law examples show 
that supported and substitute decision-making can coexist.   

30. Chapter 3: Liberty Safeguards explains the developments in England following important 
decisions of the European Court of Human Rights and the United Kingdom Supreme Court, 
and following the creation of a special set of procedural safeguards for people who lack 
capacity but are detained, known as Deprivation of Liberty Safeguards (DoLS).  This chapter 
identifies the existence of the so-called “Bournewood gap” in the New Zealand context and 
considers its implications within the international human rights context.  It recommends 
further steps to protect the liberties of people with diminished capacity who are not subject 
to, or do not have the benefit of, the safeguards contained in the mental health legislation. 

31. Chapter 4: Defining Capacity identifies the problems and complexity of the multiple tests 
for capacity found in the PPPR Act and the lack of a definition of incapacity within the HDC 
Code for the purposes of informed consent or refusal of healthcare.  It recommends that a 
single legal test should be adopted as set out in section 3 of the MCA. 

32. Chapter 5: Best Interests – A Standard for Decision-making explains that New Zealand 
has no statutory standard governing subsequent decision-making where a person lacks 
capacity, and our jurisdiction is reliant on an outdated understanding of “best interests” 
developed in case law.  Understanding supported decision-making as a continuum creates 
an imperative for having a transparent decision-making process where substitute decisions 
are made, involving the person with diminished capacity where possible.  A standard, 
modelled on section 4 of the MCA, with wrap-around provisions for supported decision-
making, is recommended. 

33. Chapter 6: Research on People who Lack Capacity examines sections 30–34 of the 
MCA, there being no similar protections for research participants in New Zealand who are 
unable to consent to health and disability research.  It provides examples of research 
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and experience shared by colleagues including lawyers, judges, doctors, nurses and social 
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encountered with the increase of self-representation in courts generally, as identified by 
Justice Winklemann,20 compound the current limitations of the legislation designed to 
protect the interests of vulnerable adults who are often caught up in complex family 
relationships and are ill-equipped to initiate or progress resolution in court proceedings. 21 

                                                
18  W Brookbanks (ed) Therapeutic Jurisprudence: New Zealand Perspectives, 2015 (Thomson Reuters, 
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19  Recent New Zealand examples include: Woodward v Smith [2009] NZCA 215; Moleta v McFadzean 

[2013] NZHC 2694, Collins J; and Green v Green [2015] NZHC 1216, Winkelmann J. 
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undertaken in both England and New Zealand and considers how these MCA provisions 
could be adopted within the New Zealand ethical review framework. 

34. Chapter 7: Code of Practice advocates a Code of Practice for New Zealand, as 
subordinate legislation to revised mental capacity law.  It describes collaborative work 
undertaken with medical and bioethics colleagues regarding the clinical assessment of 
capacity. A Toolkit for Assessing Capacity is annexed to this report. 

35. Chapter 8: Conclusion – A Checklist for Reform summarises the key recommendations 
within the scope of this report and highlights additional areas of the PPPR Act that need 
attention in a review of the law. 
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Chapter 1: Setting the Context – an Overview of New 
Zealand and English Mental Capacity Law 

Chapter 1 LV LQ three VeFtLRQV� 

$� 6ettLQJ the FRQte[t aQG XQGerVtaQGLQJ the OeJaO FRQFept RI FapaFLt\� 

%� $Q RYerYLeZ RI PeQtaO FapaFLt\ OaZ LQ 1eZ =eaOaQG� ZLth a partLFXOar IRFXV RQ the 
MXrLVGLFtLRQ XQGer the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 

C� $Q RYerYLeZ RI the hLVtRrLFaO RrLJLQV RI the 0eQtaO CapaFLt\ $Ft �(QJOaQG aQG :aOeV� ����� 
the OaZ reIRrP that prRGXFeG Lt� aQG the MXrLVGLFtLRQ Lt FreateV� 

1A:  THE LEGAL CONCEPT OF CAPACITY 
 

Understanding capacity 

1�1 'eFLVLRQ�PaNLQJ FapaFLt\ �Rr VLPpO\ ³FapaFLt\´� reIerV tR LQGLYLGXaOV¶ aELOLt\ tR PaNe partLFXOar 
GeFLVLRQV Rr taNe aFtLRQV that LQIOXeQFe theLr OLYeV� ,Q a OeJaO FRQte[t� FapaFLt\ LV FRQFerQeG 
ZLth Zhether a perVRQ¶V GeFLVLRQ�PaNLQJ aELOLt\ LV reFRJQLVeG aV YaOLG aQG� LI QRt� ZhR VhRXOG 
PaNe GeFLVLRQV RQ theLr EehaOI aQG RQ Zhat EaVLV VhRXOG VXFh VXEVtLtXte GeFLVLRQV Ee PaGe� 

1�� CapaFLt\ Rr LQFapaFLt\ LV the ³ErLJht OLQe´ GeterPLQLQJ Zhether the OaZ perPLtV LQterYeQtLRQ LQ 
peRpOe¶V OLYeV� aQG RQ Zhat EaVLV��� 7hRVe ZhR OaFN FapaFLt\ are GeePeG XQaEOe tR PaNe 
GeFLVLRQV IRr thePVeOYeV thereE\ MXVtLI\LQJ LQterYeQtLRQ LQ theLr OLYeV�  'eFLVLRQV are theQ PaGe 
E\ RtherV EaVeG RQ aQ aVVeVVPeQt RI Zhat LV LQ the EeVt LQtereVtV RI the perVRQ OaFNLQJ 
FapaFLt\�  7hRVe ZLth FapaFLt\ are Iree tR PaNe GeFLVLRQV aERXt theLr OLYeV� eYeQ GeFLVLRQV 
that Pa\ Ee reJarGeG aV XQZLVe� VXEMeFt tR the FRQVtraLQtV RI the OaZ���  CRQFerQV Pa\ VtLOO 
arLVe aV tR Zhether aQ LQGLYLGXaO LV FRPpeteQt tR PaNe a partLFXOar GeFLVLRQ� Rr LV PereO\ 
aFTXLeVFLQJ XQGer preVVXre IrRP RtherV �reIerreG tR LQ OaZ aV ³XQGXe LQIOXeQFe´�� aQG 
FRQFerQV Pa\ e[LVt aV tR the e[teQt tR ZhLFh VXFh LQIOXeQFe aIIeFtV theLr FapaFLt\ IRr GeFLVLRQ�
PaNLQJ�    

1�� CapaFLt\ LV GeFLVLRQ aQG tLPe VpeFLILF� /aFN RI FapaFLt\ Pa\ arLVe IRr a YarLet\ RI reaVRQV aQG 
Pa\ Ee partLaO Rr tRtaO�  :heQ OaFN RI FapaFLt\ LV tePpRrar\ Rr IOXFtXatLQJ Lt Pa\ Ee pRVVLEOe 
tR GeIer GeFLVLRQV XQtLO FapaFLt\ LV reVtRreG�  %Xt LI Lt LV RI OaVtLQJ GXratLRQ Rr perPaQeQt� Rr LI 
aQ XrJeQt GeFLVLRQ RtherZLVe QeeGV tR Ee PaGe� there PXVt Ee VRPe OeJaOO\ reFRJQLVeG 
prRFeGXre ZhereE\ QeFeVVar\ GeFLVLRQV FaQ Ee PaGe E\ VRPe Rther perVRQ Rr ERG\��� 

                                                
��    0 'RQQeOO\ ³$ /eJaO 2YerYLeZ´ LQ C )RVter� - +errLQJ aQG , 'RrRQ �eGV� Law and Ethics of Dementia 

�+art 3XEOLVhLQJ� 2[IRrG aQG 3RrtOaQG� ��1�� ��1 at ���� 
��    , *RROG aQG - +errLQJ ³3aOJraYe *reat 'eEateV LQ /aZ´ LQ - +errLQJ �eG� Medical Law and Ethics ��th 

eGLtLRQ� 2[IRrG 8QLYerVLt\ 3reVV� 2[IRrG� ��1��� 
��    * $VhtRQ Mental Capacity Law and Practice ��QG eG� -RrGaQV� %rLVtRO� ��1�� at �. 
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Conditions affecting capacity 

1�� 'eFLVLRQ�PaNLQJ FapaFLt\ FaQ aIIeFt peRpOe RI aOO aJeV aQG arLVeV LQ a YarLet\ RI VRFLaO 
eQYLrRQPeQtV aQG heaOthFare VettLQJV�  $ raQJe RI FRQGLtLRQV aQG GLVaELOLtLeV FaQ LPpaLr 
FapaFLt\� the PRVt FRPPRQ RI theVe� LQ the FRQte[t RI FRPPXQLt\ Fare RI ROGer peRpOe� LV 
GePeQtLa���  ,t LV GLIILFXOt tR preGLFt IrRP the VtaJe RI GePeQtLa Zhether a perVRQ retaLQV Rr haV 
ORVt the FapaFLt\ tR PaNe a partLFXOar GeFLVLRQ� 0eaVXreV RI GePeQtLa VeYerLt\ FRrreVpRQG 
RQO\ apprR[LPateO\ ZLth FapaFLt\� ,t LV LPpRrtaQt tR reFRJQLVe that GLIIereQt t\peV RI GePeQtLa 
Pa\ LPpaLr FapaFLt\ LQ GLIIereQt Za\V� 7he PRVt FRPPRQ IRrP RI GePeQtLa� $O]heLPer¶V 
GLVeaVe� aIIeFtV PePRr\ LQ the ILrVt LQVtaQFe� ZhLOVt GePeQtLa VeFRQGar\ tR YaVFXOar GLVeaVe 
RI the EraLQ teQGV tR LPpaFt RQ IrRQtaO aQG VXEFRrtLFaO V\VtePV� FaXVLQJ prREOePV ZLth hLJher 
FRJQLtLYe IXQFtLRQV� 

1�� 'eOLrLXP LV a GLVRrGer that LV VeeQ PRre FRPPRQO\ LQ reVLGeQtLaO Fare aQG hRVpLtaO VettLQJV 
aQG LV FharaFterLVeG E\ a reOatLYeO\ VXGGeQ GeFOLQe LQ FRJQLtLYe IXQFtLRQ� Rr IOXFtXatLRQV LQ VXFh 
IXQFtLRQ� aQG LPpaLreG atteQtLRQ� ,t RFFXrV LQ the FRQte[t RI ph\VLFaO LOOQeVV Rr tR[LF VtateV aQG 
Pa\ repreVeQt the ILrVt tLPe a FapaFLt\ aVVeVVPeQt LV reTXLreG�  +eaG LQMXr\ �Rr aFTXLreG EraLQ 
LQMXr\� aQG LQteOOeFtXaO GLVaELOLt\ �LQ (QJOaQG reIerreG tR aV OearQLQJ GLVaELOLt\� are XVXaOO\ 
FhrRQLF� VtaEOe VtateV Zhere Lt LV PRre OLNeO\ the perVRQ’V aELOLtLeV ZLOO Ee XQGerVtRRG aQG the 
IRFXV VhRXOG Ee RQ RptLPLVLQJ the perVRQ’V FapaFLt\� 

1�� 0eQtaO LQFapaFLt\ LV QRt the VaPe aV PeQtaO GLVaELOLt\�  0eQtaO GLVaELOLt\� LQFOXGLQJ PeQtaO 
LOOQeVVeV VXFh aV GepreVVLRQ� aQ[Let\ aQG pV\FhRVLV� FaQ LPpaLr FapaFLt\ LQ a QXPEer RI Za\V� 
LQFOXGLQJ E\ FaXVLQJ IRrJetIXOQeVV Rr reGXFLQJ the perVRQ’V aELOLt\ tR thLQN thrRXJh FRPpOe[ 
LVVXeV� thrRXJh LQatteQtLRQ� Rr E\ FaXVLQJ a ELaV LQ reaVRQLQJ tR the pRLQt RI LPpaLrLQJ FapaFLt\�   
,Q pV\FhLatr\� there are apprRaFheV IRr PaNLQJ VeOI�ELQGLQJ GLreFtLYeV �the 8O\VVeV CRQtraFt� 
E\ ZhLFh patLeQtV ZLth ELpROar aIIeFtLYe GLVRrGer FRPPLt thePVeOYeV tR treatPeQt GXrLQJ 
epLVRGeV RI PaQLa� eYeQ LI XQZLOOLQJ�  )Rr FertaLQ LQGLYLGXaOV� thLV FaQ VeeP the PRVt ratLRQaO 
Za\ tR GeaO ZLth theLr IOXFtXatLQJ FRQGLtLRQ��� 

1�� 7he preYaOeQFe RI patLeQtV ZhR OaFN FapaFLt\ LQ 1eZ =eaOaQG hRVpLtaOV aQG Fare IaFLOLtLeV LV 
XQNQRZQ� $ reFeQt reYLeZ RI �� LQterQatLRQaO VtXGLeV RI FapaFLt\ IRXQG ��� RI patLeQtV LQ 
pV\FhLatrLF VettLQJV aQG ��� RI patLeQtV LQ JeQeraO PeGLFaO VettLQJV OaFNeG GeFLVLRQ�PaNLQJ 
FapaFLt\��9  7ZR PLOOLRQ peRpOe LQ the 8. are eVtLPateG tR OaFN FapaFLt\ thrRXJh LOOQeVV��� 
7here LV QRthLQJ tR VXJJeVt that the prRpRrtLRQ RI peRpOe that OaFN FapaFLt\ thrRXJhRXt the 
heaOthFare LQVtLtXtLRQV LQ 1eZ =eaOaQG LV GLVVLPLOar� QearO\ a thLrG RI patLeQtV Pa\ Ee reJarGeG 
aV QRt haYLQJ OeJaO FapaFLt\ IRr GeFLVLRQ�PaNLQJ� 

 

                                                
��    'r *reJ <RXQJ� FRQVXOtaQt pV\FhLatrLVt� CapLtaO aQG CRaVt 'LVtrLFt +eaOth %RarG� 
��    * 2ZeQ aQG 7 *erJeO ³)OXFtXatLQJ CapaFLt\ aQG $GYaQFeG 'eFLVLRQ 0aNLQJ LQ %LpROar $IIeFtLYe 'LVRrGer 

± 6eOI�%LQGLQJ 'LreFtLYeV aQG 6eOI 'eterPLQatLRQ³ ���1�� �� ,Qt - /aZ 3V\FhLatr\ 9� at 9��  
�9    3 /eppLQJ� 7 6taQO\ aQG  - 7XrQer ³6\VtePatLF reYLeZ RQ the preYaOeQFe RI OaFN RI FapaFLt\ LQ PeGLFaO 

aQG pV\FhLatrLF VettLQJV´ ���1�� 1� COLQ 0eG �-5C3� ����  7he VtXG\ ORRNeG at the aYeraJe prRpRrtLRQ 
RI patLeQtV aQG VhRZeG that pV\FhLatrLF patLeQtV ZLth pV\FhRVLV� GePeQtLa aQG PaQLa are PRre OLNeO\ tR 
OaFN GeFLVLRQ�PaNLQJ FapaFLt\ thaQ thRVe ZLth GepreVVLRQ Rr perVRQaOLt\ GLVRrGer�  /LNeZLVe� LQ JeQeraO 
PeGLFaO VettLQJV� patLeQtV ZLth OearQLQJ GLVaELOLtLeV� GeOLrLXP aQG QeXrRORJLFaO GLVeaVe Zere PRVt OLNeO\ 
tR OaFN FapaFLt\� 

��    7 1LFhROVRQ� : CXtOer aQG 0 +RtRpI ³$VVeVVLQJ PeQtaO FapaFLt\� the 0eQtaO CapaFLt\ $Ft´ ������ ��� 
%0- ��� at ���� 
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tR GeIer GeFLVLRQV XQtLO FapaFLt\ LV reVtRreG�  %Xt LI Lt LV RI OaVtLQJ GXratLRQ Rr perPaQeQt� Rr LI 
aQ XrJeQt GeFLVLRQ RtherZLVe QeeGV tR Ee PaGe� there PXVt Ee VRPe OeJaOO\ reFRJQLVeG 
prRFeGXre ZhereE\ QeFeVVar\ GeFLVLRQV FaQ Ee PaGe E\ VRPe Rther perVRQ Rr ERG\��� 

                                                
��    0 'RQQeOO\ ³$ /eJaO 2YerYLeZ´ LQ C )RVter� - +errLQJ aQG , 'RrRQ �eGV� Law and Ethics of Dementia 

�+art 3XEOLVhLQJ� 2[IRrG aQG 3RrtOaQG� ��1�� ��1 at ���� 
��    , *RROG aQG - +errLQJ ³3aOJraYe *reat 'eEateV LQ /aZ´ LQ - +errLQJ �eG� Medical Law and Ethics ��th 

eGLtLRQ� 2[IRrG 8QLYerVLt\ 3reVV� 2[IRrG� ��1��� 
��    * $VhtRQ Mental Capacity Law and Practice ��QG eG� -RrGaQV� %rLVtRO� ��1�� at �. 
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Conditions affecting capacity 

1�� 'eFLVLRQ�PaNLQJ FapaFLt\ FaQ aIIeFt peRpOe RI aOO aJeV aQG arLVeV LQ a YarLet\ RI VRFLaO 
eQYLrRQPeQtV aQG heaOthFare VettLQJV�  $ raQJe RI FRQGLtLRQV aQG GLVaELOLtLeV FaQ LPpaLr 
FapaFLt\� the PRVt FRPPRQ RI theVe� LQ the FRQte[t RI FRPPXQLt\ Fare RI ROGer peRpOe� LV 
GePeQtLa���  ,t LV GLIILFXOt tR preGLFt IrRP the VtaJe RI GePeQtLa Zhether a perVRQ retaLQV Rr haV 
ORVt the FapaFLt\ tR PaNe a partLFXOar GeFLVLRQ� 0eaVXreV RI GePeQtLa VeYerLt\ FRrreVpRQG 
RQO\ apprR[LPateO\ ZLth FapaFLt\� ,t LV LPpRrtaQt tR reFRJQLVe that GLIIereQt t\peV RI GePeQtLa 
Pa\ LPpaLr FapaFLt\ LQ GLIIereQt Za\V� 7he PRVt FRPPRQ IRrP RI GePeQtLa� $O]heLPer¶V 
GLVeaVe� aIIeFtV PePRr\ LQ the ILrVt LQVtaQFe� ZhLOVt GePeQtLa VeFRQGar\ tR YaVFXOar GLVeaVe 
RI the EraLQ teQGV tR LPpaFt RQ IrRQtaO aQG VXEFRrtLFaO V\VtePV� FaXVLQJ prREOePV ZLth hLJher 
FRJQLtLYe IXQFtLRQV� 

1�� 'eOLrLXP LV a GLVRrGer that LV VeeQ PRre FRPPRQO\ LQ reVLGeQtLaO Fare aQG hRVpLtaO VettLQJV 
aQG LV FharaFterLVeG E\ a reOatLYeO\ VXGGeQ GeFOLQe LQ FRJQLtLYe IXQFtLRQ� Rr IOXFtXatLRQV LQ VXFh 
IXQFtLRQ� aQG LPpaLreG atteQtLRQ� ,t RFFXrV LQ the FRQte[t RI ph\VLFaO LOOQeVV Rr tR[LF VtateV aQG 
Pa\ repreVeQt the ILrVt tLPe a FapaFLt\ aVVeVVPeQt LV reTXLreG�  +eaG LQMXr\ �Rr aFTXLreG EraLQ 
LQMXr\� aQG LQteOOeFtXaO GLVaELOLt\ �LQ (QJOaQG reIerreG tR aV OearQLQJ GLVaELOLt\� are XVXaOO\ 
FhrRQLF� VtaEOe VtateV Zhere Lt LV PRre OLNeO\ the perVRQ’V aELOLtLeV ZLOO Ee XQGerVtRRG aQG the 
IRFXV VhRXOG Ee RQ RptLPLVLQJ the perVRQ’V FapaFLt\� 

1�� 0eQtaO LQFapaFLt\ LV QRt the VaPe aV PeQtaO GLVaELOLt\�  0eQtaO GLVaELOLt\� LQFOXGLQJ PeQtaO 
LOOQeVVeV VXFh aV GepreVVLRQ� aQ[Let\ aQG pV\FhRVLV� FaQ LPpaLr FapaFLt\ LQ a QXPEer RI Za\V� 
LQFOXGLQJ E\ FaXVLQJ IRrJetIXOQeVV Rr reGXFLQJ the perVRQ’V aELOLt\ tR thLQN thrRXJh FRPpOe[ 
LVVXeV� thrRXJh LQatteQtLRQ� Rr E\ FaXVLQJ a ELaV LQ reaVRQLQJ tR the pRLQt RI LPpaLrLQJ FapaFLt\�   
,Q pV\FhLatr\� there are apprRaFheV IRr PaNLQJ VeOI�ELQGLQJ GLreFtLYeV �the 8O\VVeV CRQtraFt� 
E\ ZhLFh patLeQtV ZLth ELpROar aIIeFtLYe GLVRrGer FRPPLt thePVeOYeV tR treatPeQt GXrLQJ 
epLVRGeV RI PaQLa� eYeQ LI XQZLOOLQJ�  )Rr FertaLQ LQGLYLGXaOV� thLV FaQ VeeP the PRVt ratLRQaO 
Za\ tR GeaO ZLth theLr IOXFtXatLQJ FRQGLtLRQ��� 

1�� 7he preYaOeQFe RI patLeQtV ZhR OaFN FapaFLt\ LQ 1eZ =eaOaQG hRVpLtaOV aQG Fare IaFLOLtLeV LV 
XQNQRZQ� $ reFeQt reYLeZ RI �� LQterQatLRQaO VtXGLeV RI FapaFLt\ IRXQG ��� RI patLeQtV LQ 
pV\FhLatrLF VettLQJV aQG ��� RI patLeQtV LQ JeQeraO PeGLFaO VettLQJV OaFNeG GeFLVLRQ�PaNLQJ 
FapaFLt\��9  7ZR PLOOLRQ peRpOe LQ the 8. are eVtLPateG tR OaFN FapaFLt\ thrRXJh LOOQeVV��� 
7here LV QRthLQJ tR VXJJeVt that the prRpRrtLRQ RI peRpOe that OaFN FapaFLt\ thrRXJhRXt the 
heaOthFare LQVtLtXtLRQV LQ 1eZ =eaOaQG LV GLVVLPLOar� QearO\ a thLrG RI patLeQtV Pa\ Ee reJarGeG 
aV QRt haYLQJ OeJaO FapaFLt\ IRr GeFLVLRQ�PaNLQJ� 

 

                                                
��    'r *reJ <RXQJ� FRQVXOtaQt pV\FhLatrLVt� CapLtaO aQG CRaVt 'LVtrLFt +eaOth %RarG� 
��    * 2ZeQ aQG 7 *erJeO ³)OXFtXatLQJ CapaFLt\ aQG $GYaQFeG 'eFLVLRQ 0aNLQJ LQ %LpROar $IIeFtLYe 'LVRrGer 

± 6eOI�%LQGLQJ 'LreFtLYeV aQG 6eOI 'eterPLQatLRQ³ ���1�� �� ,Qt - /aZ 3V\FhLatr\ 9� at 9��  
�9    3 /eppLQJ� 7 6taQO\ aQG  - 7XrQer ³6\VtePatLF reYLeZ RQ the preYaOeQFe RI OaFN RI FapaFLt\ LQ PeGLFaO 

aQG pV\FhLatrLF VettLQJV´ ���1�� 1� COLQ 0eG �-5C3� ����  7he VtXG\ ORRNeG at the aYeraJe prRpRrtLRQ 
RI patLeQtV aQG VhRZeG that pV\FhLatrLF patLeQtV ZLth pV\FhRVLV� GePeQtLa aQG PaQLa are PRre OLNeO\ tR 
OaFN GeFLVLRQ�PaNLQJ FapaFLt\ thaQ thRVe ZLth GepreVVLRQ Rr perVRQaOLt\ GLVRrGer�  /LNeZLVe� LQ JeQeraO 
PeGLFaO VettLQJV� patLeQtV ZLth OearQLQJ GLVaELOLtLeV� GeOLrLXP aQG QeXrRORJLFaO GLVeaVe Zere PRVt OLNeO\ 
tR OaFN FapaFLt\� 

��    7 1LFhROVRQ� : CXtOer aQG 0 +RtRpI ³$VVeVVLQJ PeQtaO FapaFLt\� the 0eQtaO CapaFLt\ $Ft´ ������ ��� 
%0- ��� at ���� 
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Assessment of capacity 

1�� 'eFLGLQJ Zhether a perVRQ haV the FapaFLt\ Rr FRPpeteQFe tR PaNe partLFXOar GeFLVLRQV LV a 
OeJaO� aQG LQ VRPe FaVeV MXGLFLaO� GeterPLQatLRQ� LQIRrPeG E\ PeGLFaO eYLGeQFe��1   CapaFLt\ 
FaQ Ee GLIILFXOt tR aVVeVV� Pa\ QRt Ee FOear�FXt aQG LQYROYeV YaOXe MXGJPeQtV aERXt peRpOe¶V 
preIereQFeV aQG EeOLeIV�  7R GeprLYe peRpOe ZhR are FapaEOe RI PaNLQJ theLr RZQ GeFLVLRQV 
RI the rLJht tR GR VR ZRXOG Ee aQ aEXVe� \et IaLOXre tR reFRJQLVe OaFN RI FapaFLt\ reVXOtV LQ 
FRQtLQXLQJ YXOQeraELOLt\� 

1�9 7he FareIXO aVVeVVPeQt RI the LQGLYLGXaO¶V FapaFLt\ tR PaNe partLFXOar GeFLVLRQV LV FrXFLaO� 
7hLV tXrQV RQ aQ XQGerVtaQGLQJ RI the NLQGV RI GeFLVLRQV tR Ee PaGe� the OeJaO threVhROGV IRr 
FapaFLt\� aQG a MXGJPeQt RI the pRLQt at ZhLFh a perVRQ LV FRQVLGereG LQFRPpeteQt Rr OaFNLQJ 
FapaFLt\� *ettLQJ the prRFeVV IRr theVe GeFLVLRQV rLJht LV eVVeQtLaO tR the prRteFtLRQ RI a 
perVRQ¶V rLJhtV aQG LQ GeterPLQLQJ the OeJaO FRQVeTXeQFeV that IROORZ�  

Legal capacity 

1�1� 7he terP ³OeJaO FapaFLt\´ reFRJQLVeV the OeJaO rLJht tR e[erFLVe rLJhtV aQG OeJaO VtatXV���  /eJaO 
FapaFLt\ haV a partLFXOar PeaQLQJ LQ the FRQte[t RI LQterQatLRQaO FRQYeQtLRQV VXFh aV the 
CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �C53'�� Zhere Lt LV XQGerVtRRG tR reIer 
tR a perVRQ¶V pRVVeVVLRQ RI rLJhtV aQG the aELOLt\ tR aFt RQ thRVe rLJhtV RQ aQ eTXaO EaVLV ZLth 
RtherV ZLthRXt GLVFrLPLQatLRQ RQ the JrRXQGV RI GLVaELOLt\�  7he rLJht tR OeJaO FapaFLt\ LQFOXGeV� 
IRr e[aPpOe� haYLQJ the rLJht tR FhRRVe Zhere aQG ZLth ZhRP \RX ZLVh tR OLYe� aQG PRVt 
LPpRrtaQtO\� haYLQJ thRVe FhRLFeV reVpeFteG�  7he FRQFept LV reOeYaQt tR aOO areaV RI aQ 
LQGLYLGXaO¶V OLIe� LQFOXGLQJ the e[erFLVe RI OeJaO FapaFLt\ tR eQter a FRQtraFt� tR Parr\� tR YRte� 
tR GeaO ZLth prRpert\ aQG tR PaNe perVRQaO OLIe� perVRQaO Fare aQG heaOthFare GeFLVLRQV���   

1�11 8QGer 1eZ =eaOaQG OaZ� peRpOe ZhR OaFN FapaFLt\ aQG are VXEMeFt tR the aGXOt JXarGLaQVhLp 
OeJLVOatLRQ �the 3335 $Ft� Pa\ Ee reJarGeG aV haYLQJ the VaPe OeJaO rLJhtV aV RtherV e[Fept 
tR the e[teQt theLr rLJhtV are e[preVVO\ OLPLteG E\ the 3335 $Ft Rr Rther OeJaO prLQFLpOeV���   

1�1� ³/eJaO FapaFLt\´ LV GLVtLQFt IrRP ³PeQtaO FapaFLt\´� the Oatter EeLQJ the FRJQLtLYe aELOLt\ 
FRQVLGereG QeFeVVar\ tR e[erFLVe RQe¶V OeJaO rLJhtV�   ,Q GLVFXVVLQJ PeQtaO FapaFLt\� the terPV 
³GeFLVLRQ�PaNLQJ FapaFLt\´ Rr ³FRPpeteQFe´ are RIteQ XVeG LQ the FOLQLFaO FRQte[t�� aV a 
GeVFrLptRr RI the PeQtaO Rr FRJQLtLYe FharaFterLVtLFV FRQVLGereG QeFeVVar\ tR e[erFLVe OeJaO 
FapaFLt\���  'eVpLte the pRteQtLaO tR FRQIXVe OeJaO FapaFLt\ �a OeJaO FRQFept� aQG PeQtaO 

                                                
�1    ,Q McFadzean v Moleta >��1�@ 1=+C 1��1� a FaVe LQYROYLQJ the aVVeVVPeQt RI a perVRQ¶V teVtaPeQtar\ 

FapaFLt\� CROOLQV - REVerYeG at >�@� ³8QIRrtXQateO\� ZhLOe the OaZ aQG PeGLFLQe LQterVeFt� the tZR 
GLVFLpOLQeV are QRt V\QFhrRQLVeG´� 

��    5 )LrPVtRQ aQG $ 5XFN .eeQe The International Protection of Adults (2[IRrG 3reVV� 2[IRrG� ��1�� at 
���  

��   0 %aFh aQG / .er]Qer ³$ QeZ paraGLJP IRr prRteFtLQJ aXtRQRP\´ ���1�� 2QtarLR /aZ CRPPLVVLRQ 
http���repRVLtRrLRFGpG�Qet������haQGOe�1�������9���9 at 1��  

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 6eFtLRQ � prRYLGeV that the OeJaO FapaFLt\ RI a 
perVRQ ZhR Pa\ Ee VXEMeFt tR the CRXrt¶V MXrLVGLFtLRQ aQG LQ reVpeFt RI ZhRP aQ RrGer LV PaGe Pa\ Ee 
reJarGeG aV haYLQJ the VaPe OeJaO rLJhtV aV aQ\RQe eOVe XQOeVV thRVe rLJhtV are e[preVVO\ OLPLteG� 
YarLeG� Rr taNeQ aZa\ XQGer the $Ft Rr VRPe Rther $Ft� 

��  7heVe terPV aOVR Jet FRQIXVeG ZLth the OeJaO FRQFept RI FapaFLt\�  C 'XQFaQ� pV\FhLatrLVt CapLtaO aQG 
CRaVt 'LVtrLFt +eaOth %RarG� ³7he 5eG )OaJV aQG 3LtIaOOV RI $VVeVVLQJ CapaFLt\´� preVeQtatLRQ tR 
%LRethLFV CeQtre� 8QLYerVLt\ RI 2taJR� � 6eptePEer ��1��  ,QterYLeZ ZLth * 2ZeQ� pV\FhLatrLVt� .LQJV¶ 
CROOeJe /RQGRQ �$ 'RXJOaVV� /RQGRQ� �� $prLO ��1���  ,Q the 8QLteG 6tateV� ³FRPpeteQFe´ LV JeQeraOO\ 
XVeG aV the OeJaO terP� %XFhaQaQ %rRFN Deciding for Others, The Ethics of Surrogate Decision Making 
�CaPErLGJe 8QLYerVLt\ 3reVV� 199��� 

��   7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19�� XVeV ³FapaFLt\´ aQG ³FRPpeteQFe´ 
LQterFhaQJeaEO\ aQG the CRGe RI 5LJhtV reIerV e[FOXVLYeO\ tR ³FRPpeteQFe´�  )Rr eaVe RI reIereQFe , XVe 
the terPV ³FapaFLt\´ Rr ³PeQtaO FapaFLt\´� 

1� 
 

FapaFLt\ �the FRJQLtLYe aELOLtLeV reTXLreG�� the terP ³PeQtaO FapaFLt\´ LV the RQe XVeG LQ the 
OeJLVOatLRQ LQ the 8QLteG .LQJGRP��� 

 

1B:  OVERVIEW OF MENTAL CAPACITY LAW IN NEW ZEALAND 

The Protection of Personal and Property Rights Act 1988 (PPPR Act) – background  

1�1� ,Q 1eZ =eaOaQG� the 3335 $Ft LV the JXarGLaQVhLp OaZ IRr aGXOtV ZhR Pa\ perPaQeQtO\ Rr 
tePpRrarLO\ OaFN FapaFLt\�  7he 3335 $Ft LV the PaLQ OeJLVOatLRQ that appOLeV tR peRpOe ZhR 
OaFN FapaFLt\ aQG LV a YLtaOO\ LPpRrtaQt pLeFe RI OeJLVOatLRQ�  ,t haV pOa\eG a Ne\ rROe RYer the 
OaVt �� \earV E\ reFRJQLVLQJ the YXOQeraELOLt\ RI aGXOtV ZLth LPpaLreG FapaFLt\ aQG the FRQFerQ 
RI the 6tate tR ³prRteFt aQG prRPRte´ the rLJhtV RI thRVe ZhR FaQQRt PaQaJe theLr RZQ aIIaLrV� 

1�1� 7he paVVLQJ RI the 3335 $Ft LQ 19�� reVpRQGeG tR the QeeGV RI the FRPPXQLt\ at a tLPe 
ZheQ there ZaV QR JXarGLaQVhLp OaZ LQ pOaFe IRr aGXOtV ZhR OaFNeG FapaFLt\�  7he 3335 $Ft 
PaLQO\ JreZ RXt RI the QeeG tR prRteFt aGXOtV ZLth LQteOOeFtXaO GLVaELOLtLeV LQ the FRPPXQLt\ 
GXrLQJ GeLQVtLtXtLRQaOLVatLRQ RI pV\FhLatrLF LQVtLtXtLRQV LQ the 19��V� aQG ZaV LQteQGeG tR 
rePRYe theP IrRP XQGer the FRQtrRO RI ³the PXrN\ VtreaP RI PeQtaO heaOth OaZ´���  8QtLO the 
LQtrRGXFtLRQ RI thLV $Ft LQ 19��� Lt ZaV QRt pRVVLEOe tR prRYLGe JXarGLaQVhLp RI peRpOe RYer �� 
aQG� aV a reVXOt� peRpOe RYer that aJe Zere RIteQ FRPPLtteG XQGer the 0eQtaO +eaOth $Ft 19�9 
�0+$ 19�9�� 

1�1� 7he 3335 $Ft FreateG a QeZ aQG e[paQGeG MXrLVGLFtLRQ IRr the )aPLO\ CRXrt aQG LQ GRLQJ VR 
reOLeYeG the +LJh CRXrt RI a VLJQLILFaQt part RI LtV ILrVt LQVtaQFe MXrLVGLFtLRQ IRr peRpOe ZhR OaFN 
FapaFLt\� 7he OeJLVOatLRQ aGRpteG the VRFLaO phLORVRph\ RI the 8QLteG 1atLRQV 'eFOaratLRQ RQ 
the 5LJhtV RI 0eQtaOO\ 5etarGeG 3erVRQV 19�1�  ,t reIRrPeG aVpeFtV RI the OaZ JRYerQLQJ ERth 
perVRQaO aQG prRpert\ rLJhtV� aQG repeaOeG the prLRr OeJLVOatLRQ GeaOLQJ ZLth aGPLQLVtratLRQ RI 
the prRpert\ RI peRpOe ZhR OaFNeG FapaFLt\� that LV� the $JeG aQG ,QILrP 3erVRQV 3rRteFtLRQ 
$Ft 191� aQG prRpert\�reOateG aVpeFtV RI the 0+$ 19�9��9 

1�1� (arO\ GeFLVLRQV RI the )aPLO\ CRXrt XQGer the 3335 $Ft� QRtaEO\ GeFLVLRQV E\ the Oate -XGJe 
,QJOLV 4C� Zere OarJeO\ FRQFerQeG ZLth teVtLQJ the ZaterV RI the QeZ MXrLVGLFtLRQ� LQFOXGLQJ the 
teVtV IRr LQFapaFLt\ aQG the pRZer tR aXthRrLVe treatPeQt GeFLVLRQV��� aV ZeOO aV the EaVLV 
XpRQ ZhLFh peRpOe ZLth LQteOOeFtXaO GLVaELOLtLeV FRXOG OLYe LQ the FRPPXQLt\ ZLth aQ appRLQteG 
VXEVtLtXte GeFLVLRQ�PaNer��1  :Lth the FhaQJeV LQ the VRFLaO eQYLrRQPeQt aQG EXrJeRQLQJ ROGer 

                                                
��   0eQtaO CapaFLt\ $Ft ���� �(QJOaQG aQG :aOeV�� 0eQtaO CapaFLt\ %LOO �FXrreQtO\ EeIRre the 1RrtherQ 

,reOaQG 3arOLaPeQt�� $GXOtV ZLth ,QFapaFLt\ $Ft ���� �6FRtOaQG� aQG the 6XppRrteG 'eFLVLRQ�0aNLQJ 
�CapaFLt\� $Ft ��1� LQ the 5epXEOLF RI ,reOaQG�  1Rte aOVR the 0eQtaO CapaFLt\ $Ft ��1� �Charter 1��$� 
6LQJapRre ZhLFh aOPRVt eQtLreO\ aGRptV the (QJOLVh OeJLVOatLRQ� 

��   $C +XJheV�-RhQVRQ ³7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� $Q aQaO\VLV� 
FRPPeQtar\ aQG aQVZerV tR OLNeO\ TXeVtLRQV´�  �$ VePLQar E\ the 1eZ =eaOaQG /aZ 6RFLet\� 2FtREer 
19��� at 11� 

�9   $XVtraOLaQ OeJLVOatLRQ� the 9LFtRrLaQ $GXOt *XarGLaQVhLp $Ft 19��� prRYLGeG the aGXOt JXarGLaQVhLp OaZ 
PRGeO IRr the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 

��   ,Q Re S (Shock Treatment) >199�@ 1=)/5 ��� -XGJe 7ZaGGOe GeFOLQeG tR RrGer VhRFN treatPeQt therap\ 
IRr a perVRQ ZLth LQteOOeFtXaO GLVaELOLt\ aQG LQVteaG RrGereG that the\ OLYe LQ a FRPPXQLt\ trXVt hRPe aQG 
reFeLYe VXppRrteG rehaELOLtatLYe therap\�   

�1   ,Q Re E  >199�@ 9 )51= �9�� the CRXrt GeFOLQeG MXrLVGLFtLRQ tR PaNe a reVLGeQtLaO Fare RrGer IRr a ���
\ear�ROG ZLth VeYere ph\VLFaO GLVaELOLt\� aV Vhe GLG QRt ´ZhROO\´ OaFN the FapaFLt\ tR FRPPXQLFate� aQG 
Vhe FOearO\ haG the FapaFLt\ tR XQGerVtaQG the QatXre RI her GeFLVLRQ�  ,Q Re “Tony” >199�@ � 1=)/5 ��9 
-XGJe ,QJOLV GeFOLQeG MXrLVGLFtLRQ tR PaNe ZeOIare JXarGLaQ aQG prRpert\ RrGerV LQ reVpeFt RI a PaQ ZLth 
VFhL]RphreQLa ZhR OLYeG LQ a hRPe GeVFrLEeG aV a ³prRteFteG eQYLrRQPeQt´� Zhere Lt ZaV RQO\ a 
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Assessment of capacity 

1�� 'eFLGLQJ Zhether a perVRQ haV the FapaFLt\ Rr FRPpeteQFe tR PaNe partLFXOar GeFLVLRQV LV a 
OeJaO� aQG LQ VRPe FaVeV MXGLFLaO� GeterPLQatLRQ� LQIRrPeG E\ PeGLFaO eYLGeQFe��1   CapaFLt\ 
FaQ Ee GLIILFXOt tR aVVeVV� Pa\ QRt Ee FOear�FXt aQG LQYROYeV YaOXe MXGJPeQtV aERXt peRpOe¶V 
preIereQFeV aQG EeOLeIV�  7R GeprLYe peRpOe ZhR are FapaEOe RI PaNLQJ theLr RZQ GeFLVLRQV 
RI the rLJht tR GR VR ZRXOG Ee aQ aEXVe� \et IaLOXre tR reFRJQLVe OaFN RI FapaFLt\ reVXOtV LQ 
FRQtLQXLQJ YXOQeraELOLt\� 

1�9 7he FareIXO aVVeVVPeQt RI the LQGLYLGXaO¶V FapaFLt\ tR PaNe partLFXOar GeFLVLRQV LV FrXFLaO� 
7hLV tXrQV RQ aQ XQGerVtaQGLQJ RI the NLQGV RI GeFLVLRQV tR Ee PaGe� the OeJaO threVhROGV IRr 
FapaFLt\� aQG a MXGJPeQt RI the pRLQt at ZhLFh a perVRQ LV FRQVLGereG LQFRPpeteQt Rr OaFNLQJ 
FapaFLt\� *ettLQJ the prRFeVV IRr theVe GeFLVLRQV rLJht LV eVVeQtLaO tR the prRteFtLRQ RI a 
perVRQ¶V rLJhtV aQG LQ GeterPLQLQJ the OeJaO FRQVeTXeQFeV that IROORZ�  

Legal capacity 

1�1� 7he terP ³OeJaO FapaFLt\´ reFRJQLVeV the OeJaO rLJht tR e[erFLVe rLJhtV aQG OeJaO VtatXV���  /eJaO 
FapaFLt\ haV a partLFXOar PeaQLQJ LQ the FRQte[t RI LQterQatLRQaO FRQYeQtLRQV VXFh aV the 
CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �C53'�� Zhere Lt LV XQGerVtRRG tR reIer 
tR a perVRQ¶V pRVVeVVLRQ RI rLJhtV aQG the aELOLt\ tR aFt RQ thRVe rLJhtV RQ aQ eTXaO EaVLV ZLth 
RtherV ZLthRXt GLVFrLPLQatLRQ RQ the JrRXQGV RI GLVaELOLt\�  7he rLJht tR OeJaO FapaFLt\ LQFOXGeV� 
IRr e[aPpOe� haYLQJ the rLJht tR FhRRVe Zhere aQG ZLth ZhRP \RX ZLVh tR OLYe� aQG PRVt 
LPpRrtaQtO\� haYLQJ thRVe FhRLFeV reVpeFteG�  7he FRQFept LV reOeYaQt tR aOO areaV RI aQ 
LQGLYLGXaO¶V OLIe� LQFOXGLQJ the e[erFLVe RI OeJaO FapaFLt\ tR eQter a FRQtraFt� tR Parr\� tR YRte� 
tR GeaO ZLth prRpert\ aQG tR PaNe perVRQaO OLIe� perVRQaO Fare aQG heaOthFare GeFLVLRQV���   

1�11 8QGer 1eZ =eaOaQG OaZ� peRpOe ZhR OaFN FapaFLt\ aQG are VXEMeFt tR the aGXOt JXarGLaQVhLp 
OeJLVOatLRQ �the 3335 $Ft� Pa\ Ee reJarGeG aV haYLQJ the VaPe OeJaO rLJhtV aV RtherV e[Fept 
tR the e[teQt theLr rLJhtV are e[preVVO\ OLPLteG E\ the 3335 $Ft Rr Rther OeJaO prLQFLpOeV���   

1�1� ³/eJaO FapaFLt\´ LV GLVtLQFt IrRP ³PeQtaO FapaFLt\´� the Oatter EeLQJ the FRJQLtLYe aELOLt\ 
FRQVLGereG QeFeVVar\ tR e[erFLVe RQe¶V OeJaO rLJhtV�   ,Q GLVFXVVLQJ PeQtaO FapaFLt\� the terPV 
³GeFLVLRQ�PaNLQJ FapaFLt\´ Rr ³FRPpeteQFe´ are RIteQ XVeG LQ the FOLQLFaO FRQte[t�� aV a 
GeVFrLptRr RI the PeQtaO Rr FRJQLtLYe FharaFterLVtLFV FRQVLGereG QeFeVVar\ tR e[erFLVe OeJaO 
FapaFLt\���  'eVpLte the pRteQtLaO tR FRQIXVe OeJaO FapaFLt\ �a OeJaO FRQFept� aQG PeQtaO 

                                                
�1    ,Q McFadzean v Moleta >��1�@ 1=+C 1��1� a FaVe LQYROYLQJ the aVVeVVPeQt RI a perVRQ¶V teVtaPeQtar\ 

FapaFLt\� CROOLQV - REVerYeG at >�@� ³8QIRrtXQateO\� ZhLOe the OaZ aQG PeGLFLQe LQterVeFt� the tZR 
GLVFLpOLQeV are QRt V\QFhrRQLVeG´� 

��    5 )LrPVtRQ aQG $ 5XFN .eeQe The International Protection of Adults (2[IRrG 3reVV� 2[IRrG� ��1�� at 
���  

��   0 %aFh aQG / .er]Qer ³$ QeZ paraGLJP IRr prRteFtLQJ aXtRQRP\´ ���1�� 2QtarLR /aZ CRPPLVVLRQ 
http���repRVLtRrLRFGpG�Qet������haQGOe�1�������9���9 at 1��  

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 6eFtLRQ � prRYLGeV that the OeJaO FapaFLt\ RI a 
perVRQ ZhR Pa\ Ee VXEMeFt tR the CRXrt¶V MXrLVGLFtLRQ aQG LQ reVpeFt RI ZhRP aQ RrGer LV PaGe Pa\ Ee 
reJarGeG aV haYLQJ the VaPe OeJaO rLJhtV aV aQ\RQe eOVe XQOeVV thRVe rLJhtV are e[preVVO\ OLPLteG� 
YarLeG� Rr taNeQ aZa\ XQGer the $Ft Rr VRPe Rther $Ft� 

��  7heVe terPV aOVR Jet FRQIXVeG ZLth the OeJaO FRQFept RI FapaFLt\�  C 'XQFaQ� pV\FhLatrLVt CapLtaO aQG 
CRaVt 'LVtrLFt +eaOth %RarG� ³7he 5eG )OaJV aQG 3LtIaOOV RI $VVeVVLQJ CapaFLt\´� preVeQtatLRQ tR 
%LRethLFV CeQtre� 8QLYerVLt\ RI 2taJR� � 6eptePEer ��1��  ,QterYLeZ ZLth * 2ZeQ� pV\FhLatrLVt� .LQJV¶ 
CROOeJe /RQGRQ �$ 'RXJOaVV� /RQGRQ� �� $prLO ��1���  ,Q the 8QLteG 6tateV� ³FRPpeteQFe´ LV JeQeraOO\ 
XVeG aV the OeJaO terP� %XFhaQaQ %rRFN Deciding for Others, The Ethics of Surrogate Decision Making 
�CaPErLGJe 8QLYerVLt\ 3reVV� 199��� 

��   7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19�� XVeV ³FapaFLt\´ aQG ³FRPpeteQFe´ 
LQterFhaQJeaEO\ aQG the CRGe RI 5LJhtV reIerV e[FOXVLYeO\ tR ³FRPpeteQFe´�  )Rr eaVe RI reIereQFe , XVe 
the terPV ³FapaFLt\´ Rr ³PeQtaO FapaFLt\´� 

1� 
 

FapaFLt\ �the FRJQLtLYe aELOLtLeV reTXLreG�� the terP ³PeQtaO FapaFLt\´ LV the RQe XVeG LQ the 
OeJLVOatLRQ LQ the 8QLteG .LQJGRP��� 

 

1B:  OVERVIEW OF MENTAL CAPACITY LAW IN NEW ZEALAND 

The Protection of Personal and Property Rights Act 1988 (PPPR Act) – background  

1�1� ,Q 1eZ =eaOaQG� the 3335 $Ft LV the JXarGLaQVhLp OaZ IRr aGXOtV ZhR Pa\ perPaQeQtO\ Rr 
tePpRrarLO\ OaFN FapaFLt\�  7he 3335 $Ft LV the PaLQ OeJLVOatLRQ that appOLeV tR peRpOe ZhR 
OaFN FapaFLt\ aQG LV a YLtaOO\ LPpRrtaQt pLeFe RI OeJLVOatLRQ�  ,t haV pOa\eG a Ne\ rROe RYer the 
OaVt �� \earV E\ reFRJQLVLQJ the YXOQeraELOLt\ RI aGXOtV ZLth LPpaLreG FapaFLt\ aQG the FRQFerQ 
RI the 6tate tR ³prRteFt aQG prRPRte´ the rLJhtV RI thRVe ZhR FaQQRt PaQaJe theLr RZQ aIIaLrV� 

1�1� 7he paVVLQJ RI the 3335 $Ft LQ 19�� reVpRQGeG tR the QeeGV RI the FRPPXQLt\ at a tLPe 
ZheQ there ZaV QR JXarGLaQVhLp OaZ LQ pOaFe IRr aGXOtV ZhR OaFNeG FapaFLt\�  7he 3335 $Ft 
PaLQO\ JreZ RXt RI the QeeG tR prRteFt aGXOtV ZLth LQteOOeFtXaO GLVaELOLtLeV LQ the FRPPXQLt\ 
GXrLQJ GeLQVtLtXtLRQaOLVatLRQ RI pV\FhLatrLF LQVtLtXtLRQV LQ the 19��V� aQG ZaV LQteQGeG tR 
rePRYe theP IrRP XQGer the FRQtrRO RI ³the PXrN\ VtreaP RI PeQtaO heaOth OaZ´���  8QtLO the 
LQtrRGXFtLRQ RI thLV $Ft LQ 19��� Lt ZaV QRt pRVVLEOe tR prRYLGe JXarGLaQVhLp RI peRpOe RYer �� 
aQG� aV a reVXOt� peRpOe RYer that aJe Zere RIteQ FRPPLtteG XQGer the 0eQtaO +eaOth $Ft 19�9 
�0+$ 19�9�� 

1�1� 7he 3335 $Ft FreateG a QeZ aQG e[paQGeG MXrLVGLFtLRQ IRr the )aPLO\ CRXrt aQG LQ GRLQJ VR 
reOLeYeG the +LJh CRXrt RI a VLJQLILFaQt part RI LtV ILrVt LQVtaQFe MXrLVGLFtLRQ IRr peRpOe ZhR OaFN 
FapaFLt\� 7he OeJLVOatLRQ aGRpteG the VRFLaO phLORVRph\ RI the 8QLteG 1atLRQV 'eFOaratLRQ RQ 
the 5LJhtV RI 0eQtaOO\ 5etarGeG 3erVRQV 19�1�  ,t reIRrPeG aVpeFtV RI the OaZ JRYerQLQJ ERth 
perVRQaO aQG prRpert\ rLJhtV� aQG repeaOeG the prLRr OeJLVOatLRQ GeaOLQJ ZLth aGPLQLVtratLRQ RI 
the prRpert\ RI peRpOe ZhR OaFNeG FapaFLt\� that LV� the $JeG aQG ,QILrP 3erVRQV 3rRteFtLRQ 
$Ft 191� aQG prRpert\�reOateG aVpeFtV RI the 0+$ 19�9��9 

1�1� (arO\ GeFLVLRQV RI the )aPLO\ CRXrt XQGer the 3335 $Ft� QRtaEO\ GeFLVLRQV E\ the Oate -XGJe 
,QJOLV 4C� Zere OarJeO\ FRQFerQeG ZLth teVtLQJ the ZaterV RI the QeZ MXrLVGLFtLRQ� LQFOXGLQJ the 
teVtV IRr LQFapaFLt\ aQG the pRZer tR aXthRrLVe treatPeQt GeFLVLRQV��� aV ZeOO aV the EaVLV 
XpRQ ZhLFh peRpOe ZLth LQteOOeFtXaO GLVaELOLtLeV FRXOG OLYe LQ the FRPPXQLt\ ZLth aQ appRLQteG 
VXEVtLtXte GeFLVLRQ�PaNer��1  :Lth the FhaQJeV LQ the VRFLaO eQYLrRQPeQt aQG EXrJeRQLQJ ROGer 

                                                
��   0eQtaO CapaFLt\ $Ft ���� �(QJOaQG aQG :aOeV�� 0eQtaO CapaFLt\ %LOO �FXrreQtO\ EeIRre the 1RrtherQ 

,reOaQG 3arOLaPeQt�� $GXOtV ZLth ,QFapaFLt\ $Ft ���� �6FRtOaQG� aQG the 6XppRrteG 'eFLVLRQ�0aNLQJ 
�CapaFLt\� $Ft ��1� LQ the 5epXEOLF RI ,reOaQG�  1Rte aOVR the 0eQtaO CapaFLt\ $Ft ��1� �Charter 1��$� 
6LQJapRre ZhLFh aOPRVt eQtLreO\ aGRptV the (QJOLVh OeJLVOatLRQ� 

��   $C +XJheV�-RhQVRQ ³7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� $Q aQaO\VLV� 
FRPPeQtar\ aQG aQVZerV tR OLNeO\ TXeVtLRQV´�  �$ VePLQar E\ the 1eZ =eaOaQG /aZ 6RFLet\� 2FtREer 
19��� at 11� 

�9   $XVtraOLaQ OeJLVOatLRQ� the 9LFtRrLaQ $GXOt *XarGLaQVhLp $Ft 19��� prRYLGeG the aGXOt JXarGLaQVhLp OaZ 
PRGeO IRr the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 

��   ,Q Re S (Shock Treatment) >199�@ 1=)/5 ��� -XGJe 7ZaGGOe GeFOLQeG tR RrGer VhRFN treatPeQt therap\ 
IRr a perVRQ ZLth LQteOOeFtXaO GLVaELOLt\ aQG LQVteaG RrGereG that the\ OLYe LQ a FRPPXQLt\ trXVt hRPe aQG 
reFeLYe VXppRrteG rehaELOLtatLYe therap\�   

�1   ,Q Re E  >199�@ 9 )51= �9�� the CRXrt GeFOLQeG MXrLVGLFtLRQ tR PaNe a reVLGeQtLaO Fare RrGer IRr a ���
\ear�ROG ZLth VeYere ph\VLFaO GLVaELOLt\� aV Vhe GLG QRt ´ZhROO\´ OaFN the FapaFLt\ tR FRPPXQLFate� aQG 
Vhe FOearO\ haG the FapaFLt\ tR XQGerVtaQG the QatXre RI her GeFLVLRQ�  ,Q Re “Tony” >199�@ � 1=)/5 ��9 
-XGJe ,QJOLV GeFOLQeG MXrLVGLFtLRQ tR PaNe ZeOIare JXarGLaQ aQG prRpert\ RrGerV LQ reVpeFt RI a PaQ ZLth 
VFhL]RphreQLa ZhR OLYeG LQ a hRPe GeVFrLEeG aV a ³prRteFteG eQYLrRQPeQt´� Zhere Lt ZaV RQO\ a 
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pRpXOatLRQ� PaQ\ RI the PRre reFeQt FaVeV EeIRre the )aPLO\ CRXrt are FRQFerQeG ZLth ROGer 
aGXOtV ZhR OaFN FapaFLt\���   

1�1� $V a Patter RI VRFLaO pROLF\� a FRQVLVteQt thePe ePerJeV� the PRVt VLJQLILFaQt GeFLVLRQ IRr 
peRpOe ZhR OaFN FapaFLt\� \RXQJ Rr ROG� LV Zhere the\ are tR OLYe�  $OO Rther GeFLVLRQV� 
heaOthFare� ZeOIare� ILQaQFLaO aQG prRpert\ are LPpRrtaQt� EXt teQG tR Ee VeFRQGar\ tR theLr 
OLYLQJ arraQJePeQtV ± Zhether VXppRrteG LQ the FRPPXQLt\ Rr LQ PRre LQVtLtXtLRQaOLVeG PRGeOV 
RI Fare aQG VXppRrt� 

The PPPR Act – an overview 

1�1� 7he 3335 $Ft aQG LtV 5eJXOatLRQV prRYLGe the PeFhaQLVPV IRr the PaNLQJ aQG XVe RI aQ 
eQGXrLQJ pRZer RI attRrQe\ �(32$�� ZhLFh a perVRQ FaQ e[eFXte LQ aGYaQFe tR aXthRrLVe 
aQRther perVRQ tR PaNe GeFLVLRQV aERXt theLr Fare� ZeOIare Rr prRpert\ LI the\ Oater EeFRPe 
PeQtaOO\ LQFapaEOe RI PaNLQJ thRVe GeFLVLRQV���  ,t aXthRrLVeV the )aPLO\ CRXrt tR appRLQt 
VXEVtLtXte GeFLVLRQ�PaNerV� NQRZQ aV ZeOIare JXarGLaQV aQG prRpert\ PaQaJerV� aQG PaNe 
perVRQaO RrGerV that FaQ Ee taLORreG IRr VpeFLILF LQterYeQtLRQV� VXFh aV treatPeQt GeFLVLRQV� 
therapeXtLF VerYLFeV Rr OLYLQJ arraQJePeQtV��� 

1�19 7he prLPar\ REMeFtLYeV RI the 3335 $Ft are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG tR 
Pa[LPLVe a perVRQ¶V GeFLVLRQ�PaNLQJ FapaFLt\ Zhere pRVVLEOe���  $QRther prLQFLpOe that 
XQGerpLQV the $Ft LV the preVXPptLRQ RI FRPpeteQFe� a perVRQ PXVt Ee aVVXPeG tR haYe 
FapaFLt\ XQOeVV prRYeG RtherZLVe���  $ OLPLtatLRQ RQ aQ\ LQterYeQtLRQ E\ the FRXrt LV the 
prLQFLpOe that peRpOe are eQtLtOeG tR PaNe LPprXGeQt Rr XQZLVe GeFLVLRQV VR ORQJ aV the\ are 
FRQVLGereG tR haYe the FapaFLt\ tR GR VR���  $V VXFh� the $Ft haV JRRG ERQeV� Lt LV LQteQGeG 
tR Ee eQaEOLQJ aQG VXppRrtLYe RI peRpOe ZhR OaFN FapaFLt\� QRt XQQeFeVVarLO\ reVtrLFtLQJ Rr 
FRQtrROOLQJ RI theLr OLYeV�  ,t aLPV tR prRteFt peRpOe ZhR OaFN FapaFLt\ tR PaNe partLFXOar 
GeFLVLRQV� EXt aOVR tR Pa[LPLVe theLr aELOLt\ tR PaNe GeFLVLRQV� Rr partLFLpate LQ GeFLVLRQ�
PaNLQJ� aV Iar aV the\ are aEOe tR GR VR� 

1��� 7he )aPLO\ CRXrt LV aVVLJQeG thLV prRteFtLYe MXrLVGLFtLRQ EXt Lt LV a FreatXre RI VtatXte aQG LtV 
MXrLVGLFtLRQ LQ PatterV LQYROYLQJ PeQtaO FapaFLt\ LV OLPLteG LQ VFRpe E\ the OeJLVOatLRQ� 7here LV 
a rLJht RI appeaO aQG the aELOLt\ tR traQVIer )aPLO\ CRXrt prRFeeGLQJV tR the +LJh CRXrt LQ 
FertaLQ FLrFXPVtaQFeV��� 

1��1 7he +LJh CRXrt¶V LQhereQt parens patriae MXrLVGLFtLRQ LQ reOatLRQ tR YXOQeraEOe aGXOtV RperateV 
aV a VaIet\ Qet tR prRYLGe a rePeG\ Ee\RQG the VFRpe RI the VtatXtRr\ VFhePe��9  7hLV 

                                                
h\pRthetLFaO pRVVLELOLt\ he PLJht OeaYe� Re A and Others >199�@ 1� )51= ���� -XGJe ,QJOLV PaGe aQ 
RrGer aOORZLQJ IRr the MRLQt appRLQtPeQt RI the Fare FeQtre aQG a pareQt IRr eaFh RI ILYe ORQJ�terP 
LQVtLtXtLRQaOLVeG LQGLYLGXaOV ZLth LQteOOeFtXaO GLVaELOLt\�  

��   6ee IRr e[aPpOe� Wilson v Wilson >��1�@ 1=)/5 1��� Zhere a perVRQaO RrGer ZaV QeFeVVar\ tR PLtLJate 
perFeLYeG XQGXe LQIOXeQFe IRr aQ eOGerO\ PaQ ZLth partLaO LQFapaFLt\�  ,Q Hutt Valley District Health Board 
v MJP >��1�@ 1=)/5 ��� the CRXrt heOG that Lt haG MXrLVGLFtLRQ tR RrGer aQ eOGerO\ ZRPaQ ZLth GePeQtLa 
tR reVLGe LQ a Fare IaFLOLt\ GeVpLte her YehePeQt REMeFtLRQV�

��   ChaQJeV tR 3art 9 RI the 3335 $Ft are GLVFXVVeG EeORZ�  $Q (32$ LV a JraQt E\ a GRQRr ZheQ the\ are 
PeQtaOO\ FapaEOe tR aQRther perVRQ �the GRQee� ZhLFh aOORZV that perVRQ tR PaNe ZeOIare aQG�Rr 
prRpert\ GeFLVLRQV ZheQ the\ EeFRPe PeQtaOO\ LQFapaEOe Rr OaFN FapaFLt\ IRr GeFLVLRQ�PaNLQJ�  

��   7here are VtatXtRr\ OLPLtatLRQV RQ VXEVtLtXte GeFLVLRQ�PaNerV¶ pRZerV� 3rRteFtLRQ RI 3erVRQaO aQG 
3rRpert\ 5LJhtV $Ft 19��� VV 1� aQG 9�� 

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV ��a� aQG ��E�� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ����� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ��� )aPLO\ CRXrtV $Ft 19�� V 1�� 
�9   Carrington v Carrington ���1�� 1=+C ��9 .at] - at >1��@�  7he  parens patriae MXrLVGLFtLRQ LV e[preVVO\ 

FRQtePpOateG E\ V 11� RI the 3335 $Ft� 6eFtLRQ 1� -XGLFatXre $Ft 19�� appOLeV tR  ³3erVRQV aQG 

1� 
 

MXrLVGLFtLRQ LV rareO\ XVeG EXt haV VRPe appOLFatLRQ� Zhere� IRr e[aPpOe� there are OLPLtatLRQV 
RQ the pRZerV RI aQ appRLQteG ZeOIare JXarGLaQ��� Rr Zhere GLVpXteV arLVe aERXt eQG RI OLIe 
GeFLVLRQ�PaNLQJ IRr IXOO\ LQFapaFLtateG perVRQV��1 

1��� 7he 3335 $Ft FRQtePpOateV a tZR�VtaJe prRFeGXre LQ ZhLFh the CRXrt PXVt ILrVt GeterPLQe 
Zhether there LV MXrLVGLFtLRQ aQG theQ GeterPLQe the GeJree RI LQterYeQtLRQ� LI aQ\� that LV 
QeFeVVar\���   ,Q KR v MR, 0LOOer - heOG���  

7he TXeVtLRQ RI FapaFLt\ tR PaNe the GeFLVLRQ that LV the VXEMeFt RI aQ appOLFatLRQ �XQGer 
the $Ft� LV a threVhROG TXeVtLRQ aQG PXVt Ee FRQVLGereG LQ eYer\ FaVe� EeFaXVe MXrLVGLFtLRQ 
tR PaNe aQ RrGer « GepeQGV RQ Lt�  

1��� 7he $Ft prRYLGeV QR VLQJOe teVt IRr LQFapaFLt\� ZhLFh PaNeV Lt FRPpOe[ OeJLVOatLRQ tR IROORZ 
aQG appO\��� ,Q JeQeraO terPV� hRZeYer� the $Ft Va\V a perVRQ OaFNV FapaFLt\ LI the\ GR QRt 
XQGerVtaQG the QatXre Rr FaQQRt IRreVee the FRQVeTXeQFeV RI GeFLVLRQV� Rr are XQaEOe tR 
FRPPXQLFate theP���  $V the )aPLO\ CRXrt FaQ RQO\ LQterYeQe Zhere a perVRQ OaFNV FapaFLt\� 
thLV FRQFept RI FapaFLt\ aQG hRZ Lt LV aVVeVVeG aQG FRQVLGereG E\ the FRXrt LV FeQtraO tR the 
ZRrNLQJV RI the $Ft� 

1��� $OthRXJh RIteQ aVVXPeG tR Ee reOeYaQt� the IXrther prLQFLpOe RI the perVRQ¶V ³EeVt LQtereVtV´ LV 
QeLther a prLPar\ REMeFtLYe RI the 3335 $Ft QRr GeILQeG LQ Lt�   6XEVtLtXte GeFLVLRQ�PaNerV 
appRLQteG E\ a FRXrt RrGer Rr E\ aQ (32$ are FharJeG ZLth PaNLQJ GeFLVLRQV LQ the perVRQ¶V 
³EeVt LQtereVtV aQG ZeOIare´� EXt there LV QR FOear GLreFtLRQ IRr the FRXrt tR GR VR� 7he OeJLVOatLYe 
LQteQt LQ thLV area ZaV GLVFXVVeG LQ aQ earO\ GeFLVLRQ E\ a IXOO CRXrt ZhLFh ZarQeG aJaLQVt 
aGRptLQJ��� 

« a QarrRZ� OeJaOLVtLF apprRaFh tR the $Ft Zhere the ZeOIare aQG EeVt LQtereVtV RI the 
perVRQ the VXEMeFt RI the appOLFatLRQ are part RI a hLGGeQ rather thaQ VtateG REMeFtLYe�  

1��� 7he aEVeQFe RI a EeVt LQtereVtV VtaQGarG aQG OaFN RI FOarLt\ aV tR LtV VLJQLILFaQFe �a ³hLGGeQ 
REMeFtLYe´� haV OeG tR a FRQIXVeG XQGerVtaQGLQJ RI EeVt LQtereVt¶V rROe ZLthLQ the OeJLVOatLRQ 
aQG rLVNV FRQIOatLQJ PatterV RI EeVt LQtereVtV ZLth the OeJaO teVtV IRr FapaFLt\��� 

1��� 7he $Ft prRYLGeV a QXPEer RI VaIeJXarGV IRr the perVRQ ZhR LV VXEMeFt tR the $Ft �reIerreG tR 
aV the ³VXEMeFt perVRQ´�� LQFOXGLQJ eQVXrLQJ theLr rLJht tR Ee hearG aQG the appRLQtPeQt RI a 
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��    KR v MR >����@ � 1=/5 ��� at >��@� $OVR repRrteG aV X v Y (Mental Health: Sterilisation) >����@ �� 
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��   In the Matter of A >199�@ � 1=/5 ��� at ����
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pRpXOatLRQ� PaQ\ RI the PRre reFeQt FaVeV EeIRre the )aPLO\ CRXrt are FRQFerQeG ZLth ROGer 
aGXOtV ZhR OaFN FapaFLt\���   

1�1� $V a Patter RI VRFLaO pROLF\� a FRQVLVteQt thePe ePerJeV� the PRVt VLJQLILFaQt GeFLVLRQ IRr 
peRpOe ZhR OaFN FapaFLt\� \RXQJ Rr ROG� LV Zhere the\ are tR OLYe�  $OO Rther GeFLVLRQV� 
heaOthFare� ZeOIare� ILQaQFLaO aQG prRpert\ are LPpRrtaQt� EXt teQG tR Ee VeFRQGar\ tR theLr 
OLYLQJ arraQJePeQtV ± Zhether VXppRrteG LQ the FRPPXQLt\ Rr LQ PRre LQVtLtXtLRQaOLVeG PRGeOV 
RI Fare aQG VXppRrt� 

The PPPR Act – an overview 

1�1� 7he 3335 $Ft aQG LtV 5eJXOatLRQV prRYLGe the PeFhaQLVPV IRr the PaNLQJ aQG XVe RI aQ 
eQGXrLQJ pRZer RI attRrQe\ �(32$�� ZhLFh a perVRQ FaQ e[eFXte LQ aGYaQFe tR aXthRrLVe 
aQRther perVRQ tR PaNe GeFLVLRQV aERXt theLr Fare� ZeOIare Rr prRpert\ LI the\ Oater EeFRPe 
PeQtaOO\ LQFapaEOe RI PaNLQJ thRVe GeFLVLRQV���  ,t aXthRrLVeV the )aPLO\ CRXrt tR appRLQt 
VXEVtLtXte GeFLVLRQ�PaNerV� NQRZQ aV ZeOIare JXarGLaQV aQG prRpert\ PaQaJerV� aQG PaNe 
perVRQaO RrGerV that FaQ Ee taLORreG IRr VpeFLILF LQterYeQtLRQV� VXFh aV treatPeQt GeFLVLRQV� 
therapeXtLF VerYLFeV Rr OLYLQJ arraQJePeQtV��� 

1�19 7he prLPar\ REMeFtLYeV RI the 3335 $Ft are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG tR 
Pa[LPLVe a perVRQ¶V GeFLVLRQ�PaNLQJ FapaFLt\ Zhere pRVVLEOe���  $QRther prLQFLpOe that 
XQGerpLQV the $Ft LV the preVXPptLRQ RI FRPpeteQFe� a perVRQ PXVt Ee aVVXPeG tR haYe 
FapaFLt\ XQOeVV prRYeG RtherZLVe���  $ OLPLtatLRQ RQ aQ\ LQterYeQtLRQ E\ the FRXrt LV the 
prLQFLpOe that peRpOe are eQtLtOeG tR PaNe LPprXGeQt Rr XQZLVe GeFLVLRQV VR ORQJ aV the\ are 
FRQVLGereG tR haYe the FapaFLt\ tR GR VR���  $V VXFh� the $Ft haV JRRG ERQeV� Lt LV LQteQGeG 
tR Ee eQaEOLQJ aQG VXppRrtLYe RI peRpOe ZhR OaFN FapaFLt\� QRt XQQeFeVVarLO\ reVtrLFtLQJ Rr 
FRQtrROOLQJ RI theLr OLYeV�  ,t aLPV tR prRteFt peRpOe ZhR OaFN FapaFLt\ tR PaNe partLFXOar 
GeFLVLRQV� EXt aOVR tR Pa[LPLVe theLr aELOLt\ tR PaNe GeFLVLRQV� Rr partLFLpate LQ GeFLVLRQ�
PaNLQJ� aV Iar aV the\ are aEOe tR GR VR� 

1��� 7he )aPLO\ CRXrt LV aVVLJQeG thLV prRteFtLYe MXrLVGLFtLRQ EXt Lt LV a FreatXre RI VtatXte aQG LtV 
MXrLVGLFtLRQ LQ PatterV LQYROYLQJ PeQtaO FapaFLt\ LV OLPLteG LQ VFRpe E\ the OeJLVOatLRQ� 7here LV 
a rLJht RI appeaO aQG the aELOLt\ tR traQVIer )aPLO\ CRXrt prRFeeGLQJV tR the +LJh CRXrt LQ 
FertaLQ FLrFXPVtaQFeV��� 

1��1 7he +LJh CRXrt¶V LQhereQt parens patriae MXrLVGLFtLRQ LQ reOatLRQ tR YXOQeraEOe aGXOtV RperateV 
aV a VaIet\ Qet tR prRYLGe a rePeG\ Ee\RQG the VFRpe RI the VtatXtRr\ VFhePe��9  7hLV 

                                                
h\pRthetLFaO pRVVLELOLt\ he PLJht OeaYe� Re A and Others >199�@ 1� )51= ���� -XGJe ,QJOLV PaGe aQ 
RrGer aOORZLQJ IRr the MRLQt appRLQtPeQt RI the Fare FeQtre aQG a pareQt IRr eaFh RI ILYe ORQJ�terP 
LQVtLtXtLRQaOLVeG LQGLYLGXaOV ZLth LQteOOeFtXaO GLVaELOLt\�  

��   6ee IRr e[aPpOe� Wilson v Wilson >��1�@ 1=)/5 1��� Zhere a perVRQaO RrGer ZaV QeFeVVar\ tR PLtLJate 
perFeLYeG XQGXe LQIOXeQFe IRr aQ eOGerO\ PaQ ZLth partLaO LQFapaFLt\�  ,Q Hutt Valley District Health Board 
v MJP >��1�@ 1=)/5 ��� the CRXrt heOG that Lt haG MXrLVGLFtLRQ tR RrGer aQ eOGerO\ ZRPaQ ZLth GePeQtLa 
tR reVLGe LQ a Fare IaFLOLt\ GeVpLte her YehePeQt REMeFtLRQV�

��   ChaQJeV tR 3art 9 RI the 3335 $Ft are GLVFXVVeG EeORZ�  $Q (32$ LV a JraQt E\ a GRQRr ZheQ the\ are 
PeQtaOO\ FapaEOe tR aQRther perVRQ �the GRQee� ZhLFh aOORZV that perVRQ tR PaNe ZeOIare aQG�Rr 
prRpert\ GeFLVLRQV ZheQ the\ EeFRPe PeQtaOO\ LQFapaEOe Rr OaFN FapaFLt\ IRr GeFLVLRQ�PaNLQJ�  

��   7here are VtatXtRr\ OLPLtatLRQV RQ VXEVtLtXte GeFLVLRQ�PaNerV¶ pRZerV� 3rRteFtLRQ RI 3erVRQaO aQG 
3rRpert\ 5LJhtV $Ft 19��� VV 1� aQG 9�� 

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV ��a� aQG ��E�� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ����� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ��� )aPLO\ CRXrtV $Ft 19�� V 1�� 
�9   Carrington v Carrington ���1�� 1=+C ��9 .at] - at >1��@�  7he  parens patriae MXrLVGLFtLRQ LV e[preVVO\ 

FRQtePpOateG E\ V 11� RI the 3335 $Ft� 6eFtLRQ 1� -XGLFatXre $Ft 19�� appOLeV tR  ³3erVRQV aQG 
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MXrLVGLFtLRQ LV rareO\ XVeG EXt haV VRPe appOLFatLRQ� Zhere� IRr e[aPpOe� there are OLPLtatLRQV 
RQ the pRZerV RI aQ appRLQteG ZeOIare JXarGLaQ��� Rr Zhere GLVpXteV arLVe aERXt eQG RI OLIe 
GeFLVLRQ�PaNLQJ IRr IXOO\ LQFapaFLtateG perVRQV��1 

1��� 7he 3335 $Ft FRQtePpOateV a tZR�VtaJe prRFeGXre LQ ZhLFh the CRXrt PXVt ILrVt GeterPLQe 
Zhether there LV MXrLVGLFtLRQ aQG theQ GeterPLQe the GeJree RI LQterYeQtLRQ� LI aQ\� that LV 
QeFeVVar\���   ,Q KR v MR, 0LOOer - heOG���  

7he TXeVtLRQ RI FapaFLt\ tR PaNe the GeFLVLRQ that LV the VXEMeFt RI aQ appOLFatLRQ �XQGer 
the $Ft� LV a threVhROG TXeVtLRQ aQG PXVt Ee FRQVLGereG LQ eYer\ FaVe� EeFaXVe MXrLVGLFtLRQ 
tR PaNe aQ RrGer « GepeQGV RQ Lt�  

1��� 7he $Ft prRYLGeV QR VLQJOe teVt IRr LQFapaFLt\� ZhLFh PaNeV Lt FRPpOe[ OeJLVOatLRQ tR IROORZ 
aQG appO\��� ,Q JeQeraO terPV� hRZeYer� the $Ft Va\V a perVRQ OaFNV FapaFLt\ LI the\ GR QRt 
XQGerVtaQG the QatXre Rr FaQQRt IRreVee the FRQVeTXeQFeV RI GeFLVLRQV� Rr are XQaEOe tR 
FRPPXQLFate theP���  $V the )aPLO\ CRXrt FaQ RQO\ LQterYeQe Zhere a perVRQ OaFNV FapaFLt\� 
thLV FRQFept RI FapaFLt\ aQG hRZ Lt LV aVVeVVeG aQG FRQVLGereG E\ the FRXrt LV FeQtraO tR the 
ZRrNLQJV RI the $Ft� 

1��� $OthRXJh RIteQ aVVXPeG tR Ee reOeYaQt� the IXrther prLQFLpOe RI the perVRQ¶V ³EeVt LQtereVtV´ LV 
QeLther a prLPar\ REMeFtLYe RI the 3335 $Ft QRr GeILQeG LQ Lt�   6XEVtLtXte GeFLVLRQ�PaNerV 
appRLQteG E\ a FRXrt RrGer Rr E\ aQ (32$ are FharJeG ZLth PaNLQJ GeFLVLRQV LQ the perVRQ¶V 
³EeVt LQtereVtV aQG ZeOIare´� EXt there LV QR FOear GLreFtLRQ IRr the FRXrt tR GR VR� 7he OeJLVOatLYe 
LQteQt LQ thLV area ZaV GLVFXVVeG LQ aQ earO\ GeFLVLRQ E\ a IXOO CRXrt ZhLFh ZarQeG aJaLQVt 
aGRptLQJ��� 

« a QarrRZ� OeJaOLVtLF apprRaFh tR the $Ft Zhere the ZeOIare aQG EeVt LQtereVtV RI the 
perVRQ the VXEMeFt RI the appOLFatLRQ are part RI a hLGGeQ rather thaQ VtateG REMeFtLYe�  

1��� 7he aEVeQFe RI a EeVt LQtereVtV VtaQGarG aQG OaFN RI FOarLt\ aV tR LtV VLJQLILFaQFe �a ³hLGGeQ 
REMeFtLYe´� haV OeG tR a FRQIXVeG XQGerVtaQGLQJ RI EeVt LQtereVt¶V rROe ZLthLQ the OeJLVOatLRQ 
aQG rLVNV FRQIOatLQJ PatterV RI EeVt LQtereVtV ZLth the OeJaO teVtV IRr FapaFLt\��� 

1��� 7he $Ft prRYLGeV a QXPEer RI VaIeJXarGV IRr the perVRQ ZhR LV VXEMeFt tR the $Ft �reIerreG tR 
aV the ³VXEMeFt perVRQ´�� LQFOXGLQJ eQVXrLQJ theLr rLJht tR Ee hearG aQG the appRLQtPeQt RI a 

                                                
eVtateV RI PeQtaOO\ GLVRrGereG perVRQV aQG perVRQV RI XQVRXQG PLQG´�  6ee aOVR Dawson v Keesing 
>����@ �� )51= �9�� 

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1�� /LPLtatLRQ RQ the pRZerV RI ZeOIare 
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OaZ\er tR repreVeQt theP LQ FRXrt prRFeeGLQJV� ��  :here there LV a FRQIOLFt EetZeeQ the YLeZV 
RI the VXEMeFt perVRQ aQG RtherV¶ YLeZV aERXt theLr ZeOIare aQG EeVt LQtereVtV� the OaZ\er LV 
reTXLreG tR GLVFXVV the LVVXeV ZLth theP aV Iar aV pRVVLEOe� aQG attePpt tR reVROYe the FRQIOLFt 
ZLth that perVRQ� EXt aOVR reTXLreG tR pXt EeIRre the FRXrt aOO reOeYaQt LQIRrPatLRQ IrRP a ³EeVt 
LQtereVtV pRLQt RI YLeZ´��9  7he FRXrt FaQ PaNe aQ LQterLP perVRQaO RrGer XQGer XrJeQF\ ZLthRXt 
the perVRQ EeLQJ VerYeG EXt FaQ RQO\ GR VR aIter a OaZ\er IRr the VXEMeFt perVRQ LV appRLQteG 
aQG LV LQ a pRVLtLRQ tR Ee hearG��� 3eRpOe VXEMeFt tR perVRQaO RrGerV �LQFOXGLQJ the appRLQtPeQt 
RI a ZeOIare JXarGLaQ� haYe the rLJht RI reYLeZ RI the RrGer aQG�Rr GeFLVLRQV E\ the ZeOIare 
JXarGLaQ at aQ\ tLPe GXrLQJ the FXrreQF\ RI the RrGer� 2ther thaQ appRLQtLQJ the OaZ\er at the 
tLPe the RrGer LV PaGe� theVe VaIeJXarGV are QRt RIteQ XVeG��1 

1��� (QIRrFLQJ FRXrt RrGerV aJaLQVt thLrG partLeV tR prRteFt the perVRQ ZLth GLPLQLVheG FapaFLt\� 
ZhR Pa\ Ee YXOQeraEOe tR XQGXe LQIOXeQFe IrRP RtherV� LV a Ye[eG LVVXe���  7here haYe EeeQ 
FaVeV LQYROYLQJ LQFapaFLtateG perVRQV Zhere �XQVXFFeVVIXO� haEeaV FRrpXV arJXPeQtV haYe 
EeeQ FRQVLGereG� EaVeG RQ aOOeJatLRQV that a perVRQ VXEMeFt tR Fare aQG ZeOIare RrGerV haV 
EeeQ XQOaZIXOO\ GeprLYeG RI theLr OLEert\ E\ theLr appRLQteG ZeOIare JXarGLaQ���  7here are a 
QXPEer RI GeFLVLRQV Zhere the FRXrt haV FreatLYeO\ XVeG VXppOePeQtar\ RrGerV XQGer V1���� 
aV a PeaQV RI eQIRrFLQJ the PaLQ RrGer EXt the e[teQt tR ZhLFh thLV prRYLVLRQ FaQ Ee XVeG aV 
a PethRG RI eQIRrFePeQt LV XQFOear aQG XQVatLVIaFtRr\��� 

1��� 7he FRXrt haV OLPLteG aELOLt\ tR taNe FRQtePpt aFtLRQ aJaLQVt thLrG partLeV ZhR XQGXO\ LQIOXeQFe 
the VXEMeFt perVRQ aQG LQterIere ZLth FRXrt RrGerV GeVLJQeG tR Peet theLr QeeGV� ,Q JMG (by 
her Litigation Guardian AMB) v CCS Disability Action Inc��� -0* aQG her PRther LQterIereG 
ZLth the prRYLVLRQ RI GLVaELOLt\ VerYLFeV tR -C( aQG a teQaQF\ RrGer ZaV PaGe LQ the )aPLO\ 
CRXrt tR IaFLOLtate aFFeVV tR theVe VerYLFeV�  7he )aPLO\ CRXrt -XGJe e[preVVeG FRQFerQ that 
-C( ZaV EeLQJ PaQLpXOateG aQG FRQtrROOeG E\ hLV partQer -0* aQG her PRther� FRQtrar\ tR 
hLV rLJhtV XQGer the C53'���  $ repRrt IrRP the FRXrt�appRLQteG pV\FhRORJLVt  ³FRPpeOOLQJO\´ 
FRQILrPeG -C(¶V QeeG IRr VXppRrteG GeFLVLRQ�PaNLQJ IrRP ERth the GLVaELOLt\ VerYLFe aQG hLV 

                                                
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ���  $Q appOLFatLRQ tR the CRXrt aFtLYateV the 

appRLQtPeQt RI a OaZ\er tR repreVeQt the ³VXEMeFt perVRQ´ XQGer V �� aQG tR repRrt tR the CRXrt� aPRQJ 
Rther thLQJV� Zhether the PeGLFaO eYLGeQFe VXppRrtV the CRXrt haYLQJ MXrLVGLFtLRQ tR LQterYeQe�  

�9   0LQLVtr\ RI -XVtLFe ³*XLGeOLQeV IRr VXEMeFt perVRQ appRLQteG XQGer 3335 $Ft� 3rLQFLpaO )aPLO\ CRXrt 
-XGJe´ ��� 0arFh ��11� at ZZZ�MXVtLFe�JRYt�Q]�  :here there LV a FRQIOLFt EetZeeQ the ZLVheV RI the 
VXEMeFt perVRQ aQG Zhat PLJht Ee FRQVLGereG LQ a perVRQ¶V EeVt LQtereVtV the CRXrt Pa\ appRLQt a OaZ\er 
tR aVVLVt the CRXrt XQGer V ��$� 

��   Public Trust v MJD >��1�@ 1=)C ����� 
�1  3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV ����9�  7he Pa[LPXP terP RI perVRQaO RrGerV 

LV three aQG VRPetLPeV ILYe \earV� 
��   6ee IRr e[aPpOe� JMG (by her Litigation Guardian AMB) v CCS Disability Action Inc >��1�@ 1=)/5 ��9� 

0LOOer -� 
��   E v E, :eOOLQJtRQ +C� C,9����9���������� �� 1RYePEer ���9� 6LPRQ )raQFe -�  6ee aOVR JDEB & ors 

v JAB & RHB and MAB >��1�@ 1=)C ����� -XGJe 2¶'Z\er� IROORZLQJ aQ XQVXFFeVVIXO ZrLt RI haEeaV 
FRrpXV LQ the +LJh CRXrt� 

��   ([aPpOeV LQFOXGe� VettLQJ LQ pOaFe a prRFeGXre RQ QRtLFe tR a OaQGORrG tR PaNe the VXEMeFt perVRQ a 
part\ tR a teQaQF\ aJreePeQt VR that VXppRrt VerYLFeV FRXOG Ee prRYLGeG tR hLP� JMG v CCS Disability 
Action� aERYe Q ��� IaFLOLtatLQJ atteQGaQFe at a hRVpLtaO VR that the PeQtaO heaOth patLeQt ZhR OaFNeG 
FapaFLt\ tR FRQVeQt tR treatPeQt FRXOG reFeLYe FaQFer treatPeQt �CD v JMT >��1�@ 1=)C 1�1���� aQG 
traQVpRrtLQJ a perVRQ ZLth VeYere aOFRhRO GepeQGeQFe tR a reVLGeQtLaO IaFLOLt\ tR aYRLG ³aEVFRQGLQJ´ Loli 
v MWY )$0����9�������1���� 1� -aQ ��11 1=)C $XFNOaQG ��11� 

��   $ERYe Q ��� 
��   $ERYe Q �� at >�@� CRXQVeO tR aVVLVt ZaV appRLQteG E\ the +LJh CRXrt tR FRQVLGer LtV parens patriae 

MXrLVGLFtLRQ ZLth reJarG tR -0* ZhR OaFNeG FapaFLt\ tR OLtLJate� EXt ZaV QRt VXEMeFt tR aQ\ RrGerV XQGer 
the 3335 $Ft aQG ZhR ZaV FRQVLGereG YXOQeraEOe� 

1� 
 

pareQtV���   ,Q aQ XQVXFFeVVIXO appeaO tR the +LJh CRXrt� 5RQaOG <RXQJ - ZarQeG -0*¶V 
PRther� '+� RI the rLVN RI FRQtePpt aFtLRQ aQG that���  

  « RQO\ IRr VR ORQJ FaQ a CRXrt tROerate the IORXtLQJ RI LtV RrGerV� *LYeQ that -0* aGPLtteGO\ 
LV QRt aEOe tR pOa\ a IXOO part LQ the OLtLJatLRQ� aQG VR LV XQOLNeO\ tR Ee VaQFtLRQeG IRr EreaFh� 
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RZQ aGPLVVLRQ pRVVeVV the aELOLt\ tR LQIOXeQFe her GeFLVLRQV� , ILQG that '+ LV LQ that 
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The PPPR Act – law reform  

1��9 7he 3335 $Ft Pa\ Ee reJarGeG aV prRJreVVLYe OeJLVOatLRQ aQG LQ VRPe reVpeFtV aheaG RI LtV 
tLPe� ,t ZaV eQaFteG LQ 19��� the \ear RI the repRrt RI the CartZrLJht ,QTXLr\� aQG pre�GateV 
VLJQLILFaQt GeYeORpPeQtV RI the OaZ reOatLQJ tR patLeQtV¶ rLJhtV IROORZLQJ the CartZrLJht ,QTXLr\ 
aQG OeaGLQJ paVVaJe RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� aQG the +'C CRGe�   
'eVpLte theVe GeYeORpPeQtV� there haV EeeQ VXrprLVLQJO\ OLttOe atteQtLRQ Rr reYLeZ RI the 
RperatLRQ RI the 3335 $Ft Rr the prLQFLpOeV that XQGerpLQ Lt� 

1��� ,Q ���1� the /aZ CRPPLVVLRQ pXEOLVheG a repRrt IROORZLQJ a GLVFXVVLRQ paper eQtLtOeG� Misuse 
of Enduring Powers of Attorney��9  7he GLVFXVVLRQ paper ZaV trLJJereG E\ FRQFerQV e[preVVeG 
E\ $Je CRQFerQ aERXt the OaFN RI prRteFtLRQ aQG aGeTXate VaIeJXarGV IRr thRVe ZhRP the 
VtatXte ZaV GeVLJQeG tR aVVLVt� aQG E\ LQFreaVLQJ aZareQeVV RI eOGer aEXVe LQ the FRPPXQLt\�  
7he VXEVeTXeQt repRrt RI the /aZ CRPPLVVLRQ LGeQtLILeG prREOePV ZLth the Za\ LQ ZhLFh the 
LQLtLaO JraQtV RI eQGXrLQJ pRZerV RI attRrQe\ �(32$� Zere PaGe� VXFh aV the GRQRr IeeOLQJ 
XQGer GXreVV� IaLOXre tR e[pOaLQ the LPpOLFatLRQV RI the pRZerV JLYeQ tR the attRrQe\� Rr a GRQRr 
OaFNLQJ the FapaFLt\ tR XQGerVtaQG Zhat the\ Zere VLJQLQJ� 

1��1 3art 9 RI the 3335 $Ft ZaV VXEVeTXeQtO\ aPeQGeG E\ the 3335 $PeQGPeQt $Ft �����  3rLRr 
tR thLV aPeQGPeQt� the LVVXe RI a GRQRr¶V FapaFLt\ ZaV QRt aGGreVVeG LQ the OeJLVOatLRQ� RQe 
RI the PRVt VLJQLILFaQt FhaQJeV ZaV the LQtrRGXFtLRQ RI a preVXPptLRQ RI GRQRr FRPpeteQFe��� 

1��� ,Q the reVpRQVe tR a ��1� reTXeVt IRr ³IeeGEaFN´ RQ the ���� aPeQGPeQtV IrRP the 2IILFe IRr 
6eQLRr CLtL]eQV RI the 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� the 1eZ =eaOaQG /aZ 6RFLet\ repRrteG 
that theVe FhaQJeV haYe EeeQ prREOePatLF aQG GLIILFXOt tR LPpOePeQt� %Xt the /aZ 6RFLet\ 
reFRPPeQGeG that the FhaQJeV tR (32$V PaGe LQ ���� VhRXOG Ee FRQVLGereG LQ the FRQte[t 
RI a reYLeZ RI the 3335 $Ft aV a ZhROe��1 

1��� 7he /aZ 6RFLet\ aGYLVeG that the LQFreaVe LQ FRVt tR Peet the QeZ OeJaO reTXLrePeQtV haV 
haG the eIIeFt RI GLVVXaGLQJ VRPe FOLeQtV IrRP appRLQtLQJ attRrQe\V� the QeZ OeJaO threVhROG 
IRr GeterPLQLQJ Zhether a perVRQ OaFNV FapaFLt\ IRr the pXrpRVe RI aFtLYatLQJ aQ (32$ LV 
GLIIereQt IrRP the threVhROG IRr the appRLQtPeQt RI a ZeOIare JXarGLaQ E\ the FRXrt� aGGLQJ tR 
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OaZ\er tR repreVeQt theP LQ FRXrt prRFeeGLQJV� ��  :here there LV a FRQIOLFt EetZeeQ the YLeZV 
RI the VXEMeFt perVRQ aQG RtherV¶ YLeZV aERXt theLr ZeOIare aQG EeVt LQtereVtV� the OaZ\er LV 
reTXLreG tR GLVFXVV the LVVXeV ZLth theP aV Iar aV pRVVLEOe� aQG attePpt tR reVROYe the FRQIOLFt 
ZLth that perVRQ� EXt aOVR reTXLreG tR pXt EeIRre the FRXrt aOO reOeYaQt LQIRrPatLRQ IrRP a ³EeVt 
LQtereVtV pRLQt RI YLeZ´��9  7he FRXrt FaQ PaNe aQ LQterLP perVRQaO RrGer XQGer XrJeQF\ ZLthRXt 
the perVRQ EeLQJ VerYeG EXt FaQ RQO\ GR VR aIter a OaZ\er IRr the VXEMeFt perVRQ LV appRLQteG 
aQG LV LQ a pRVLtLRQ tR Ee hearG��� 3eRpOe VXEMeFt tR perVRQaO RrGerV �LQFOXGLQJ the appRLQtPeQt 
RI a ZeOIare JXarGLaQ� haYe the rLJht RI reYLeZ RI the RrGer aQG�Rr GeFLVLRQV E\ the ZeOIare 
JXarGLaQ at aQ\ tLPe GXrLQJ the FXrreQF\ RI the RrGer� 2ther thaQ appRLQtLQJ the OaZ\er at the 
tLPe the RrGer LV PaGe� theVe VaIeJXarGV are QRt RIteQ XVeG��1 

1��� (QIRrFLQJ FRXrt RrGerV aJaLQVt thLrG partLeV tR prRteFt the perVRQ ZLth GLPLQLVheG FapaFLt\� 
ZhR Pa\ Ee YXOQeraEOe tR XQGXe LQIOXeQFe IrRP RtherV� LV a Ye[eG LVVXe���  7here haYe EeeQ 
FaVeV LQYROYLQJ LQFapaFLtateG perVRQV Zhere �XQVXFFeVVIXO� haEeaV FRrpXV arJXPeQtV haYe 
EeeQ FRQVLGereG� EaVeG RQ aOOeJatLRQV that a perVRQ VXEMeFt tR Fare aQG ZeOIare RrGerV haV 
EeeQ XQOaZIXOO\ GeprLYeG RI theLr OLEert\ E\ theLr appRLQteG ZeOIare JXarGLaQ���  7here are a 
QXPEer RI GeFLVLRQV Zhere the FRXrt haV FreatLYeO\ XVeG VXppOePeQtar\ RrGerV XQGer V1���� 
aV a PeaQV RI eQIRrFLQJ the PaLQ RrGer EXt the e[teQt tR ZhLFh thLV prRYLVLRQ FaQ Ee XVeG aV 
a PethRG RI eQIRrFePeQt LV XQFOear aQG XQVatLVIaFtRr\��� 

1��� 7he FRXrt haV OLPLteG aELOLt\ tR taNe FRQtePpt aFtLRQ aJaLQVt thLrG partLeV ZhR XQGXO\ LQIOXeQFe 
the VXEMeFt perVRQ aQG LQterIere ZLth FRXrt RrGerV GeVLJQeG tR Peet theLr QeeGV� ,Q JMG (by 
her Litigation Guardian AMB) v CCS Disability Action Inc��� -0* aQG her PRther LQterIereG 
ZLth the prRYLVLRQ RI GLVaELOLt\ VerYLFeV tR -C( aQG a teQaQF\ RrGer ZaV PaGe LQ the )aPLO\ 
CRXrt tR IaFLOLtate aFFeVV tR theVe VerYLFeV�  7he )aPLO\ CRXrt -XGJe e[preVVeG FRQFerQ that 
-C( ZaV EeLQJ PaQLpXOateG aQG FRQtrROOeG E\ hLV partQer -0* aQG her PRther� FRQtrar\ tR 
hLV rLJhtV XQGer the C53'���  $ repRrt IrRP the FRXrt�appRLQteG pV\FhRORJLVt  ³FRPpeOOLQJO\´ 
FRQILrPeG -C(¶V QeeG IRr VXppRrteG GeFLVLRQ�PaNLQJ IrRP ERth the GLVaELOLt\ VerYLFe aQG hLV 

                                                
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ���  $Q appOLFatLRQ tR the CRXrt aFtLYateV the 

appRLQtPeQt RI a OaZ\er tR repreVeQt the ³VXEMeFt perVRQ´ XQGer V �� aQG tR repRrt tR the CRXrt� aPRQJ 
Rther thLQJV� Zhether the PeGLFaO eYLGeQFe VXppRrtV the CRXrt haYLQJ MXrLVGLFtLRQ tR LQterYeQe�  

�9   0LQLVtr\ RI -XVtLFe ³*XLGeOLQeV IRr VXEMeFt perVRQ appRLQteG XQGer 3335 $Ft� 3rLQFLpaO )aPLO\ CRXrt 
-XGJe´ ��� 0arFh ��11� at ZZZ�MXVtLFe�JRYt�Q]�  :here there LV a FRQIOLFt EetZeeQ the ZLVheV RI the 
VXEMeFt perVRQ aQG Zhat PLJht Ee FRQVLGereG LQ a perVRQ¶V EeVt LQtereVtV the CRXrt Pa\ appRLQt a OaZ\er 
tR aVVLVt the CRXrt XQGer V ��$� 

��   Public Trust v MJD >��1�@ 1=)C ����� 
�1  3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV ����9�  7he Pa[LPXP terP RI perVRQaO RrGerV 

LV three aQG VRPetLPeV ILYe \earV� 
��   6ee IRr e[aPpOe� JMG (by her Litigation Guardian AMB) v CCS Disability Action Inc >��1�@ 1=)/5 ��9� 

0LOOer -� 
��   E v E, :eOOLQJtRQ +C� C,9����9���������� �� 1RYePEer ���9� 6LPRQ )raQFe -�  6ee aOVR JDEB & ors 

v JAB & RHB and MAB >��1�@ 1=)C ����� -XGJe 2¶'Z\er� IROORZLQJ aQ XQVXFFeVVIXO ZrLt RI haEeaV 
FRrpXV LQ the +LJh CRXrt� 

��   ([aPpOeV LQFOXGe� VettLQJ LQ pOaFe a prRFeGXre RQ QRtLFe tR a OaQGORrG tR PaNe the VXEMeFt perVRQ a 
part\ tR a teQaQF\ aJreePeQt VR that VXppRrt VerYLFeV FRXOG Ee prRYLGeG tR hLP� JMG v CCS Disability 
Action� aERYe Q ��� IaFLOLtatLQJ atteQGaQFe at a hRVpLtaO VR that the PeQtaO heaOth patLeQt ZhR OaFNeG 
FapaFLt\ tR FRQVeQt tR treatPeQt FRXOG reFeLYe FaQFer treatPeQt �CD v JMT >��1�@ 1=)C 1�1���� aQG 
traQVpRrtLQJ a perVRQ ZLth VeYere aOFRhRO GepeQGeQFe tR a reVLGeQtLaO IaFLOLt\ tR aYRLG ³aEVFRQGLQJ´ Loli 
v MWY )$0����9�������1���� 1� -aQ ��11 1=)C $XFNOaQG ��11� 

��   $ERYe Q ��� 
��   $ERYe Q �� at >�@� CRXQVeO tR aVVLVt ZaV appRLQteG E\ the +LJh CRXrt tR FRQVLGer LtV parens patriae 

MXrLVGLFtLRQ ZLth reJarG tR -0* ZhR OaFNeG FapaFLt\ tR OLtLJate� EXt ZaV QRt VXEMeFt tR aQ\ RrGerV XQGer 
the 3335 $Ft aQG ZhR ZaV FRQVLGereG YXOQeraEOe� 

1� 
 

pareQtV���   ,Q aQ XQVXFFeVVIXO appeaO tR the +LJh CRXrt� 5RQaOG <RXQJ - ZarQeG -0*¶V 
PRther� '+� RI the rLVN RI FRQtePpt aFtLRQ aQG that���  

  « RQO\ IRr VR ORQJ FaQ a CRXrt tROerate the IORXtLQJ RI LtV RrGerV� *LYeQ that -0* aGPLtteGO\ 
LV QRt aEOe tR pOa\ a IXOO part LQ the OLtLJatLRQ� aQG VR LV XQOLNeO\ tR Ee VaQFtLRQeG IRr EreaFh� 
atteQtLRQ PXVt tXrQ IRr eQIRrFePeQt pXrpRVeV tR thRVe ZhR aFt RQ her EehaOI aQG E\ theLr 
RZQ aGPLVVLRQ pRVVeVV the aELOLt\ tR LQIOXeQFe her GeFLVLRQV� , ILQG that '+ LV LQ that 
pRVLtLRQ� 

 

The PPPR Act – law reform  

1��9 7he 3335 $Ft Pa\ Ee reJarGeG aV prRJreVVLYe OeJLVOatLRQ aQG LQ VRPe reVpeFtV aheaG RI LtV 
tLPe� ,t ZaV eQaFteG LQ 19��� the \ear RI the repRrt RI the CartZrLJht ,QTXLr\� aQG pre�GateV 
VLJQLILFaQt GeYeORpPeQtV RI the OaZ reOatLQJ tR patLeQtV¶ rLJhtV IROORZLQJ the CartZrLJht ,QTXLr\ 
aQG OeaGLQJ paVVaJe RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� aQG the +'C CRGe�   
'eVpLte theVe GeYeORpPeQtV� there haV EeeQ VXrprLVLQJO\ OLttOe atteQtLRQ Rr reYLeZ RI the 
RperatLRQ RI the 3335 $Ft Rr the prLQFLpOeV that XQGerpLQ Lt� 

1��� ,Q ���1� the /aZ CRPPLVVLRQ pXEOLVheG a repRrt IROORZLQJ a GLVFXVVLRQ paper eQtLtOeG� Misuse 
of Enduring Powers of Attorney��9  7he GLVFXVVLRQ paper ZaV trLJJereG E\ FRQFerQV e[preVVeG 
E\ $Je CRQFerQ aERXt the OaFN RI prRteFtLRQ aQG aGeTXate VaIeJXarGV IRr thRVe ZhRP the 
VtatXte ZaV GeVLJQeG tR aVVLVt� aQG E\ LQFreaVLQJ aZareQeVV RI eOGer aEXVe LQ the FRPPXQLt\�  
7he VXEVeTXeQt repRrt RI the /aZ CRPPLVVLRQ LGeQtLILeG prREOePV ZLth the Za\ LQ ZhLFh the 
LQLtLaO JraQtV RI eQGXrLQJ pRZerV RI attRrQe\ �(32$� Zere PaGe� VXFh aV the GRQRr IeeOLQJ 
XQGer GXreVV� IaLOXre tR e[pOaLQ the LPpOLFatLRQV RI the pRZerV JLYeQ tR the attRrQe\� Rr a GRQRr 
OaFNLQJ the FapaFLt\ tR XQGerVtaQG Zhat the\ Zere VLJQLQJ� 

1��1 3art 9 RI the 3335 $Ft ZaV VXEVeTXeQtO\ aPeQGeG E\ the 3335 $PeQGPeQt $Ft �����  3rLRr 
tR thLV aPeQGPeQt� the LVVXe RI a GRQRr¶V FapaFLt\ ZaV QRt aGGreVVeG LQ the OeJLVOatLRQ� RQe 
RI the PRVt VLJQLILFaQt FhaQJeV ZaV the LQtrRGXFtLRQ RI a preVXPptLRQ RI GRQRr FRPpeteQFe��� 

1��� ,Q the reVpRQVe tR a ��1� reTXeVt IRr ³IeeGEaFN´ RQ the ���� aPeQGPeQtV IrRP the 2IILFe IRr 
6eQLRr CLtL]eQV RI the 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� the 1eZ =eaOaQG /aZ 6RFLet\ repRrteG 
that theVe FhaQJeV haYe EeeQ prREOePatLF aQG GLIILFXOt tR LPpOePeQt� %Xt the /aZ 6RFLet\ 
reFRPPeQGeG that the FhaQJeV tR (32$V PaGe LQ ���� VhRXOG Ee FRQVLGereG LQ the FRQte[t 
RI a reYLeZ RI the 3335 $Ft aV a ZhROe��1 

1��� 7he /aZ 6RFLet\ aGYLVeG that the LQFreaVe LQ FRVt tR Peet the QeZ OeJaO reTXLrePeQtV haV 
haG the eIIeFt RI GLVVXaGLQJ VRPe FOLeQtV IrRP appRLQtLQJ attRrQe\V� the QeZ OeJaO threVhROG 
IRr GeterPLQLQJ Zhether a perVRQ OaFNV FapaFLt\ IRr the pXrpRVe RI aFtLYatLQJ aQ (32$ LV 
GLIIereQt IrRP the threVhROG IRr the appRLQtPeQt RI a ZeOIare JXarGLaQ E\ the FRXrt� aGGLQJ tR 
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3rRteFtLRQ 2rGerV´ �199�� 1=/- ��� aQG GLVFXVVLRQ RQ the 3art 9 $PeQGPeQtV LQ 6 %eOO Protection of 
Personal and Property Rights Act & Analysis �7hRPVRQ 5eXterV� $XFNOaQG� ��1�� at ���  
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the FRPpOe[Lt\ RI XVLQJ the $Ft� the GLIIereQt prRFeVVeV Freate FRQIXVLRQ IRr peRpOe XVLQJ theP 
aQG FRPpOe[LtLeV IRr heaOth prRIeVVLRQaOV PaNLQJ FapaFLt\ aVVeVVPeQtV� aQG there LV QR 
LQGepeQGeQt RYerVLJht RI the PeGLFaO FertLILFatLRQ prRFeVV reTXLreG tR FertLI\ a GRQRr¶V PeQtaO 
LQFapaFLt\ ZheQ the pRZer LV aFtLYateG� VXFh aV aQ appRLQteG OaZ\er tR repreVeQt a perVRQ 
Zhere FRXrt RrGerV are prRpRVeG��� 

1��� 7he /aZ 6RFLet\ aOVR hLJhOLJhteG the OaFN RI JXLGaQFe IRr heaOth praFtLtLRQerV FRQFerQLQJ 
(32$V�  $ VLPLOar Jap e[LVtV reJarGLQJ FRXrt prRFeeGLQJV XQGer the $Ft� partLFXOarO\ aERXt 
Zhat the FRXrtV reTXLre RI PeGLFaO� pV\FhLatrLF aQG pV\FhRORJLFaO repRrtV IrRP FOLQLFLaQV aQG 
heaOthFare prRYLGerV� tR eQVXre there are FRQVLVteQt prRFeGXreV IRr FapaFLt\ aVVeVVPeQt aQG 
a FRPPRQ apprRaFh tR the eVVeQtLaO TXeVtLRQ RI Zhether the FRXrt haV MXrLVGLFtLRQ�   

1��� ,Q -XQe ��1�� the 0LQLVter IRr 6eQLRr CLtL]eQV repRrteG tR 3arOLaPeQt RQ a reYLeZ RI the 
eIIeFtLYeQeVV RI the ���� aPeQGPeQtV��� 7hat repRrt reFRPPeQGeG aQ LQIRrPatLRQ FaPpaLJQ 
tR LPprRYe OeJaO aQG heaOth prRIeVVLRQaOV¶ NQRZOeGJe aERXt theLr reVpRQVLELOLtLeV aQG VRXrFeV 
RI LQIRrPatLRQ aQG VXppRrt� EXt reMeFteG the /aZ 6RFLet\¶V VXEPLVVLRQ IRr a QatLRQaO reJLVter 
RI (32$V� 

1��� ,Q ��1�� aQ aPeQGPeQt tR the 3335 $Ft ZaV LQtrRGXFeG tR PaNe PLQRr aQG teFhQLFaO FhaQJeV 
tR the (32$ prRYLVLRQV aQG the ZLtQeVVLQJ reTXLrePeQtV��� 7he ��1� aPeQGPeQtV reIOeFt the 
RQJRLQJ FRQFerQ e[preVVeG E\ the 1eZ =eaOaQG /aZ 6RFLet\ that the ZLtQeVVLQJ 
reTXLrePeQtV LQ the ���� aPeQGPeQtV PRre thaQ GRXEOeG the OeJaO FRVtV RI PaNLQJ (32$V 
aQG reVXOteG LQ IeZer (32$V EeLQJ PaGe��� 7heVe FhaQJeV ZLOO prRYLGe QeLther V\VteP�ZLGe 
PeFhaQLVPV tR prRteFt thRVe YXOQeraEOe tR aEXVe thrRXJh LQFapaFLt\� QRr taNe aFFRXQt RI 1eZ 
=eaOaQG¶V hXPaQ rLJhtV REOLJatLRQV XQGer LQterQatLRQaO treatLeV��� 

Family Court statistics 

1��� 7here LV QR FRPpreheQVLYe Gata pXEOLVheG RQ )aPLO\ CRXrt prRFeeGLQJV FRQFerQLQJ the 
3335 $Ft�  7he 0LQLVtr\ RI -XVtLFe pXEOLVheG a JeQeraO reYLeZ RI the )aPLO\ CRXrt LQ ���9�  
7hLV VhRZeG a JeQeraOO\ XpZarG treQG LQ QXPEerV RI appOLFatLRQV IRr ZeOIare JXarGLaQV aQG 
prRpert\ PaQaJePeQt RrGerV aQG a reOatLYeO\ VtaEOe QXPEer RI appOLFatLRQV IRr perVRQaO 
RrGerV�  ,Q ��11 the )aPLO\ CRXrt 3XEOLF CRQVXOtatLRQ 3aper ORRNeG at the tRtaO QXPEer RI 
3335 appOLFatLRQV EetZeeQ ���� aQG ��1��  :hLOe there ZaV VRPe IOXFtXatLRQ� RQ aYeraJe 
there Zere apprR[LPateO\ ���� appOLFatLRQV aQQXaOO\���  'XrLQJ the ����о���� perLRG� �� 

                                                
��   ,ELG� 
��   7he repRrt ZaV reTXLreG E\ V 1��$$% RI the 3335 $Ft 19��� Report of the Minister for Senior Citizens 

on the Review of the Amendments to the Protection of Personal and Property Rights Act 1988 made by 
the Protection of Personal and Property Rights Amendment Act 2007� 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� 
-XQe ��1�� 

��   6tatXteV $PeQGPeQt %LOO ��1�� 3art �1� LQtrRGXFeG LQtR 3arOLaPeQt LQ 1RYePEer ��1�� 
��   6XEPLVVLRQ E\ the 1eZ =eaOaQG /aZ 6RFLet\ RQ the 6tatXteV $PeQGPeQt %LOO� 3art �1 ��9��1���1��� 

http���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe������9�����6tatXteV�$PeQGPeQt�%LOO��3art��1��9�
1�1��pGI at >���@�  7he /aZ 6RFLet\ VXEPLtteG that the eIIeFt RI the ���� FhaQJeV tR the 3335 $Ft ZaV 
³aQ LQFreaVLQJ QXPEer RI peRpOe ZhR� IRr reaVRQV RI FRVt� haYe QRt PaGe theLr RZQ GeFLVLRQ aERXt ZhR 
VhRXOG Ee theLr VXEVtLtXteG GeFLVLRQ�PaNer LI the\ ORVe theLr PeQtaO FapaFLt\´� 

��   6ee Chapter � 6XppRrteG 'eFLVLRQ�PaNLQJ� aQG the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'�� 

��   0LQLVtr\ RI -XVtLFe Reviewing the Family Court: a public consultation paper �0LQLVtr\ RI -XVtLFe� 
:eOOLQJtRQ� ��11� at �1� 
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perFeQt RI FaVeV LQYROYeG peRpOe RYer the aJe RI ��� VhRZLQJ the ZeLJhtLQJ RI prRFeeGLQJV 
tRZarG ROGer peRpOe� aV thLV JrRXp RQO\ repreVeQtV 1� perFeQt RI the JeQeraO pRpXOatLRQ��� 

1��� $ppeQGL[ $ LV a reYLeZ RI repRrteG )aPLO\ CRXrt FaVeV XQGer the 3335 $Ft IrRP 19��� aQG 
XQrepRrteG FaVeV IrRP ��1� tR ��1�� Zhere the GeFLVLRQ e[preVVO\ reIerV tR the VXEMeFt 
perVRQ¶V FapaFLt\ LQ aVFertaLQLQJ Zhether the FRXrt haG MXrLVGLFtLRQ �that LV� that the perVRQ 
OaFNV FapaFLt\ aQG there LV a EaVLV IRr the FRXrt tR LQterYeQe���9 7he reYLeZ LV QRt a 
FRPpreheQVLYe eYaOXatLRQ RI the 3335 $Ft EXt a VQapVhRt RI hRZ GeFLVLRQV RQ MXrLVGLFtLRQ 
are PaGe��� 1Rr GR theVe MXGJPeQtV teOO the IXOO� Rr eYeQ partLaO� VtRr\ EehLQG the PaQ\ 
appOLFatLRQV EeIRre the FRXrt that Pa\ haYe EeeQ reVROYeG ± QRt E\ Za\ RI MXGLFLaO hearLQJ 
aQG IRrPaO GeFLVLRQ ± EXt eLther ³RQ the paperV´� E\ Za\ RI XQrepRrteG LQterLP GeFLVLRQ� FRXrt 
PLQXteV� Rr MXGLFLaO Rr VettOePeQt FRQIereQFeV��1  

1��9 7here haYe EeeQ IeZ FaVeV Zhere a perVRQ¶V FapaFLt\ �aQG the MXrLVGLFtLRQ RI the FRXrt� haYe 
EeeQ FRQteVteG E\ Za\ RI a GeIeQGeG hearLQJ aQG eYeQ IeZer Zhere the perVRQ haV JLYeQ 
VZRrQ Rr RraO eYLGeQFe� :heQ MXGJeV are FRQFerQeG that there LV LQVXIILFLeQt eYLGeQFe tR 
GeterPLQe MXrLVGLFtLRQ� the\ VRPetLPeV RrGer IXrther PeGLFaO repRrtV� aQG the RXtFRPe RI 
theVe FaVeV LV RIteQ QRt NQRZQ�  7he reYLeZ LGeQtLILeG �1 FaVeV ���� RI the tRtaO� Zhere the 
VXEMeFt perVRQ partLFLpateG LQ a GeIeQGeG hearLQJ� aQG aQRther tZR FaVeV Zhere the GeFLVLRQ 
reFRrGV that the MXGJe taONeG tR the perVRQ RQ aQ XQVZRrQ EaVLV�   2I theVe� there Zere 19 
FaVeV Zhere the perVRQ JaYe eYLGeQFe FRQteVtLQJ LQFapaFLt\���  7he reTXLrePeQt that the 
perVRQ VXEMeFt tR aQ appOLFatLRQ VhRXOG Ee preVeQt� XQOeVV IRrPaOO\ e[FXVeG XQGer V��� GReV 
QRt appear tR Ee rLJRrRXVO\ IROORZeG� 

                                                
��   0LQLVtr\ RI -XVtLFe Family Court Statistics in New Zealand in 2006 and 2007 �0LQLVtr\ RI -XVtLFe� 

:eOOLQJtRQ� ���9� at ��� 
�9    8QrepRrteG )aPLO\ CRXrt MXGJPeQtV Zere aFFeVVeG IrRP the 0LQLVtr\ RI -XVtLFe EXt PaQ\ RI theVe 

MXGJPeQtV are QRt RQ aQ\ eOeFtrRQLF GataEaVe�  :hLOe the prRFeVV IRr GeFLGLQJ ZhLFh MXGJPeQtV ZLOO Ee 
pXEOLVheG aLPV tR EeFRPe PRre traQVpareQt� there LV QR ³harG Gata´ that FaQ Ee VtatLVtLFaOO\ YaOLGateG� 
)XrtherPRre� eYeQ Zhere FapaFLt\ Pa\ haYe EeeQ FRQteVteG� the FaVe Pa\ haYe EeeQ reVROYeG thrRXJh 
the FRXrt�appRLQteG OaZ\er¶V LQYROYePeQt Rr IRr reaVRQV XQNQRZQ�  

��    7he reYLeZ ZaV OLPLteG E\ the VPaOO VaPpOe VL]e aQG Zhat LQIRrPatLRQ FaQ Ee aVFertaLQeG IrRP the 
FRPELQeG repRrteG ��1� aQG XQrepRrteG �9�� FaVeV� 

�1    (YeQ Zhere FapaFLt\ Pa\ haYe EeeQ FRQteVteG� the FaVe Pa\ haYe EeeQ reVROYeG thrRXJh the 
LQYROYePeQt RI the FRXrt�appRLQteG OaZ\er�  

��    7here are IeZ repRrtV RI MXGJeV YLVLtLQJ the perVRQ LQ theLr Fare VettLQJ Rr RQ a hRVpLtaO ZarG� aQ apprRaFh 
XVeG IRr reYLeZV aQG hearLQJV XQGer the 0+�C$7� $Ft�  ,t LV FRPPRQ aQG apprRprLate IRr MXGJeV tR 
eQJaJe LQ LQIRrPaO GLVFXVVLRQ ZLth the VXEMeFt perVRQ aQG tR eQFRXraJe theP tR partLFLpate� Zhere 
pRVVLEOe� 
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the FRPpOe[Lt\ RI XVLQJ the $Ft� the GLIIereQt prRFeVVeV Freate FRQIXVLRQ IRr peRpOe XVLQJ theP 
aQG FRPpOe[LtLeV IRr heaOth prRIeVVLRQaOV PaNLQJ FapaFLt\ aVVeVVPeQtV� aQG there LV QR 
LQGepeQGeQt RYerVLJht RI the PeGLFaO FertLILFatLRQ prRFeVV reTXLreG tR FertLI\ a GRQRr¶V PeQtaO 
LQFapaFLt\ ZheQ the pRZer LV aFtLYateG� VXFh aV aQ appRLQteG OaZ\er tR repreVeQt a perVRQ 
Zhere FRXrt RrGerV are prRpRVeG��� 

1��� 7he /aZ 6RFLet\ aOVR hLJhOLJhteG the OaFN RI JXLGaQFe IRr heaOth praFtLtLRQerV FRQFerQLQJ 
(32$V�  $ VLPLOar Jap e[LVtV reJarGLQJ FRXrt prRFeeGLQJV XQGer the $Ft� partLFXOarO\ aERXt 
Zhat the FRXrtV reTXLre RI PeGLFaO� pV\FhLatrLF aQG pV\FhRORJLFaO repRrtV IrRP FOLQLFLaQV aQG 
heaOthFare prRYLGerV� tR eQVXre there are FRQVLVteQt prRFeGXreV IRr FapaFLt\ aVVeVVPeQt aQG 
a FRPPRQ apprRaFh tR the eVVeQtLaO TXeVtLRQ RI Zhether the FRXrt haV MXrLVGLFtLRQ�   

1��� ,Q -XQe ��1�� the 0LQLVter IRr 6eQLRr CLtL]eQV repRrteG tR 3arOLaPeQt RQ a reYLeZ RI the 
eIIeFtLYeQeVV RI the ���� aPeQGPeQtV��� 7hat repRrt reFRPPeQGeG aQ LQIRrPatLRQ FaPpaLJQ 
tR LPprRYe OeJaO aQG heaOth prRIeVVLRQaOV¶ NQRZOeGJe aERXt theLr reVpRQVLELOLtLeV aQG VRXrFeV 
RI LQIRrPatLRQ aQG VXppRrt� EXt reMeFteG the /aZ 6RFLet\¶V VXEPLVVLRQ IRr a QatLRQaO reJLVter 
RI (32$V� 

1��� ,Q ��1�� aQ aPeQGPeQt tR the 3335 $Ft ZaV LQtrRGXFeG tR PaNe PLQRr aQG teFhQLFaO FhaQJeV 
tR the (32$ prRYLVLRQV aQG the ZLtQeVVLQJ reTXLrePeQtV��� 7he ��1� aPeQGPeQtV reIOeFt the 
RQJRLQJ FRQFerQ e[preVVeG E\ the 1eZ =eaOaQG /aZ 6RFLet\ that the ZLtQeVVLQJ 
reTXLrePeQtV LQ the ���� aPeQGPeQtV PRre thaQ GRXEOeG the OeJaO FRVtV RI PaNLQJ (32$V 
aQG reVXOteG LQ IeZer (32$V EeLQJ PaGe��� 7heVe FhaQJeV ZLOO prRYLGe QeLther V\VteP�ZLGe 
PeFhaQLVPV tR prRteFt thRVe YXOQeraEOe tR aEXVe thrRXJh LQFapaFLt\� QRr taNe aFFRXQt RI 1eZ 
=eaOaQG¶V hXPaQ rLJhtV REOLJatLRQV XQGer LQterQatLRQaO treatLeV��� 

Family Court statistics 

1��� 7here LV QR FRPpreheQVLYe Gata pXEOLVheG RQ )aPLO\ CRXrt prRFeeGLQJV FRQFerQLQJ the 
3335 $Ft�  7he 0LQLVtr\ RI -XVtLFe pXEOLVheG a JeQeraO reYLeZ RI the )aPLO\ CRXrt LQ ���9�  
7hLV VhRZeG a JeQeraOO\ XpZarG treQG LQ QXPEerV RI appOLFatLRQV IRr ZeOIare JXarGLaQV aQG 
prRpert\ PaQaJePeQt RrGerV aQG a reOatLYeO\ VtaEOe QXPEer RI appOLFatLRQV IRr perVRQaO 
RrGerV�  ,Q ��11 the )aPLO\ CRXrt 3XEOLF CRQVXOtatLRQ 3aper ORRNeG at the tRtaO QXPEer RI 
3335 appOLFatLRQV EetZeeQ ���� aQG ��1��  :hLOe there ZaV VRPe IOXFtXatLRQ� RQ aYeraJe 
there Zere apprR[LPateO\ ���� appOLFatLRQV aQQXaOO\���  'XrLQJ the ����о���� perLRG� �� 

                                                
��   ,ELG� 
��   7he repRrt ZaV reTXLreG E\ V 1��$$% RI the 3335 $Ft 19��� Report of the Minister for Senior Citizens 

on the Review of the Amendments to the Protection of Personal and Property Rights Act 1988 made by 
the Protection of Personal and Property Rights Amendment Act 2007� 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� 
-XQe ��1�� 

��   6tatXteV $PeQGPeQt %LOO ��1�� 3art �1� LQtrRGXFeG LQtR 3arOLaPeQt LQ 1RYePEer ��1�� 
��   6XEPLVVLRQ E\ the 1eZ =eaOaQG /aZ 6RFLet\ RQ the 6tatXteV $PeQGPeQt %LOO� 3art �1 ��9��1���1��� 

http���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe������9�����6tatXteV�$PeQGPeQt�%LOO��3art��1��9�
1�1��pGI at >���@�  7he /aZ 6RFLet\ VXEPLtteG that the eIIeFt RI the ���� FhaQJeV tR the 3335 $Ft ZaV 
³aQ LQFreaVLQJ QXPEer RI peRpOe ZhR� IRr reaVRQV RI FRVt� haYe QRt PaGe theLr RZQ GeFLVLRQ aERXt ZhR 
VhRXOG Ee theLr VXEVtLtXteG GeFLVLRQ�PaNer LI the\ ORVe theLr PeQtaO FapaFLt\´� 

��   6ee Chapter � 6XppRrteG 'eFLVLRQ�PaNLQJ� aQG the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'�� 

��   0LQLVtr\ RI -XVtLFe Reviewing the Family Court: a public consultation paper �0LQLVtr\ RI -XVtLFe� 
:eOOLQJtRQ� ��11� at �1� 
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perFeQt RI FaVeV LQYROYeG peRpOe RYer the aJe RI ��� VhRZLQJ the ZeLJhtLQJ RI prRFeeGLQJV 
tRZarG ROGer peRpOe� aV thLV JrRXp RQO\ repreVeQtV 1� perFeQt RI the JeQeraO pRpXOatLRQ��� 

1��� $ppeQGL[ $ LV a reYLeZ RI repRrteG )aPLO\ CRXrt FaVeV XQGer the 3335 $Ft IrRP 19��� aQG 
XQrepRrteG FaVeV IrRP ��1� tR ��1�� Zhere the GeFLVLRQ e[preVVO\ reIerV tR the VXEMeFt 
perVRQ¶V FapaFLt\ LQ aVFertaLQLQJ Zhether the FRXrt haG MXrLVGLFtLRQ �that LV� that the perVRQ 
OaFNV FapaFLt\ aQG there LV a EaVLV IRr the FRXrt tR LQterYeQe���9 7he reYLeZ LV QRt a 
FRPpreheQVLYe eYaOXatLRQ RI the 3335 $Ft EXt a VQapVhRt RI hRZ GeFLVLRQV RQ MXrLVGLFtLRQ 
are PaGe��� 1Rr GR theVe MXGJPeQtV teOO the IXOO� Rr eYeQ partLaO� VtRr\ EehLQG the PaQ\ 
appOLFatLRQV EeIRre the FRXrt that Pa\ haYe EeeQ reVROYeG ± QRt E\ Za\ RI MXGLFLaO hearLQJ 
aQG IRrPaO GeFLVLRQ ± EXt eLther ³RQ the paperV´� E\ Za\ RI XQrepRrteG LQterLP GeFLVLRQ� FRXrt 
PLQXteV� Rr MXGLFLaO Rr VettOePeQt FRQIereQFeV��1  

1��9 7here haYe EeeQ IeZ FaVeV Zhere a perVRQ¶V FapaFLt\ �aQG the MXrLVGLFtLRQ RI the FRXrt� haYe 
EeeQ FRQteVteG E\ Za\ RI a GeIeQGeG hearLQJ aQG eYeQ IeZer Zhere the perVRQ haV JLYeQ 
VZRrQ Rr RraO eYLGeQFe� :heQ MXGJeV are FRQFerQeG that there LV LQVXIILFLeQt eYLGeQFe tR 
GeterPLQe MXrLVGLFtLRQ� the\ VRPetLPeV RrGer IXrther PeGLFaO repRrtV� aQG the RXtFRPe RI 
theVe FaVeV LV RIteQ QRt NQRZQ�  7he reYLeZ LGeQtLILeG �1 FaVeV ���� RI the tRtaO� Zhere the 
VXEMeFt perVRQ partLFLpateG LQ a GeIeQGeG hearLQJ� aQG aQRther tZR FaVeV Zhere the GeFLVLRQ 
reFRrGV that the MXGJe taONeG tR the perVRQ RQ aQ XQVZRrQ EaVLV�   2I theVe� there Zere 19 
FaVeV Zhere the perVRQ JaYe eYLGeQFe FRQteVtLQJ LQFapaFLt\���  7he reTXLrePeQt that the 
perVRQ VXEMeFt tR aQ appOLFatLRQ VhRXOG Ee preVeQt� XQOeVV IRrPaOO\ e[FXVeG XQGer V��� GReV 
QRt appear tR Ee rLJRrRXVO\ IROORZeG� 

                                                
��   0LQLVtr\ RI -XVtLFe Family Court Statistics in New Zealand in 2006 and 2007 �0LQLVtr\ RI -XVtLFe� 

:eOOLQJtRQ� ���9� at ��� 
�9    8QrepRrteG )aPLO\ CRXrt MXGJPeQtV Zere aFFeVVeG IrRP the 0LQLVtr\ RI -XVtLFe EXt PaQ\ RI theVe 

MXGJPeQtV are QRt RQ aQ\ eOeFtrRQLF GataEaVe�  :hLOe the prRFeVV IRr GeFLGLQJ ZhLFh MXGJPeQtV ZLOO Ee 
pXEOLVheG aLPV tR EeFRPe PRre traQVpareQt� there LV QR ³harG Gata´ that FaQ Ee VtatLVtLFaOO\ YaOLGateG� 
)XrtherPRre� eYeQ Zhere FapaFLt\ Pa\ haYe EeeQ FRQteVteG� the FaVe Pa\ haYe EeeQ reVROYeG thrRXJh 
the FRXrt�appRLQteG OaZ\er¶V LQYROYePeQt Rr IRr reaVRQV XQNQRZQ�  

��    7he reYLeZ ZaV OLPLteG E\ the VPaOO VaPpOe VL]e aQG Zhat LQIRrPatLRQ FaQ Ee aVFertaLQeG IrRP the 
FRPELQeG repRrteG ��1� aQG XQrepRrteG �9�� FaVeV� 

�1    (YeQ Zhere FapaFLt\ Pa\ haYe EeeQ FRQteVteG� the FaVe Pa\ haYe EeeQ reVROYeG thrRXJh the 
LQYROYePeQt RI the FRXrt�appRLQteG OaZ\er�  

��    7here are IeZ repRrtV RI MXGJeV YLVLtLQJ the perVRQ LQ theLr Fare VettLQJ Rr RQ a hRVpLtaO ZarG� aQ apprRaFh 
XVeG IRr reYLeZV aQG hearLQJV XQGer the 0+�C$7� $Ft�  ,t LV FRPPRQ aQG apprRprLate IRr MXGJeV tR 
eQJaJe LQ LQIRrPaO GLVFXVVLRQ ZLth the VXEMeFt perVRQ aQG tR eQFRXraJe theP tR partLFLpate� Zhere 
pRVVLEOe� 
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Mental capacity law in New Zealand 

)LJXre 1� 0eQtaO CapaFLt\ /aZ LQ 1eZ =eaOaQG 

1��� ,Q aGGLtLRQ tR the aGXOt JXarGLaQVhLp OaZ XQGer the 3335 $Ft� there LV aOVR FRPPRQ OaZ �FaVe 
OaZ�� aQG Rther OeJLVOatLRQ that LV reOeYaQt tR peRpOe ZhR OaFN FapaFLt\�  7he FRPPRQ OaZ 
prRYLGeV OeJaO teVtV RI FapaFLt\ LQ reVpeFt tR a raQJe RI VLtXatLRQV aQG traQVaFtLRQV� LQFOXGLQJ� 
FapaFLt\ tR PaNe a ZLOO �teVtaPeQtar\ FapaFLt\�� FapaFLt\ tR PaNe a JLIt� FapaFLt\ tR eQter LQtR 
a FRQtraFt� FapaFLt\ tR YRte� aQG FapaFLt\ tR FRQVeQt LQ the FRQte[t RI the FrLPLQaO OaZ� aQG 
partLFXOarO\ RI Ve[XaO RIIeQFeV�  7he OeJaO V\VteP reFRJQLVeV FapaFLt\ tR OLtLJate aQG the rROe 
RI a OLtLJatLRQ JXarGLaQ tR repreVeQt thRVe ZhR OaFN FapaFLt\ tR LQVtrXFt a OaZ\er���   

1��1 7here LV a ZLGe raQJe RI OeJLVOatLRQ LQ 1eZ =eaOaQG Zhere a perVRQ¶V FapaFLt\ IRr GeFLVLRQ�
PaNLQJ haV aQ LPpRrtaQt EearLQJ RQ the RperatLRQ RI the OaZ aQG peRpOe¶V aFFeVV tR Lt� 7he 
$FFLGeQt CRPpeQVatLRQ $Ft ���1� IRr e[aPpOe� prRYLGeV FRYer IRr FOaLPaQtV ZhR Pa\ haYe 
VXIIereG a traXPatLF EraLQ LQMXr\ aQG ZhR Pa\ Ee eLther LQFapaEOe Rr LQ QeeG RI VXppRrt tR 
aFFeVV aQG PaQaJe theLr eQtLtOePeQtV tR rehaELOLtatLRQ aQG FRPpeQVatLRQ���  7here LV a FOear 
Jap LQ the OaZ IRr \RXQJ perVRQV EetZeeQ the aJeV RI 1� aQG 1� ZhR OaFN FapaFLt\ aQG ZhR 
are LQ QeeG RI Fare aQG prRteFtLRQ� aV FXVtRG\ RrGerV XQGer the ChLOGreQ� <RXQJ 3erVRQV aQG 

                                                
��   -XGLFatXre $Ft 19��� 6FheGXOe � +LJh CRXrt 5XOeV� 3art � VXEpart �� aQG 'LVtrLFt CRXrt 5XOeV ��1�� 3art 

� VXEpart �� 
��   $ reFeQt repRrt RQ FOaLPaQtV¶ e[perLeQFeV ZLth the $CC appeaO prRFeVV GReV QRt aGGreVV IRr e[aPpOe� 

prREOePV $CC eQFRXQterV LQ FaVe PaQaJePeQt IRr FOaLPaQtV ZLth GLPLQLVheG FapaFLt\ IRr GeFLVLRQ�
PaNLQJ GXrLQJ the FOaLPV prRFeVV� $FFOaLP 2taJR Understanding the Problem: An analysis of ACC 
appeals process to identify barriers to access to justice for injured New Zealanders �$FFOaLP 2taJR aQG 
8QLYerVLt\ RI 2taJR /eJaO ,VVXeV CeQtre� 'XQeGLQ� ��1��� 
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theLr )aPLOLeV $Ft 19�9 e[pLre ZheQ the perVRQ attaLQV the aJe RI 1�� aQG the 3335 $Ft 
JeQeraOO\ GReV QRt appO\ XQtLO a perVRQ tXrQV 1����  7here are FrLPLQaO RIIeQFeV that reFRJQLVe 
Ve[XaO e[pORLtatLRQ�� Rr QeJOeFt Rr aEXVe RI YXOQeraEOe aGXOtV ZhR Pa\ OaFN FapaFLt\���  
3rRteFtLRQ RrGerV haYe EeeQ PaGe Zhere there haV EeeQ GRPeVtLF YLROeQFe tRZarGV peRpOe 
ZhR OaFN FapaFLt\���  6RPe OeJLVOatLRQ that JRYerQV Zhat FaQ aQG FaQQRt Ee GRQe IRr peRpOe 
OaFNLQJ FapaFLt\ Pa\ Ee YLeZeG aV paterQaOLVtLF aQG RXt�GateG��9 

1��� 7here LV OeJLVOatLRQ ZLth FRPpXOVRr\ pRZerV XQGer PeQtaO heaOth OaZ aQG the OaZ IRr peRpOe 
ZLth LQteOOeFtXaO GLVaELOLtLeV ZhR FRPPLt FrLPLQaO RIIeQFeV that aIIeFtV peRpOe ZhR OaFN 
FapaFLt\�9�   

Mental Health (Compulsory Assessment and Treatment) Act 1992 (MH(CAT) Act) 

1��� 7he 0+�C$7� $Ft prRYLGeV a FLYLO FRPPLtPeQt prRFeVV XQGer ZhLFh peRpOe ZhR are 
FRQVLGereG tR Ee ³PeQtaOO\ GLVRrGereG´  Pa\ Ee pOaFeG XQGer FRPpXOVRr\ aVVeVVPeQt aQG 
treatPeQt�  7he 0+�C$7� $Ft¶V FrLterLa IRr FRPpXOVLRQ are QRt EaVeG RQ FapaFLt\ EXt RQ a 
VpeFLaO OeJaO teVt RI ³PeQtaO GLVRrGer´ �EaVeG RQ the preVeQFe RI GLVFrete PeQtaO pheQRPeQa� 
aQG a VerLRXV threat RI harP tR VeOI Rr RtherV� Rr VerLRXVO\ GLPLQLVheG FapaFLt\ tR Fare IRr VeOI� 

1��� 0eQtaO heaOth OeJLVOatLRQ aQG PeQtaO FapaFLt\ OeJLVOatLRQ haYe Yer\ GLIIereQt aLPV� 7he 
0+�C$7� $Ft prRYLGeV pRZerV IRr the GeteQtLRQ aQG treatPeQt RI a perVRQ ZLth a PeQtaO 
GLVRrGer� LI QeFeVVar\ ZLthRXt that perVRQ¶V FRQVeQt�  ,t LV prLParLO\ FRQFerQeG ZLth the 
reGXFtLRQ RI rLVN� ERth tR the patLeQt aQG tR RtherV� XVLQJ FRPpXOVLRQ Zhere QeFeVVar\�  %\ 
FRQtraVt� PeQtaO FapaFLt\ OeJLVOatLRQ� VXFh aV the 3335 $Ft� LV FRQFerQeG ZLth eQaEOLQJ aQG 
VXppRrtLQJ peRpOe tR PaNe theLr RZQ GeFLVLRQV Zhere pRVVLEOe�  :hLOVt there LV a QeeG tR 
prRteFt peRpOe� the OeJLVOatLRQ LV QRt LQteQGeG tR prRYLGe FRerFLYe pRZerV �ZhLFh FaQ aOVR Ee 
a prREOeP� aV GLVFXVVeG aERYe�� 

1��� 7he LQterIaFe EetZeeQ the FRPpXOVRr\ pRZerV XQGer the 0+�C$7� $Ft aQG the 3335 $Ft LV 
QRt eQtLreO\ FOear aQG VRPetLPeV the FRXrt haV a FhRLFe RYer ZhLFh $Ft tR XVe�  ,Q CaQterEXr\ 
'LVtrLFt +eaOth %RarG Y 0+�91 the )aPLO\ CRXrt FRQILrPeG that the 0+�C$7� $Ft FaQQRt Ee 
XVeG tR Neep a patLeQt ZLth GePeQtLa LQ hRVpLtaO aJaLQVt her ZLVheV IRr the pXrpRVe RI 
prRYLGLQJ IRr the patLeQt¶V ph\VLFaO� QRt PeQtaO� heaOthFare� GeVpLte VXFh Fare QRt EeLQJ 
aYaLOaEOe at her hRPe�   

                                                
��   ChLOGreQ� <RXQJ 3erVRQ aQG 7heLr )aPLOLeV �C3<)� $Ft 19�9� V 1��� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 

5LJhtV $Ft 19��� V �����  6ee $- CRRNe ³6tate 5eVpRQVLELOLt\ IRr ChLOGreQ LQ Care´ �3h' 7heVLV� 
8QLYerVLt\ RI 2taJR� ��1�� http���hGO�haQGOe�Qet�1�������9�� 3erVRQaO FRPPXQLFatLRQ IrRP / +arrLVRQ� 
�IRrPer %arrLVter� �'XQeGLQ� ��1��� 

��   CrLPeV $Ft 19�1� V 1��� 
��   CrLPeV $PeQGPeQt $Ft �1R �� ��11� VV 1�1� 19� aQG 19�$ Freate FrLPLQaO OLaELOLt\ IRr IaLOXre tR prRYLGe 

QeFeVVarLeV RI OLIe� Rr prRteFt IrRP LOO treatPeQt Rr LQMXr\ tR a FhLOG Rr a YXOQeraEOe aGXOt� 6eFtLRQ � RI the 
CrLPeV $Ft 19�1 GeILQeV a ³YXOQeraEOe aGXOt´ aV a perVRQ ZhR LV XQaEOe� E\ reaVRQ RI GeteQtLRQ� aJe� 
VLFNQeVV� PeQtaO LPpaLrPeQt� Rr aQ\ Rther FaXVe tR ZLthGraZ hLPVeOI Rr herVeOI IrRP the Fare aQG FharJe 
RI aQRther� 7he GeILQLtLRQ RI ³YXOQeraEOe aGXOt´ GReV QRt VpeFLI\ aQ aJe threVhROG� EXt Lt LV preVXPeG tR 
reIer tR perVRQV RYer 1�� 

��   'RPeVtLF 9LROeQFe $Ft 199�� V 11� 6ee IRr e[aPpOe� AR and Anor v RDH )C ChrLVtFhXrFh )$0������
��9�������� 

�9   CRQtraFeptLRQ 6terLOLVatLRQ aQG $ERrtLRQ $Ft 19�� aQG the $OFRhRO aQG 'rXJ $GGLFtLRQ $Ft 19���  7hLV 
Oatter OeJLVOatLRQ LV GXe tR Ee repeaOeG� 6XEVtaQFe $GGLFtLRQ �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� 
%LOO ��1�� 

9�  0eQtaO CapaFLt\ �CRPpXOVRr\ Care aQG 7reatPeQt� $Ft 199�� ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care 
aQG 5ehaELOLtatLRQ� $Ft ����� CrLPLQaO 3rRFeGXre �0eQtaOO\ ,PpaLreG 3erVRQV� $Ft ����� 
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Mental capacity law in New Zealand 

)LJXre 1� 0eQtaO CapaFLt\ /aZ LQ 1eZ =eaOaQG 

1��� ,Q aGGLtLRQ tR the aGXOt JXarGLaQVhLp OaZ XQGer the 3335 $Ft� there LV aOVR FRPPRQ OaZ �FaVe 
OaZ�� aQG Rther OeJLVOatLRQ that LV reOeYaQt tR peRpOe ZhR OaFN FapaFLt\�  7he FRPPRQ OaZ 
prRYLGeV OeJaO teVtV RI FapaFLt\ LQ reVpeFt tR a raQJe RI VLtXatLRQV aQG traQVaFtLRQV� LQFOXGLQJ� 
FapaFLt\ tR PaNe a ZLOO �teVtaPeQtar\ FapaFLt\�� FapaFLt\ tR PaNe a JLIt� FapaFLt\ tR eQter LQtR 
a FRQtraFt� FapaFLt\ tR YRte� aQG FapaFLt\ tR FRQVeQt LQ the FRQte[t RI the FrLPLQaO OaZ� aQG 
partLFXOarO\ RI Ve[XaO RIIeQFeV�  7he OeJaO V\VteP reFRJQLVeV FapaFLt\ tR OLtLJate aQG the rROe 
RI a OLtLJatLRQ JXarGLaQ tR repreVeQt thRVe ZhR OaFN FapaFLt\ tR LQVtrXFt a OaZ\er���   

1��1 7here LV a ZLGe raQJe RI OeJLVOatLRQ LQ 1eZ =eaOaQG Zhere a perVRQ¶V FapaFLt\ IRr GeFLVLRQ�
PaNLQJ haV aQ LPpRrtaQt EearLQJ RQ the RperatLRQ RI the OaZ aQG peRpOe¶V aFFeVV tR Lt� 7he 
$FFLGeQt CRPpeQVatLRQ $Ft ���1� IRr e[aPpOe� prRYLGeV FRYer IRr FOaLPaQtV ZhR Pa\ haYe 
VXIIereG a traXPatLF EraLQ LQMXr\ aQG ZhR Pa\ Ee eLther LQFapaEOe Rr LQ QeeG RI VXppRrt tR 
aFFeVV aQG PaQaJe theLr eQtLtOePeQtV tR rehaELOLtatLRQ aQG FRPpeQVatLRQ���  7here LV a FOear 
Jap LQ the OaZ IRr \RXQJ perVRQV EetZeeQ the aJeV RI 1� aQG 1� ZhR OaFN FapaFLt\ aQG ZhR 
are LQ QeeG RI Fare aQG prRteFtLRQ� aV FXVtRG\ RrGerV XQGer the ChLOGreQ� <RXQJ 3erVRQV aQG 

                                                
��   -XGLFatXre $Ft 19��� 6FheGXOe � +LJh CRXrt 5XOeV� 3art � VXEpart �� aQG 'LVtrLFt CRXrt 5XOeV ��1�� 3art 

� VXEpart �� 
��   $ reFeQt repRrt RQ FOaLPaQtV¶ e[perLeQFeV ZLth the $CC appeaO prRFeVV GReV QRt aGGreVV IRr e[aPpOe� 

prREOePV $CC eQFRXQterV LQ FaVe PaQaJePeQt IRr FOaLPaQtV ZLth GLPLQLVheG FapaFLt\ IRr GeFLVLRQ�
PaNLQJ GXrLQJ the FOaLPV prRFeVV� $FFOaLP 2taJR Understanding the Problem: An analysis of ACC 
appeals process to identify barriers to access to justice for injured New Zealanders �$FFOaLP 2taJR aQG 
8QLYerVLt\ RI 2taJR /eJaO ,VVXeV CeQtre� 'XQeGLQ� ��1��� 

�1 
 

theLr )aPLOLeV $Ft 19�9 e[pLre ZheQ the perVRQ attaLQV the aJe RI 1�� aQG the 3335 $Ft 
JeQeraOO\ GReV QRt appO\ XQtLO a perVRQ tXrQV 1����  7here are FrLPLQaO RIIeQFeV that reFRJQLVe 
Ve[XaO e[pORLtatLRQ�� Rr QeJOeFt Rr aEXVe RI YXOQeraEOe aGXOtV ZhR Pa\ OaFN FapaFLt\���  
3rRteFtLRQ RrGerV haYe EeeQ PaGe Zhere there haV EeeQ GRPeVtLF YLROeQFe tRZarGV peRpOe 
ZhR OaFN FapaFLt\���  6RPe OeJLVOatLRQ that JRYerQV Zhat FaQ aQG FaQQRt Ee GRQe IRr peRpOe 
OaFNLQJ FapaFLt\ Pa\ Ee YLeZeG aV paterQaOLVtLF aQG RXt�GateG��9 

1��� 7here LV OeJLVOatLRQ ZLth FRPpXOVRr\ pRZerV XQGer PeQtaO heaOth OaZ aQG the OaZ IRr peRpOe 
ZLth LQteOOeFtXaO GLVaELOLtLeV ZhR FRPPLt FrLPLQaO RIIeQFeV that aIIeFtV peRpOe ZhR OaFN 
FapaFLt\�9�   

Mental Health (Compulsory Assessment and Treatment) Act 1992 (MH(CAT) Act) 

1��� 7he 0+�C$7� $Ft prRYLGeV a FLYLO FRPPLtPeQt prRFeVV XQGer ZhLFh peRpOe ZhR are 
FRQVLGereG tR Ee ³PeQtaOO\ GLVRrGereG´  Pa\ Ee pOaFeG XQGer FRPpXOVRr\ aVVeVVPeQt aQG 
treatPeQt�  7he 0+�C$7� $Ft¶V FrLterLa IRr FRPpXOVLRQ are QRt EaVeG RQ FapaFLt\ EXt RQ a 
VpeFLaO OeJaO teVt RI ³PeQtaO GLVRrGer´ �EaVeG RQ the preVeQFe RI GLVFrete PeQtaO pheQRPeQa� 
aQG a VerLRXV threat RI harP tR VeOI Rr RtherV� Rr VerLRXVO\ GLPLQLVheG FapaFLt\ tR Fare IRr VeOI� 

1��� 0eQtaO heaOth OeJLVOatLRQ aQG PeQtaO FapaFLt\ OeJLVOatLRQ haYe Yer\ GLIIereQt aLPV� 7he 
0+�C$7� $Ft prRYLGeV pRZerV IRr the GeteQtLRQ aQG treatPeQt RI a perVRQ ZLth a PeQtaO 
GLVRrGer� LI QeFeVVar\ ZLthRXt that perVRQ¶V FRQVeQt�  ,t LV prLParLO\ FRQFerQeG ZLth the 
reGXFtLRQ RI rLVN� ERth tR the patLeQt aQG tR RtherV� XVLQJ FRPpXOVLRQ Zhere QeFeVVar\�  %\ 
FRQtraVt� PeQtaO FapaFLt\ OeJLVOatLRQ� VXFh aV the 3335 $Ft� LV FRQFerQeG ZLth eQaEOLQJ aQG 
VXppRrtLQJ peRpOe tR PaNe theLr RZQ GeFLVLRQV Zhere pRVVLEOe�  :hLOVt there LV a QeeG tR 
prRteFt peRpOe� the OeJLVOatLRQ LV QRt LQteQGeG tR prRYLGe FRerFLYe pRZerV �ZhLFh FaQ aOVR Ee 
a prREOeP� aV GLVFXVVeG aERYe�� 

1��� 7he LQterIaFe EetZeeQ the FRPpXOVRr\ pRZerV XQGer the 0+�C$7� $Ft aQG the 3335 $Ft LV 
QRt eQtLreO\ FOear aQG VRPetLPeV the FRXrt haV a FhRLFe RYer ZhLFh $Ft tR XVe�  ,Q CaQterEXr\ 
'LVtrLFt +eaOth %RarG Y 0+�91 the )aPLO\ CRXrt FRQILrPeG that the 0+�C$7� $Ft FaQQRt Ee 
XVeG tR Neep a patLeQt ZLth GePeQtLa LQ hRVpLtaO aJaLQVt her ZLVheV IRr the pXrpRVe RI 
prRYLGLQJ IRr the patLeQt¶V ph\VLFaO� QRt PeQtaO� heaOthFare� GeVpLte VXFh Fare QRt EeLQJ 
aYaLOaEOe at her hRPe�   

                                                
��   ChLOGreQ� <RXQJ 3erVRQ aQG 7heLr )aPLOLeV �C3<)� $Ft 19�9� V 1��� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 

5LJhtV $Ft 19��� V �����  6ee $- CRRNe ³6tate 5eVpRQVLELOLt\ IRr ChLOGreQ LQ Care´ �3h' 7heVLV� 
8QLYerVLt\ RI 2taJR� ��1�� http���hGO�haQGOe�Qet�1�������9�� 3erVRQaO FRPPXQLFatLRQ IrRP / +arrLVRQ� 
�IRrPer %arrLVter� �'XQeGLQ� ��1��� 

��   CrLPeV $Ft 19�1� V 1��� 
��   CrLPeV $PeQGPeQt $Ft �1R �� ��11� VV 1�1� 19� aQG 19�$ Freate FrLPLQaO OLaELOLt\ IRr IaLOXre tR prRYLGe 

QeFeVVarLeV RI OLIe� Rr prRteFt IrRP LOO treatPeQt Rr LQMXr\ tR a FhLOG Rr a YXOQeraEOe aGXOt� 6eFtLRQ � RI the 
CrLPeV $Ft 19�1 GeILQeV a ³YXOQeraEOe aGXOt´ aV a perVRQ ZhR LV XQaEOe� E\ reaVRQ RI GeteQtLRQ� aJe� 
VLFNQeVV� PeQtaO LPpaLrPeQt� Rr aQ\ Rther FaXVe tR ZLthGraZ hLPVeOI Rr herVeOI IrRP the Fare aQG FharJe 
RI aQRther� 7he GeILQLtLRQ RI ³YXOQeraEOe aGXOt´ GReV QRt VpeFLI\ aQ aJe threVhROG� EXt Lt LV preVXPeG tR 
reIer tR perVRQV RYer 1�� 

��   'RPeVtLF 9LROeQFe $Ft 199�� V 11� 6ee IRr e[aPpOe� AR and Anor v RDH )C ChrLVtFhXrFh )$0������
��9�������� 

�9   CRQtraFeptLRQ 6terLOLVatLRQ aQG $ERrtLRQ $Ft 19�� aQG the $OFRhRO aQG 'rXJ $GGLFtLRQ $Ft 19���  7hLV 
Oatter OeJLVOatLRQ LV GXe tR Ee repeaOeG� 6XEVtaQFe $GGLFtLRQ �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� 
%LOO ��1�� 

9�  0eQtaO CapaFLt\ �CRPpXOVRr\ Care aQG 7reatPeQt� $Ft 199�� ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care 
aQG 5ehaELOLtatLRQ� $Ft ����� CrLPLQaO 3rRFeGXre �0eQtaOO\ ,PpaLreG 3erVRQV� $Ft ����� 
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1��� 8QGer the 0+�C$7� $Ft� PeQtaO FapaFLt\ LV OarJeO\ LrreOeYaQt� aV the $Ft GReV QRt VpeFLILFaOO\ 
reTXLre a FRPpXOVRr\ patLeQt¶V FapaFLt\ tR FRQVeQt tR theLr pV\FhLatrLF treatPeQt tR Ee IRrPaOO\ 
aVVeVVeG at LQterYaOV� Rr tR Ee taNeQ LQtR aFFRXQt LQ GeFLGLQJ RQ theLr GeteQtLRQ�   $ VtXG\ haV 
VhRZQ that RI thRVe patLeQtV XQGer FRPpXOVRr\ treatPeQt LQ 1eZ =eaOaQG� PaQ\ RI ZhRP are 
XQGer FRPPXQLt\ treatPeQt RrGerV� a VLJQLILFaQt prRpRrtLRQ ± perhapV aV PaQ\ aV tZR�thLrGV 
RI LQYROXQtar\ patLeQtV í PLJht retaLQ the FapaFLt\ tR aJree ZLth� Rr reIXVe� theLr prRpRVeG 
FRXrVe RI pV\FhLatrLF treatPeQt� 7hereIRre� pRteQtLaOO\ RQO\ RQe�thLrG RI LQYROXQtar\ patLeQtV GR 
QRt haYe FapaFLt\ IRr GeFLVLRQ�PaNLQJ aIIeFtLQJ theLr Fare�9� 

1��� 7he 1eZ =eaOaQG PeQtaO heaOth V\VteP haV aQ ePphaVLV RQ LQIRrPaO Fare� 7he VaIeJXarGV 
aYaLOaEOe tR patLeQtV VXEMeFt tR FRPpXOVRr\ pRZerV� VXFh aV the ZatFhGRJ rROe RI the 'LVtrLFt 
,QVpeFtRr� GR QRt appO\ tR LQIRrPaO patLeQtV ZhR are QRt VXEMeFt tR the 0+�C$7� $Ft� 7R Gate� 
there haV EeeQ QR FRQVLGeratLRQ E\ the 1eZ =eaOaQG *RYerQPeQt RI the (QJOLVh OaZ reIRrPV 
FRQFerQLQJ the pRVLtLRQ RI FRPpOLaQt peRpOe ZhR OaFN FapaFLt\ aQG GR QRt REMeFt tR theLr 
GeteQtLRQ LQ Fare IaFLOLtLeV� ZhR are eIIeFtLYeO\ GeprLYeG RI theLr OLEert\ EXt are QRt XQGer the 
0+�C$7� $Ft�9� 

1��� 7here LV a FRPpOe[ LQterIaFe EetZeeQ theVe tZR OeJLVOatLYe reJLPeV� partLFXOarO\ Zhere aQ 
LQGLYLGXaO OaFNV FapaFLt\ tR FRQVeQt tR Rr reIXVe treatPeQt�  3rREOePV LQFOXGe� the e[teQt tR 
ZhLFh the prRper treatPeQt LV IRr a ³PeQtaO GLVRrGer´ aQG ZRXOG thereIRre Ee aXthRrLVeG XQGer 
the 0+�C$7� $Ft� Rr treatPeQt LV IRr a JeQeraO PeGLFaO FRQGLtLRQ that LV EeLQJ prRYLGeG RQ a 
³YROXQtar\´ EaVLV� hRZ the preVXPptLRQ RI FRPpeteQFe RperateV LQ theVe FLrFXPVtaQFeV� aQG 
Zhether the prRYLVLRQV RI the 3335 $Ft ± rather thaQ the 0+�$C7� $Ft ± VhRXOG appO\� VLQFe 
Lt LV OLNeO\ tR Ee OeVV reVtrLFtLYe RI a perVRQ¶V hXPaQ rLJhtV aQG IreeGRP RI aFtLRQ�  

Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 (IDCCR Act) 

1��9 7he ,'CC5 $Ft LV XQLTXe tR 1eZ =eaOaQG�9�  ,t prRYLGeV IRr FRPpXOVRr\ Fare aQG rehaELOLtatLRQ 
ZLthLQ the heaOth V\VteP RI perVRQV ZLth aQ LQteOOeFtXaO GLVaELOLt\ ZhR FRPPLt FrLPLQaO RIIeQFeV 
aQG ZhR are QR ORQJer VXEMeFt tR the FrLPLQaO MXVtLFe V\VteP �reIerreG tR aV ³Fare reFLpLeQtV´ 
Rr ³VpeFLaO Fare reFLpLeQtV´��  7here are tZR prLQFLpaO pathZa\V LQtR the Fare reJLPe XQGer thLV 
$Ft�  7he PRVt FRPPRQ rRXte LV a FRXrt RrGer XpRQ EeLQJ IRXQG XQILt tR VtaQG trLaO� IRXQG QRt 
JXLOt\ RQ the EaVLV RI LQVaQLt\� Rr FRQYLFteG RI aQ LPprLVRQaEOe RIIeQFe�9�  5areO\� a prLVRQ 
PaQaJer ZLOO aFtLYate the VeFRQG rRXte� E\ appO\LQJ IRr the PaNLQJ RI a Fare RrGer XQGer V �9 
RI the ,'CC5 $Ft�9� 

1��� (OLJLELOLt\ LV GeterPLQeG E\ appOLFatLRQ RI a teVt EaVeG RQ aVVeVVeG ,4 aQG VRFLaO IXQFtLRQLQJ�  
7he $Ft GeILQeV aQ LQteOOeFtXaO GLVaELOLt\ aV a perPaQeQt LPpaLrPeQt that haV PaQLIeVteG 
GXrLQJ the GeYeORpPeQtaO perLRG RI the perVRQ aQG reVXOtV LQ VLJQLILFaQtO\ VXE�aYeraJe JeQeraO 

                                                
9�   - 6NLpZRrth ³6hRXOG ,QYROXQtar\ 3atLeQtV ZLth CapaFLt\ +aYe the 5LJht tR 5eIXVe 7reatPeQt´ LQ - 

'aZVRQ aQG . *OeGhLOO New Zealand’s Mental Health Act in Practice �983� :eOOLQJtRQ� ��1�� at �1��  
6ee aOVR /eppLQJ� 6taQO\ aQG 7XrQer� aERYe Q �9 aQG GLVFXVVeG LQ Chapter 1$ RI thLV repRrt� 

9�  6ee Chapter � í /LEert\ 6aIeJXarGV� IRr GLVFXVVLRQ RI the LQterIaFe EetZeeQ 0+�C$7� $Ft aQG the 3335 
$Ft� 

9�   6ee : %rRRNEaQNV ´)Xrther 5eIRrP RI 8QILtQeVV tR 6taQG 7rLaO´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 
��1� 

9�   CrLPLQaO 3rRFeGXre �0eQtaOO\ ,PpaLreG 3erVRQV� $Ft ����� V ������E� �GeteQtLRQ LQ a VeFXre IaFLOLt\ RI a 
GeIeQGaQt IRXQG XQILt tR VtaQG trLaO Rr LQVaQe aV a VpeFLaO Fare reFLpLeQt� aQG V ���1��E� �RrGerV GeFOarLQJ 
a GeIeQGaQt IRXQG XQILt tR VtaQG trLaO Rr LQVaQe aV a Fare reFLpLeQt tR reFeLYe Fare XQGer a Fare 
prRJraPPe�� 

9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V �9 aOORZV a PaQaJer RI a prLVRQ 
�LQ the FaVe RI a VerYLQJ prLVRQer� Rr the 'LreFtRr RI $rea 0eQtaO +eaOth 6erYLFeV �'$+06� �LQ the FaVe 
RI a IRrPer VpeFLaO patLeQt� tR appO\ IRr aQ aVVeVVPeQt LI there are reaVRQaEOe JrRXQGV IRr EeOLeYLQJ that 
the perVRQ haV aQ LQteOOeFtXaO GLVaELOLt\� 

�� 
 

LQteOOLJeQFe �,4 OeVV thaQ ��� aQG VLJQLILFaQt GeILFLtV LQ aGaptLYe IXQFtLRQLQJ�9�  :heQ a 
FRPpXOVRr\ Fare RrGer LV PaGe� the MXGJe PXVt VpeFLI\ the terP RI that RrGer� ZLth a Pa[LPXP 
RI three \earV�9�  7he FRXrt reYLeZV the Fare aQG rehaELOLtatLRQ pOaQ at VL[ PRQthV EXt RQO\ haV 
the pRZer tR reFRPPeQG FhaQJeV�  Care reFLpLeQtV are OeJaOO\ repreVeQteG at VRPe VtaJeV 
RI the prRFeeGLQJV aQG there are VL[�PRQthO\ FOLQLFaO reYLeZV� +RZeYer� there LV QR RQJRLQJ 
LQGepeQGeQt VFrXtLQ\ RI Zhether the Fare reFLpLeQt FRQtLQXeV tR Peet the FrLterLa RI LQteOOeFtXaO 
GLVaELOLt\�99  6peFLaOLVt aVVeVVRrV are GeVLJQateG E\ the 'LreFtRr�*eQeraO RI +eaOth aQG are 
TXaOLILeG heaOth aQG GLVaELOLt\ prRIeVVLRQaOV�  7heLr rROe LV tR aVVeVV the OeYeO RI rLVN pRVeG E\ 
the LQGLYLGXaO aQG tR tr\ aQG preGLFt the OLNeOLhRRG RI IXtXre EehaYLRXr�1�� 

1��1 ([LtLQJ the FRPpXOVRr\ Fare reJLPe FaQ Ee GLIILFXOt� partLFXOarO\ IRr Fare reFLpLeQtV ZhR are QRt 
OLNeO\ tR rehaELOLtate�  $V LQteOOeFtXaO GLVaELOLt\ LV GeILQeG LQ the $Ft aV a perPaQeQt VtatXV� the 
RQJRLQJ GeteQtLRQ RI peRpOe XQGer the reJLPe preVeQtV a FRQXQGrXP� aV there LV QR JXaraQtee 
that rehaELOLtatLRQ ZLOO QeFeVVarLO\ reGXFe rLVN IaFtRrV� there LV pRteQtLaO IRr aQ LQGeILQLte 
VeQteQFLQJ reJLPe ZLth GLVprRpRrtLRQateO\ VeYere LQIrLQJePeQtV RQ aQ LQGLYLGXaO¶V OLEert\� ,Q 
RIDCA Central v VM�1�1  the CRXrt RI $ppeaO heOG the prLQFLpOe RI prRpRrtLRQaOLt\ reTXLreG there 
tR Ee a EaOaQFe EetZeeQ the QeeG tR prRteFt the FRPPXQLt\ aQG the OLEert\ LQtereVtV RI the 
Fare reFLpLeQt LQ e[teQGLQJ a FRPpXOVRr\ Fare RrGer�  7he CRXrt FRQFOXGeG that aQ\ ³RrGer 
PXVt Ee the OeaVt FRerFLYe aQG reVtrLFtLYe RptLRQ aYaLOaEOe´�  

1��� :hLOe the e[preVVeG aLP RI the ,'CC5 $Ft LV tR OLPLt the GeteQtLRQ perLRG tR a Pa[LPXP RI 
three \earV� LQ reaOLt\ the IaLOXre RI the OeJLVOatXre tR GeILQe FrLterLa OLPLtLQJ the FRXrtV¶ aELOLt\ tR 
e[teQG VXFh RrGerV haV repeateGO\ reVXOteG LQ a Ge IaFtR pRVLtLRQ ZhereE\ FRPpXOVRr\ Fare 
rLVNV EeFRPLQJ LQGeILQLte preYeQtLYe GeteQtLRQ�1�� ,Q a GLVVeQtLQJ RpLQLRQ LQ the appOLFatLRQ IRr 
OeaYe tR appeaO LQ VM, %araJZaQath - hLJhOLJhteG the ³GLIILFXOt EaOaQFe´ EetZeeQ prRteFtLQJ 
the FRPPXQLt\ IrRP ORZ OeYeO RIIeQGLQJ E\ LQGLYLGXaOV� ZhR EeFaXVe RI LQteOOeFtXaO GLVaELOLt\ 
are QRt OeJaOO\ reVpRQVLEOe� aQG the hXPaQ rLJhtV RI VXFh peRpOe� 1�� 

                                                
9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V ��1�� V ���� VtateV that the 

GeYeORpPeQtaO perLRG RI a perVRQ ³JeQeraOO\ ILQLVheV ZheQ the perVRQ tXrQV 1� \earV´�  (YLGeQFe QRZ 
VhRZV that FRJQLtLYe GeYeORpPeQt taNeV pOaFe at OeaVt XQtLO the PLG���V� aQG LV GepeQGeQt RQ a perVRQ¶V 
GeYeORpPeQtaO eQYLrRQPeQt�  2IteQ Fare reFLpLeQtV ZhR EeeQ raLVeG LQ a GeYeORpPeQtaOO\ GeprLYeG 
FLrFXPVtaQFeV ZLOO VhRZ VLJQLILFaQt LPprRYePeQt LQ FRJQLtLYe IXQFtLRQLQJ�  7hLV haV aOreaG\ reVXOteG LQ 
VRPe Fare reFLpLeQtV QR ORQJer PeetLQJ the FrLterLa RI LQteOOeFtXaO GLVaELOLt\ aQG XQGer V ����� the ,'CC5 
$Ft GReV QRt appO\�  (PaLO IrRP $QthRQ\ 'XQFaQ �1atLRQaO $GYLVRr tR the ,'CC5 $Ft� 0LQLVtr\ RI +eaOth� 
tR $ 'RXJOaVV reJarGLQJ the ,'CC5 $Ft �� 2FtREer ��1��� 

9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V ��� 
99   )Rr e[aPpOe� LQ a FaVe Zhere the ZrLter repreVeQteG the Fare reFLpLeQt� the LQLtLaO aVVeVVPeQt 

XQGertaNeQ LQ the FrLPLQaO FRXrt ZaV EaVeG RQ repRrtV 1� \earV prLRr aQG there haG QRt EeeQ a 
reaVVeVVPeQt RI the Fare reFLpLeQt¶V aGaptLYe IXQFtLRQLQJ IRr the pXrpRVe RI ErLQJLQJ the perVRQ XQGer 
the ,'CC5 $Ft reJLPe� 

1��   0LQLVtr\ RI +eaOth Guidelines for the Role and Function of Specialist Assessors under the Intellectual 
Disability (Compulsory Care and Rehabilitation) Act 2003 �0LQLVtr\ RI +eaOth� :eOOLQJtRQ� ����� at �í��  
7heVe JXLGeOLQeV haYe QRt EeeQ reYLeZeG VLQFe RrLJLQaOO\ pXEOLVheG aQG the PeaVXreV IRr preGLFtLYe rLVN 
haYe QRt EeeQ traQVOateG LQtR the 1eZ =eaOaQG FRQte[t�

1�1   Regional Intellectual Disability Care Agency Central v VM >��1�@ %C/ �9�� >��11@ 1=C$ ��9 at >9��a�@� 
7he appeaO XpheOG a +LJh CRXrt GeFLVLRQ, VM v RIDCA Central (Regional Intellectual Disability Care 
Agency) +C :eOOLQJtRQ C,9����9�������1 �6LPRQ )raQFe -��  ,Q ERth VM aQG aQRther +LJh CRXrt 
appeaO� L v Regional Intellectual Disability Care Agency Central  +C :eOOLQJtRQ C,9���1������1��9 
�0aOORQ -�� the Fare reFLpLeQtV Zere ZRPeQ LQ theLr PLG�IRrtLeV ZhR haG aVVaXOteG aQG threateQeG 
YLROeQFe aJaLQVt theLr FareJLYerV�  3rLRr tR EeLQJ XQGer FRPpXOVRr\ Fare RrGerV the\ haG OarJeO\ OLYeG LQ 
the FRPPXQLt\ ZLth VXppRrteG Fare� 

1��   : %rRRNEaQNV ³0aQaJLQJ the FhaOOeQJeV aQG prRteFtLQJ the rLJhtV RI LQteOOeFtXaOO\ GLVaEOeG RIIeQGerV´ 
LQ % 0F6herr\ aQG , )reFNOetRQ �eGV� Coercive Care: Rights, Law and Policy �5RXtOeGJe� $ELQJtRQ 2[RQ� 
��1�� at �19� 

1��  RIDCA Central (Regional Intellectual Disability Care Agency) v VM >��1�@ 1=C$ �1� at >1�@� 

22



�� 
 

1��� 8QGer the 0+�C$7� $Ft� PeQtaO FapaFLt\ LV OarJeO\ LrreOeYaQt� aV the $Ft GReV QRt VpeFLILFaOO\ 
reTXLre a FRPpXOVRr\ patLeQt¶V FapaFLt\ tR FRQVeQt tR theLr pV\FhLatrLF treatPeQt tR Ee IRrPaOO\ 
aVVeVVeG at LQterYaOV� Rr tR Ee taNeQ LQtR aFFRXQt LQ GeFLGLQJ RQ theLr GeteQtLRQ�   $ VtXG\ haV 
VhRZQ that RI thRVe patLeQtV XQGer FRPpXOVRr\ treatPeQt LQ 1eZ =eaOaQG� PaQ\ RI ZhRP are 
XQGer FRPPXQLt\ treatPeQt RrGerV� a VLJQLILFaQt prRpRrtLRQ ± perhapV aV PaQ\ aV tZR�thLrGV 
RI LQYROXQtar\ patLeQtV í PLJht retaLQ the FapaFLt\ tR aJree ZLth� Rr reIXVe� theLr prRpRVeG 
FRXrVe RI pV\FhLatrLF treatPeQt� 7hereIRre� pRteQtLaOO\ RQO\ RQe�thLrG RI LQYROXQtar\ patLeQtV GR 
QRt haYe FapaFLt\ IRr GeFLVLRQ�PaNLQJ aIIeFtLQJ theLr Fare�9� 

1��� 7he 1eZ =eaOaQG PeQtaO heaOth V\VteP haV aQ ePphaVLV RQ LQIRrPaO Fare� 7he VaIeJXarGV 
aYaLOaEOe tR patLeQtV VXEMeFt tR FRPpXOVRr\ pRZerV� VXFh aV the ZatFhGRJ rROe RI the 'LVtrLFt 
,QVpeFtRr� GR QRt appO\ tR LQIRrPaO patLeQtV ZhR are QRt VXEMeFt tR the 0+�C$7� $Ft� 7R Gate� 
there haV EeeQ QR FRQVLGeratLRQ E\ the 1eZ =eaOaQG *RYerQPeQt RI the (QJOLVh OaZ reIRrPV 
FRQFerQLQJ the pRVLtLRQ RI FRPpOLaQt peRpOe ZhR OaFN FapaFLt\ aQG GR QRt REMeFt tR theLr 
GeteQtLRQ LQ Fare IaFLOLtLeV� ZhR are eIIeFtLYeO\ GeprLYeG RI theLr OLEert\ EXt are QRt XQGer the 
0+�C$7� $Ft�9� 

1��� 7here LV a FRPpOe[ LQterIaFe EetZeeQ theVe tZR OeJLVOatLYe reJLPeV� partLFXOarO\ Zhere aQ 
LQGLYLGXaO OaFNV FapaFLt\ tR FRQVeQt tR Rr reIXVe treatPeQt�  3rREOePV LQFOXGe� the e[teQt tR 
ZhLFh the prRper treatPeQt LV IRr a ³PeQtaO GLVRrGer´ aQG ZRXOG thereIRre Ee aXthRrLVeG XQGer 
the 0+�C$7� $Ft� Rr treatPeQt LV IRr a JeQeraO PeGLFaO FRQGLtLRQ that LV EeLQJ prRYLGeG RQ a 
³YROXQtar\´ EaVLV� hRZ the preVXPptLRQ RI FRPpeteQFe RperateV LQ theVe FLrFXPVtaQFeV� aQG 
Zhether the prRYLVLRQV RI the 3335 $Ft ± rather thaQ the 0+�$C7� $Ft ± VhRXOG appO\� VLQFe 
Lt LV OLNeO\ tR Ee OeVV reVtrLFtLYe RI a perVRQ¶V hXPaQ rLJhtV aQG IreeGRP RI aFtLRQ�  

Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 (IDCCR Act) 

1��9 7he ,'CC5 $Ft LV XQLTXe tR 1eZ =eaOaQG�9�  ,t prRYLGeV IRr FRPpXOVRr\ Fare aQG rehaELOLtatLRQ 
ZLthLQ the heaOth V\VteP RI perVRQV ZLth aQ LQteOOeFtXaO GLVaELOLt\ ZhR FRPPLt FrLPLQaO RIIeQFeV 
aQG ZhR are QR ORQJer VXEMeFt tR the FrLPLQaO MXVtLFe V\VteP �reIerreG tR aV ³Fare reFLpLeQtV´ 
Rr ³VpeFLaO Fare reFLpLeQtV´��  7here are tZR prLQFLpaO pathZa\V LQtR the Fare reJLPe XQGer thLV 
$Ft�  7he PRVt FRPPRQ rRXte LV a FRXrt RrGer XpRQ EeLQJ IRXQG XQILt tR VtaQG trLaO� IRXQG QRt 
JXLOt\ RQ the EaVLV RI LQVaQLt\� Rr FRQYLFteG RI aQ LPprLVRQaEOe RIIeQFe�9�  5areO\� a prLVRQ 
PaQaJer ZLOO aFtLYate the VeFRQG rRXte� E\ appO\LQJ IRr the PaNLQJ RI a Fare RrGer XQGer V �9 
RI the ,'CC5 $Ft�9� 

1��� (OLJLELOLt\ LV GeterPLQeG E\ appOLFatLRQ RI a teVt EaVeG RQ aVVeVVeG ,4 aQG VRFLaO IXQFtLRQLQJ�  
7he $Ft GeILQeV aQ LQteOOeFtXaO GLVaELOLt\ aV a perPaQeQt LPpaLrPeQt that haV PaQLIeVteG 
GXrLQJ the GeYeORpPeQtaO perLRG RI the perVRQ aQG reVXOtV LQ VLJQLILFaQtO\ VXE�aYeraJe JeQeraO 

                                                
9�   - 6NLpZRrth ³6hRXOG ,QYROXQtar\ 3atLeQtV ZLth CapaFLt\ +aYe the 5LJht tR 5eIXVe 7reatPeQt´ LQ - 

'aZVRQ aQG . *OeGhLOO New Zealand’s Mental Health Act in Practice �983� :eOOLQJtRQ� ��1�� at �1��  
6ee aOVR /eppLQJ� 6taQO\ aQG 7XrQer� aERYe Q �9 aQG GLVFXVVeG LQ Chapter 1$ RI thLV repRrt� 

9�  6ee Chapter � í /LEert\ 6aIeJXarGV� IRr GLVFXVVLRQ RI the LQterIaFe EetZeeQ 0+�C$7� $Ft aQG the 3335 
$Ft� 

9�   6ee : %rRRNEaQNV ´)Xrther 5eIRrP RI 8QILtQeVV tR 6taQG 7rLaO´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 
��1� 

9�   CrLPLQaO 3rRFeGXre �0eQtaOO\ ,PpaLreG 3erVRQV� $Ft ����� V ������E� �GeteQtLRQ LQ a VeFXre IaFLOLt\ RI a 
GeIeQGaQt IRXQG XQILt tR VtaQG trLaO Rr LQVaQe aV a VpeFLaO Fare reFLpLeQt� aQG V ���1��E� �RrGerV GeFOarLQJ 
a GeIeQGaQt IRXQG XQILt tR VtaQG trLaO Rr LQVaQe aV a Fare reFLpLeQt tR reFeLYe Fare XQGer a Fare 
prRJraPPe�� 

9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V �9 aOORZV a PaQaJer RI a prLVRQ 
�LQ the FaVe RI a VerYLQJ prLVRQer� Rr the 'LreFtRr RI $rea 0eQtaO +eaOth 6erYLFeV �'$+06� �LQ the FaVe 
RI a IRrPer VpeFLaO patLeQt� tR appO\ IRr aQ aVVeVVPeQt LI there are reaVRQaEOe JrRXQGV IRr EeOLeYLQJ that 
the perVRQ haV aQ LQteOOeFtXaO GLVaELOLt\� 

�� 
 

LQteOOLJeQFe �,4 OeVV thaQ ��� aQG VLJQLILFaQt GeILFLtV LQ aGaptLYe IXQFtLRQLQJ�9�  :heQ a 
FRPpXOVRr\ Fare RrGer LV PaGe� the MXGJe PXVt VpeFLI\ the terP RI that RrGer� ZLth a Pa[LPXP 
RI three \earV�9�  7he FRXrt reYLeZV the Fare aQG rehaELOLtatLRQ pOaQ at VL[ PRQthV EXt RQO\ haV 
the pRZer tR reFRPPeQG FhaQJeV�  Care reFLpLeQtV are OeJaOO\ repreVeQteG at VRPe VtaJeV 
RI the prRFeeGLQJV aQG there are VL[�PRQthO\ FOLQLFaO reYLeZV� +RZeYer� there LV QR RQJRLQJ 
LQGepeQGeQt VFrXtLQ\ RI Zhether the Fare reFLpLeQt FRQtLQXeV tR Peet the FrLterLa RI LQteOOeFtXaO 
GLVaELOLt\�99  6peFLaOLVt aVVeVVRrV are GeVLJQateG E\ the 'LreFtRr�*eQeraO RI +eaOth aQG are 
TXaOLILeG heaOth aQG GLVaELOLt\ prRIeVVLRQaOV�  7heLr rROe LV tR aVVeVV the OeYeO RI rLVN pRVeG E\ 
the LQGLYLGXaO aQG tR tr\ aQG preGLFt the OLNeOLhRRG RI IXtXre EehaYLRXr�1�� 

1��1 ([LtLQJ the FRPpXOVRr\ Fare reJLPe FaQ Ee GLIILFXOt� partLFXOarO\ IRr Fare reFLpLeQtV ZhR are QRt 
OLNeO\ tR rehaELOLtate�  $V LQteOOeFtXaO GLVaELOLt\ LV GeILQeG LQ the $Ft aV a perPaQeQt VtatXV� the 
RQJRLQJ GeteQtLRQ RI peRpOe XQGer the reJLPe preVeQtV a FRQXQGrXP� aV there LV QR JXaraQtee 
that rehaELOLtatLRQ ZLOO QeFeVVarLO\ reGXFe rLVN IaFtRrV� there LV pRteQtLaO IRr aQ LQGeILQLte 
VeQteQFLQJ reJLPe ZLth GLVprRpRrtLRQateO\ VeYere LQIrLQJePeQtV RQ aQ LQGLYLGXaO¶V OLEert\� ,Q 
RIDCA Central v VM�1�1  the CRXrt RI $ppeaO heOG the prLQFLpOe RI prRpRrtLRQaOLt\ reTXLreG there 
tR Ee a EaOaQFe EetZeeQ the QeeG tR prRteFt the FRPPXQLt\ aQG the OLEert\ LQtereVtV RI the 
Fare reFLpLeQt LQ e[teQGLQJ a FRPpXOVRr\ Fare RrGer�  7he CRXrt FRQFOXGeG that aQ\ ³RrGer 
PXVt Ee the OeaVt FRerFLYe aQG reVtrLFtLYe RptLRQ aYaLOaEOe´�  

1��� :hLOe the e[preVVeG aLP RI the ,'CC5 $Ft LV tR OLPLt the GeteQtLRQ perLRG tR a Pa[LPXP RI 
three \earV� LQ reaOLt\ the IaLOXre RI the OeJLVOatXre tR GeILQe FrLterLa OLPLtLQJ the FRXrtV¶ aELOLt\ tR 
e[teQG VXFh RrGerV haV repeateGO\ reVXOteG LQ a Ge IaFtR pRVLtLRQ ZhereE\ FRPpXOVRr\ Fare 
rLVNV EeFRPLQJ LQGeILQLte preYeQtLYe GeteQtLRQ�1�� ,Q a GLVVeQtLQJ RpLQLRQ LQ the appOLFatLRQ IRr 
OeaYe tR appeaO LQ VM, %araJZaQath - hLJhOLJhteG the ³GLIILFXOt EaOaQFe´ EetZeeQ prRteFtLQJ 
the FRPPXQLt\ IrRP ORZ OeYeO RIIeQGLQJ E\ LQGLYLGXaOV� ZhR EeFaXVe RI LQteOOeFtXaO GLVaELOLt\ 
are QRt OeJaOO\ reVpRQVLEOe� aQG the hXPaQ rLJhtV RI VXFh peRpOe� 1�� 

                                                
9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V ��1�� V ���� VtateV that the 

GeYeORpPeQtaO perLRG RI a perVRQ ³JeQeraOO\ ILQLVheV ZheQ the perVRQ tXrQV 1� \earV´�  (YLGeQFe QRZ 
VhRZV that FRJQLtLYe GeYeORpPeQt taNeV pOaFe at OeaVt XQtLO the PLG���V� aQG LV GepeQGeQt RQ a perVRQ¶V 
GeYeORpPeQtaO eQYLrRQPeQt�  2IteQ Fare reFLpLeQtV ZhR EeeQ raLVeG LQ a GeYeORpPeQtaOO\ GeprLYeG 
FLrFXPVtaQFeV ZLOO VhRZ VLJQLILFaQt LPprRYePeQt LQ FRJQLtLYe IXQFtLRQLQJ�  7hLV haV aOreaG\ reVXOteG LQ 
VRPe Fare reFLpLeQtV QR ORQJer PeetLQJ the FrLterLa RI LQteOOeFtXaO GLVaELOLt\ aQG XQGer V ����� the ,'CC5 
$Ft GReV QRt appO\�  (PaLO IrRP $QthRQ\ 'XQFaQ �1atLRQaO $GYLVRr tR the ,'CC5 $Ft� 0LQLVtr\ RI +eaOth� 
tR $ 'RXJOaVV reJarGLQJ the ,'CC5 $Ft �� 2FtREer ��1��� 

9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V ��� 
99   )Rr e[aPpOe� LQ a FaVe Zhere the ZrLter repreVeQteG the Fare reFLpLeQt� the LQLtLaO aVVeVVPeQt 

XQGertaNeQ LQ the FrLPLQaO FRXrt ZaV EaVeG RQ repRrtV 1� \earV prLRr aQG there haG QRt EeeQ a 
reaVVeVVPeQt RI the Fare reFLpLeQt¶V aGaptLYe IXQFtLRQLQJ IRr the pXrpRVe RI ErLQJLQJ the perVRQ XQGer 
the ,'CC5 $Ft reJLPe� 

1��   0LQLVtr\ RI +eaOth Guidelines for the Role and Function of Specialist Assessors under the Intellectual 
Disability (Compulsory Care and Rehabilitation) Act 2003 �0LQLVtr\ RI +eaOth� :eOOLQJtRQ� ����� at �í��  
7heVe JXLGeOLQeV haYe QRt EeeQ reYLeZeG VLQFe RrLJLQaOO\ pXEOLVheG aQG the PeaVXreV IRr preGLFtLYe rLVN 
haYe QRt EeeQ traQVOateG LQtR the 1eZ =eaOaQG FRQte[t�

1�1   Regional Intellectual Disability Care Agency Central v VM >��1�@ %C/ �9�� >��11@ 1=C$ ��9 at >9��a�@� 
7he appeaO XpheOG a +LJh CRXrt GeFLVLRQ, VM v RIDCA Central (Regional Intellectual Disability Care 
Agency) +C :eOOLQJtRQ C,9����9�������1 �6LPRQ )raQFe -��  ,Q ERth VM aQG aQRther +LJh CRXrt 
appeaO� L v Regional Intellectual Disability Care Agency Central  +C :eOOLQJtRQ C,9���1������1��9 
�0aOORQ -�� the Fare reFLpLeQtV Zere ZRPeQ LQ theLr PLG�IRrtLeV ZhR haG aVVaXOteG aQG threateQeG 
YLROeQFe aJaLQVt theLr FareJLYerV�  3rLRr tR EeLQJ XQGer FRPpXOVRr\ Fare RrGerV the\ haG OarJeO\ OLYeG LQ 
the FRPPXQLt\ ZLth VXppRrteG Fare� 

1��   : %rRRNEaQNV ³0aQaJLQJ the FhaOOeQJeV aQG prRteFtLQJ the rLJhtV RI LQteOOeFtXaOO\ GLVaEOeG RIIeQGerV´ 
LQ % 0F6herr\ aQG , )reFNOetRQ �eGV� Coercive Care: Rights, Law and Policy �5RXtOeGJe� $ELQJtRQ 2[RQ� 
��1�� at �19� 

1��  RIDCA Central (Regional Intellectual Disability Care Agency) v VM >��1�@ 1=C$ �1� at >1�@� 
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1��� 7he ,'CC5 $Ft haV QRt EeeQ reYLeZeG VLQFe Lt ZaV paVVeG� :heQ Lt ZaV ILrVt LQtrRGXFeG� a 
VLJQLILFaQt IXQGLQJ pRRO ZaV aOORFateG IrRP GLVaELOLt\ reVRXrFeV aQG there LV PRre pRteQtLaO LQ 
GLVaELOLt\ VerYLFeV IRr the prRYLVLRQ RI LQGLYLGXaOLVeG Fare paFNaJeV thaQ XQGer the 0+�C$7� 
$Ft�1�� ,Q a reFeQt VtXG\ RI peRpOe ZLth LQteOOeFtXaO GLVaELOLt\� OaZ\erV� aPRQJ RtherV� YRLFeG 
FRQFerQ that VRPe RI the prRFeGXraO aVpeFtV RI the ,'CC5 $Ft LPpaFteG RQ aFFeVV tR MXVtLFe 
E\ Fare reFLpLeQtV�1�� 7he $Ft aOVR GReV QRt FRYer the XQNQRZQ QXPEer RI prLVRQerV ZhR Pa\ 
OaFN FapaFLt\ thrRXJh LQteOOeFtXaO GLVaELOLtLeV Rr thRVe ZhR haYe VXIIereG EraLQ LQMXrLeV aQG 
Zere FRQYLFteG prLRr tR the $Ft FRPLQJ LQtR IRrFe�1�� 

The Code of Health and Disability Services Consumers’ Rights (the HDC Code)

1��� 7he +'C CRGe LV QRZ a FeQtraO part RI 1eZ =eaOaQG¶V heaOth aQG GLVaELOLt\ reJXOatRr\ 
IraPeZRrN�  7he LQterIaFe EetZeeQ the 3335 $Ft aQG the +'C CRGe IRr peRpOe ZhR OaFN 
FapaFLt\ LV QRt ZeOO XQGerVtRRG�  7he 3335 $Ft LV eVVeQtLaOO\ aERXt LQFapaFLt\ aQG the IRrPaO 
prRFeGXreV IRr the appRLQtPeQt RI VXEVtLtXte GeFLVLRQ�PaNerV IRr aGXOtV ZhR OaFN FapaFLt\ LQ 
a ZLGe raQJe RI VLtXatLRQV� VRPe RI ZhLFh FrRVV RYer LQtR heaOthFare GeOLYer\�  ,Q FRQtraVt� the 
aLP RI the +'C CRGe LV tR pOaFe patLeQtV at the heart RI heaOthFare GeFLVLRQ�PaNLQJ aQG� 
Zhere pRVVLEOe� ZLthRXt a VXEVtLtXte GeFLVLRQ�PaNer�  ,t LV FRQFerQeG ZLth LQIRrPaO prRFeGXreV 
IRr eQVXrLQJ that a patLeQt LV FapaEOe RI JLYLQJ FRQVeQt Rr reIXVaO tR a heaOthFare prRFeGXre 
aQG the VtaQGarGV tR Ee aGhereG tR E\ heaOth prRIeVVLRQaOV aQG prRYLGerV RI heaOthFare� 
'eFLVLRQV are PaGe eYer\ Ga\ E\� Rr IRr� peRpOe LQ the heaOth V\VteP ZhR Pa\ haYe 
GLPLQLVheG FapaFLt\ tR JLYe LQIRrPeG FRQVeQt tR heaOthFare prRFeGXreV� 

1��� CapaFLt\ tR PaNe aQ LQIRrPeG FhRLFe aQG JLYe LQIRrPeG FRQVeQt tR heaOthFare prRFeGXreV LV 
a Ne\ FRPpRQeQt tR eQVXrLQJ that the rLJhtV RI patLeQtV are prRteFteG XQGer 5LJhtV �� � aQG � 
RI the +'C CRGe�1��  'eFLVLRQ�PaNLQJ FapaFLt\ Pa\ EeFRPe aQ LVVXe LQ the heaOthFare VettLQJ 
Zhere a perVRQ¶V aELOLt\ tR JLYe LQIRrPeG FRQVeQt LV LQ TXeVtLRQ EeFaXVe RI theLr reIXVaO� IRr 
e[aPpOe� tR FRQVeQt tR a treatPeQt GeFLVLRQ Rr tR XQGerJR a QeeGV aVVeVVPeQt IRr the 
pXrpRVe RI aVVeVVLQJ the OeYeO RI RQJRLQJ Fare the\ reTXLre�1��  

1��� 8QOLNe the 3335 $Ft� the +'C CRGe GReV QRt GeILQe the FRQFept RI FapaFLt\ EXt Lt GReV 
reFRJQLVe the FRPPRQ OaZ preVXPptLRQ RI FRPpeteQFe �5LJht ����� aQG that thRVe ZLth 
LPpaLreG FapaFLt\ VhRXOG partLFLpate aV PXFh aV pRVVLEOe LQ GeFLVLRQV reJarGLQJ theLr 
heaOthFare �5LJht ������1�9  7he preVXPptLRQ RI FRPpeteQFe Pa\ RIteQ Ee eQtLreO\ apprRprLate 
LQ the FRQte[t RI OeJaO prRFeeGLQJV EXt Lt GReV QRt prRYLGe aQ aGeTXate IraPeZRrN IRr FOLQLFaO 

                                                
1��   (PaLO IrRP $QthRQ\ 'XQFaQ� 1atLRQaO $GYLVRr LQ the ,'CC5 $Ft ���� reJarGLQJ the ,'CC5 $Ft �� 

2FtREer ��1��� 
1��   0LrILQ�9eLtFh� *ateV� 'LeVIeOG aQG RtherV� aERYe Q �1 at YLLL�  7hLV VtXG\ reFRPPeQGeG that there QeeGeG 

tR Ee PaQGatRr\ traLQLQJ IRr LQGLYLGXaOV repreVeQtLQJ FOLeQtV XQGer the ,'CC5 $Ft� 
1��   -XVtLFe 6 *Oa]eErRRN ³)RreZRrG´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 9�  ,t LV eVtLPateG that VRPe �� 

perFeQt RI prLVRQerV haYe e[perLeQFeG a heaG LQMXr\� 7he e[teQt RI prLVRQerV haYLQJ LPpaLreG GeFLVLRQ�
PaNLQJ FapaFLt\ LV XQNQRZQ� )Rr e[aPpOe� the ZrLter repreVeQteG a prLVRQer EeIRre the 3arROe %RarG 
ZLth GXaO GLVaELOLtLeV �PeQtaO heaOth aQG LQteOOeFtXaO GLVaELOLtLeV� ZhR ZaV VXEMeFt tR aQ LQGeILQLte VeQteQFe 
RI perLRGLF GeteQtLRQ EXt ZhRVe GLVaELOLtLeV RQO\ EeFaPe appareQt ZheQ LQ prLVRQ� 

1��    7he +'C CRGe LV Vet RXt LQ $ppeQGL[ C� 5LJht � LV the rLJht tR eIIeFtLYe FRPPXQLFatLRQ� 5LJht � LV the 
rLJht tR Ee IXOO\ LQIRrPeG� aQG 5LJht � LV the rLJht tR PaNe aQ LQIRrPeG FhRLFe aQG JLYe LQIRrPeG FRQVeQt� 
6eFtLRQ 11 RI the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� prRYLGeV that eYer\RQe haV the rLJht tR reIXVe tR 
XQGerJR PeGLFaO treatPeQt�  7he ZRrG ³eYer\RQe´ haV EeeQ LQterpreteG tR PeaQ eYer\ perVRQ ZhR haV 
FapaFLt\ tR FRQVeQt� Re S >199�@ 1 1=/5 ���� aOthRXJh thLV LQterpretatLRQ ZRXOG QRZ Ee FaOOeG LQ 
TXeVtLRQ ZLth the PRGerQ QRtLRQ RI OeJaO FapaFLt\ XQGer the C53'� 

1��   ,Q Bedford >��1�@ 1=CRrC 'eFLVLRQ 1R� �����1�, the CRrRQer FRPPeQteG that QR FapaFLt\ aVVeVVPeQt 
ZaV XQGertaNeQ ZheQ the patLeQt �XQGer the 0+�C$7� $Ft� ZLth .RrVaNRII¶V GePeQtLa reIXVeG LQVertLRQ 
RI a QaVRJaVtrLF tXEe IRr a herQLa repaLr RperatLRQ aQG VXEVeTXeQtO\ GLeG�   

1�9   7he terPV ³FapaFLt\´ �3335 $Ft� aQG ³FRPpeteQFe´ �+'C CRGe� are XVeG LQterFhaQJeaEO\ LQ the 
reOeYaQt OeJLVOatLRQ�    

�� 
 

praFtLFe�  7he GLVFXVVLRQ RQ the preVXPptLRQ haV teQGeG tR prRFeeG ZLthRXt FRQVLGeratLRQ RI 
a FOLQLFLaQ¶V GXt\ RI Fare tRZarGV a patLeQt� partLFXOarO\ the FLrFXPVtaQFeV LQ ZhLFh there LV a 
GXt\ tR aVVeVV the patLeQt¶V FRPpeteQFe�11�   

1��� 7here LV QR IRrPaO reTXLrePeQt Rr prRFeGXre IRr aVVeVVLQJ a perVRQ¶V FRPpeteQFe XQGer the 
+'C CRGe IRr the pXrpRVeV RI JLYLQJ Rr reIXVLQJ LQIRrPeG FRQVeQt XQGer 5LJht ��  
1eYertheOeVV� the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer haV IRXQG a *3 tR Ee LQ EreaFh RI the 
+'C CRGe IRr IaLOLQJ tR aVVeVV the FapaFLt\ RI a ZRPaQ ZLth +XQtLQJtRQ¶V GLVeaVe ZhR ZaV 
OLYLQJ LQ LVROatLRQ aQG VTXaORr LQ her RZQ hRPe RYer a 1��\ear perLRG�  7he GRFtRr ZaV IRXQG 
tR Ee LQ EreaFh RI 5LJht � LQ that Vhe IaLOeG tR prRYLGe aGeTXate Fare aQG VXppRrt IRr her 
patLeQt�111 

1��� ,I a perVRQ LV aVVeVVeG aV OaFNLQJ FapaFLt\ aQG there LV QR VXEVtLtXte GeFLVLRQ�PaNer�    5LJht 
���� RI the CRGe RI 5LJhtV prRYLGeV OeJaO MXVtLILFatLRQ IRr prRYLGLQJ heaOth aQG GLVaELOLt\ 
VerYLFeV ZLthRXt FRQVeQt�  7he rLJht LV EaVeG RQ the FRPPRQ OaZ prLQFLpOe Rr GRFtrLQe RI 
QeFeVVLt\ aQG MXVtLILeV heaOthFare prRYLGerV aFtLQJ LQ Zhat the\ FRQVLGer tR Ee the perVRQ¶V 
EeVt LQtereVtV� ,t OarJeO\ prRYLGeV a GeIeQFe IRr the heaOth prRIeVVLRQaO� rather thaQ a VaIeJXarG 
IRr the patLeQt� aQG GReV QRt prRYLGe a JRRG EaVLV IRr PaNLQJ LPpRrtaQt GeFLVLRQV ZLth RQJRLQJ 
FRQVeTXeQFeV IRr peRpOe ZhR OaFN FapaFLt\�11� 

1��9 3rRYLGerV RI VerYLFeV IRr the eOGerO\� LQFOXGLQJ 'LVtrLFt +eaOth %RarGV �'+%V� aQG reVt hRPe 
prRprLetRrV� RIteQ VeeP FRQIXVeG aERXt the reTXLrePeQtV XQGer the 3335 $Ft�  7he\ RIteQ 
reTXLre prRVpeFtLYe reVLGeQtV tR appRLQt aQ attRrQe\ IRr perVRQaO Fare aQG ZeOIare GeFLVLRQV 
�a +eaOthC(57 aXGLt reTXLrePeQt�� Zhether Rr QRt the reVLGeQt ZLVheV tR GR VR� reVXOtLQJ LQ a 
IaFLOLt\ LQVLVtLQJ RQ the appRLQtPeQt RI aQ (32$ aV a reTXLrePeQt IRr aGPLVVLRQ�  7here LV 
aOVR LQFRQVLVteQF\ RQ hRZ 5LJht ���� RI the +'C CRGe LV appOLeG�11� 

1��� 8QOLNe LQ (QJOaQG� the prRPLQeQFe RI FapaFLt\ LVVXeV LQ heaOth aQG GLVaELOLt\ OaZ haV QRt OeG 
tR a FRPpreheQVLYe reYLeZ RI aGXOt JXarGLaQVhLp OaZ LQ 1eZ =eaOaQG�  2Qe RI the 
FRQVeTXeQFeV RI the ³QR�IaXOt´ aFFLGeQt FRPpeQVatLRQ VFhePe aQG LtV VtatXtRr\ Ear aJaLQVt 
VXLQJ heaOth prRIeVVLRQaOV IRr PeGLFaO QeJOLJeQFe FaXVLQJ ³perVRQaO LQMXrLeV´ LV the aEVeQFe 
LQ 1eZ =eaOaQG RI OLtLJatLRQ� aQG aVVRFLateG FaVe OaZ� FRQteVtLQJ aQG FOarLI\LQJ FapaFLt\ tR 
FRQVeQt�  <et FapaFLt\ tR FRQVeQt LV LQFreaVLQJO\ reFRJQLVeG LQ the PRre LQIRrPaO ³FaVe OaZ´ 
RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer¶V RpLQLRQV�11�   

1��1 $ppeQGL[ % LV a reYLeZ RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer¶V RpLQLRQV aQG RI GeFLVLRQV 
RI the +XPaQ 5LJhtV 5eYLeZ 7rLEXQaO� 7hLV reYLeZ VhRZV that RYer tLPe� the LVVXe Zhether a 
FRQVXPer�patLeQt OaFNV FapaFLt\ Rr haV LPpaLreG FapaFLt\ IRr GeFLVLRQ�PaNLQJ LV EeFRPLQJ 
PRre preYaOeQt LQ FRPpOaLQtV LQYeVtLJateG� (YeQ Zhere there LV a VXEVtLtXte GeFLVLRQ�PaNer 
appRLQteG �a ZeOIare JXarGLaQ Rr attRrQe\ XQGer aQ (32$� there haYe EeeQ EreaFheV RI 
5LJhtV � aQG � RI the +'C CRGe LQ FLrFXPVtaQFeV Zhere the perVRQ LV XQaEOe tR PaNe aQ 

                                                
11�   3'* 6NeJJ ³3reVXPLQJ CRPpeteQFe tR CRQVeQt� FRXOG aQ\thLQJ Ee VLOOLer"´ ���11� �� 8 4XeeQVOaQG 

/aZ - 1��� 
111   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer� General Practitioner Dr C� 11 +'C������ 
11�   7he GRFtrLQe RI QeFeVVLt\ aQG 5LJht ���� LV GLVFXVVeG EeORZ LQ Chapter � /LEert\ 6aIeJXarGV aQG Chapter 

� 5eVearFh RQ 3eRpOe ZhR /aFN CapaFLt\� 
11�   /etter IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR COaLre .LEEOeZhLte �0LQLVtr\ RI 6RFLaO 

'eYeORpPeQt 2IILFe IRr 6eQLRr CLtL]eQV� reJarGLQJ the ���� $PeQGPeQtV tR (QGXrLQJ 3RZerV RI 
$ttRrQe\ 3rRYLVLRQV �� -XO\ ��1�� httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���11��919��O�
06'�(3$V�����1��pGI�  

11�     1eJOLJeQt IaLOXre tR REtaLQ LQIRrPeG FRQVeQt ZaV preYLRXVO\ a JrRXQG IRr PeGLFaO PLVaGYeQtXre EXt LV QR 
ORQJer VLQFe the LQtrRGXFtLRQ RI treatPeQt LQMXr\ prRYLVLRQV LQ the $FFLGeQt CRPpeQVatLRQ $Ft ���1� aV 
aPeQGeG LQ ����� 
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1��� 7he ,'CC5 $Ft haV QRt EeeQ reYLeZeG VLQFe Lt ZaV paVVeG� :heQ Lt ZaV ILrVt LQtrRGXFeG� a 
VLJQLILFaQt IXQGLQJ pRRO ZaV aOORFateG IrRP GLVaELOLt\ reVRXrFeV aQG there LV PRre pRteQtLaO LQ 
GLVaELOLt\ VerYLFeV IRr the prRYLVLRQ RI LQGLYLGXaOLVeG Fare paFNaJeV thaQ XQGer the 0+�C$7� 
$Ft�1�� ,Q a reFeQt VtXG\ RI peRpOe ZLth LQteOOeFtXaO GLVaELOLt\� OaZ\erV� aPRQJ RtherV� YRLFeG 
FRQFerQ that VRPe RI the prRFeGXraO aVpeFtV RI the ,'CC5 $Ft LPpaFteG RQ aFFeVV tR MXVtLFe 
E\ Fare reFLpLeQtV�1�� 7he $Ft aOVR GReV QRt FRYer the XQNQRZQ QXPEer RI prLVRQerV ZhR Pa\ 
OaFN FapaFLt\ thrRXJh LQteOOeFtXaO GLVaELOLtLeV Rr thRVe ZhR haYe VXIIereG EraLQ LQMXrLeV aQG 
Zere FRQYLFteG prLRr tR the $Ft FRPLQJ LQtR IRrFe�1�� 

The Code of Health and Disability Services Consumers’ Rights (the HDC Code)

1��� 7he +'C CRGe LV QRZ a FeQtraO part RI 1eZ =eaOaQG¶V heaOth aQG GLVaELOLt\ reJXOatRr\ 
IraPeZRrN�  7he LQterIaFe EetZeeQ the 3335 $Ft aQG the +'C CRGe IRr peRpOe ZhR OaFN 
FapaFLt\ LV QRt ZeOO XQGerVtRRG�  7he 3335 $Ft LV eVVeQtLaOO\ aERXt LQFapaFLt\ aQG the IRrPaO 
prRFeGXreV IRr the appRLQtPeQt RI VXEVtLtXte GeFLVLRQ�PaNerV IRr aGXOtV ZhR OaFN FapaFLt\ LQ 
a ZLGe raQJe RI VLtXatLRQV� VRPe RI ZhLFh FrRVV RYer LQtR heaOthFare GeOLYer\�  ,Q FRQtraVt� the 
aLP RI the +'C CRGe LV tR pOaFe patLeQtV at the heart RI heaOthFare GeFLVLRQ�PaNLQJ aQG� 
Zhere pRVVLEOe� ZLthRXt a VXEVtLtXte GeFLVLRQ�PaNer�  ,t LV FRQFerQeG ZLth LQIRrPaO prRFeGXreV 
IRr eQVXrLQJ that a patLeQt LV FapaEOe RI JLYLQJ FRQVeQt Rr reIXVaO tR a heaOthFare prRFeGXre 
aQG the VtaQGarGV tR Ee aGhereG tR E\ heaOth prRIeVVLRQaOV aQG prRYLGerV RI heaOthFare� 
'eFLVLRQV are PaGe eYer\ Ga\ E\� Rr IRr� peRpOe LQ the heaOth V\VteP ZhR Pa\ haYe 
GLPLQLVheG FapaFLt\ tR JLYe LQIRrPeG FRQVeQt tR heaOthFare prRFeGXreV� 

1��� CapaFLt\ tR PaNe aQ LQIRrPeG FhRLFe aQG JLYe LQIRrPeG FRQVeQt tR heaOthFare prRFeGXreV LV 
a Ne\ FRPpRQeQt tR eQVXrLQJ that the rLJhtV RI patLeQtV are prRteFteG XQGer 5LJhtV �� � aQG � 
RI the +'C CRGe�1��  'eFLVLRQ�PaNLQJ FapaFLt\ Pa\ EeFRPe aQ LVVXe LQ the heaOthFare VettLQJ 
Zhere a perVRQ¶V aELOLt\ tR JLYe LQIRrPeG FRQVeQt LV LQ TXeVtLRQ EeFaXVe RI theLr reIXVaO� IRr 
e[aPpOe� tR FRQVeQt tR a treatPeQt GeFLVLRQ Rr tR XQGerJR a QeeGV aVVeVVPeQt IRr the 
pXrpRVe RI aVVeVVLQJ the OeYeO RI RQJRLQJ Fare the\ reTXLre�1��  

1��� 8QOLNe the 3335 $Ft� the +'C CRGe GReV QRt GeILQe the FRQFept RI FapaFLt\ EXt Lt GReV 
reFRJQLVe the FRPPRQ OaZ preVXPptLRQ RI FRPpeteQFe �5LJht ����� aQG that thRVe ZLth 
LPpaLreG FapaFLt\ VhRXOG partLFLpate aV PXFh aV pRVVLEOe LQ GeFLVLRQV reJarGLQJ theLr 
heaOthFare �5LJht ������1�9  7he preVXPptLRQ RI FRPpeteQFe Pa\ RIteQ Ee eQtLreO\ apprRprLate 
LQ the FRQte[t RI OeJaO prRFeeGLQJV EXt Lt GReV QRt prRYLGe aQ aGeTXate IraPeZRrN IRr FOLQLFaO 

                                                
1��   (PaLO IrRP $QthRQ\ 'XQFaQ� 1atLRQaO $GYLVRr LQ the ,'CC5 $Ft ���� reJarGLQJ the ,'CC5 $Ft �� 

2FtREer ��1��� 
1��   0LrILQ�9eLtFh� *ateV� 'LeVIeOG aQG RtherV� aERYe Q �1 at YLLL�  7hLV VtXG\ reFRPPeQGeG that there QeeGeG 

tR Ee PaQGatRr\ traLQLQJ IRr LQGLYLGXaOV repreVeQtLQJ FOLeQtV XQGer the ,'CC5 $Ft� 
1��   -XVtLFe 6 *Oa]eErRRN ³)RreZRrG´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 9�  ,t LV eVtLPateG that VRPe �� 

perFeQt RI prLVRQerV haYe e[perLeQFeG a heaG LQMXr\� 7he e[teQt RI prLVRQerV haYLQJ LPpaLreG GeFLVLRQ�
PaNLQJ FapaFLt\ LV XQNQRZQ� )Rr e[aPpOe� the ZrLter repreVeQteG a prLVRQer EeIRre the 3arROe %RarG 
ZLth GXaO GLVaELOLtLeV �PeQtaO heaOth aQG LQteOOeFtXaO GLVaELOLtLeV� ZhR ZaV VXEMeFt tR aQ LQGeILQLte VeQteQFe 
RI perLRGLF GeteQtLRQ EXt ZhRVe GLVaELOLtLeV RQO\ EeFaPe appareQt ZheQ LQ prLVRQ� 

1��    7he +'C CRGe LV Vet RXt LQ $ppeQGL[ C� 5LJht � LV the rLJht tR eIIeFtLYe FRPPXQLFatLRQ� 5LJht � LV the 
rLJht tR Ee IXOO\ LQIRrPeG� aQG 5LJht � LV the rLJht tR PaNe aQ LQIRrPeG FhRLFe aQG JLYe LQIRrPeG FRQVeQt� 
6eFtLRQ 11 RI the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� prRYLGeV that eYer\RQe haV the rLJht tR reIXVe tR 
XQGerJR PeGLFaO treatPeQt�  7he ZRrG ³eYer\RQe´ haV EeeQ LQterpreteG tR PeaQ eYer\ perVRQ ZhR haV 
FapaFLt\ tR FRQVeQt� Re S >199�@ 1 1=/5 ���� aOthRXJh thLV LQterpretatLRQ ZRXOG QRZ Ee FaOOeG LQ 
TXeVtLRQ ZLth the PRGerQ QRtLRQ RI OeJaO FapaFLt\ XQGer the C53'� 

1��   ,Q Bedford >��1�@ 1=CRrC 'eFLVLRQ 1R� �����1�, the CRrRQer FRPPeQteG that QR FapaFLt\ aVVeVVPeQt 
ZaV XQGertaNeQ ZheQ the patLeQt �XQGer the 0+�C$7� $Ft� ZLth .RrVaNRII¶V GePeQtLa reIXVeG LQVertLRQ 
RI a QaVRJaVtrLF tXEe IRr a herQLa repaLr RperatLRQ aQG VXEVeTXeQtO\ GLeG�   

1�9   7he terPV ³FapaFLt\´ �3335 $Ft� aQG ³FRPpeteQFe´ �+'C CRGe� are XVeG LQterFhaQJeaEO\ LQ the 
reOeYaQt OeJLVOatLRQ�    

�� 
 

praFtLFe�  7he GLVFXVVLRQ RQ the preVXPptLRQ haV teQGeG tR prRFeeG ZLthRXt FRQVLGeratLRQ RI 
a FOLQLFLaQ¶V GXt\ RI Fare tRZarGV a patLeQt� partLFXOarO\ the FLrFXPVtaQFeV LQ ZhLFh there LV a 
GXt\ tR aVVeVV the patLeQt¶V FRPpeteQFe�11�   

1��� 7here LV QR IRrPaO reTXLrePeQt Rr prRFeGXre IRr aVVeVVLQJ a perVRQ¶V FRPpeteQFe XQGer the 
+'C CRGe IRr the pXrpRVeV RI JLYLQJ Rr reIXVLQJ LQIRrPeG FRQVeQt XQGer 5LJht ��  
1eYertheOeVV� the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer haV IRXQG a *3 tR Ee LQ EreaFh RI the 
+'C CRGe IRr IaLOLQJ tR aVVeVV the FapaFLt\ RI a ZRPaQ ZLth +XQtLQJtRQ¶V GLVeaVe ZhR ZaV 
OLYLQJ LQ LVROatLRQ aQG VTXaORr LQ her RZQ hRPe RYer a 1��\ear perLRG�  7he GRFtRr ZaV IRXQG 
tR Ee LQ EreaFh RI 5LJht � LQ that Vhe IaLOeG tR prRYLGe aGeTXate Fare aQG VXppRrt IRr her 
patLeQt�111 

1��� ,I a perVRQ LV aVVeVVeG aV OaFNLQJ FapaFLt\ aQG there LV QR VXEVtLtXte GeFLVLRQ�PaNer�    5LJht 
���� RI the CRGe RI 5LJhtV prRYLGeV OeJaO MXVtLILFatLRQ IRr prRYLGLQJ heaOth aQG GLVaELOLt\ 
VerYLFeV ZLthRXt FRQVeQt�  7he rLJht LV EaVeG RQ the FRPPRQ OaZ prLQFLpOe Rr GRFtrLQe RI 
QeFeVVLt\ aQG MXVtLILeV heaOthFare prRYLGerV aFtLQJ LQ Zhat the\ FRQVLGer tR Ee the perVRQ¶V 
EeVt LQtereVtV� ,t OarJeO\ prRYLGeV a GeIeQFe IRr the heaOth prRIeVVLRQaO� rather thaQ a VaIeJXarG 
IRr the patLeQt� aQG GReV QRt prRYLGe a JRRG EaVLV IRr PaNLQJ LPpRrtaQt GeFLVLRQV ZLth RQJRLQJ 
FRQVeTXeQFeV IRr peRpOe ZhR OaFN FapaFLt\�11� 

1��9 3rRYLGerV RI VerYLFeV IRr the eOGerO\� LQFOXGLQJ 'LVtrLFt +eaOth %RarGV �'+%V� aQG reVt hRPe 
prRprLetRrV� RIteQ VeeP FRQIXVeG aERXt the reTXLrePeQtV XQGer the 3335 $Ft�  7he\ RIteQ 
reTXLre prRVpeFtLYe reVLGeQtV tR appRLQt aQ attRrQe\ IRr perVRQaO Fare aQG ZeOIare GeFLVLRQV 
�a +eaOthC(57 aXGLt reTXLrePeQt�� Zhether Rr QRt the reVLGeQt ZLVheV tR GR VR� reVXOtLQJ LQ a 
IaFLOLt\ LQVLVtLQJ RQ the appRLQtPeQt RI aQ (32$ aV a reTXLrePeQt IRr aGPLVVLRQ�  7here LV 
aOVR LQFRQVLVteQF\ RQ hRZ 5LJht ���� RI the +'C CRGe LV appOLeG�11� 

1��� 8QOLNe LQ (QJOaQG� the prRPLQeQFe RI FapaFLt\ LVVXeV LQ heaOth aQG GLVaELOLt\ OaZ haV QRt OeG 
tR a FRPpreheQVLYe reYLeZ RI aGXOt JXarGLaQVhLp OaZ LQ 1eZ =eaOaQG�  2Qe RI the 
FRQVeTXeQFeV RI the ³QR�IaXOt´ aFFLGeQt FRPpeQVatLRQ VFhePe aQG LtV VtatXtRr\ Ear aJaLQVt 
VXLQJ heaOth prRIeVVLRQaOV IRr PeGLFaO QeJOLJeQFe FaXVLQJ ³perVRQaO LQMXrLeV´ LV the aEVeQFe 
LQ 1eZ =eaOaQG RI OLtLJatLRQ� aQG aVVRFLateG FaVe OaZ� FRQteVtLQJ aQG FOarLI\LQJ FapaFLt\ tR 
FRQVeQt�  <et FapaFLt\ tR FRQVeQt LV LQFreaVLQJO\ reFRJQLVeG LQ the PRre LQIRrPaO ³FaVe OaZ´ 
RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer¶V RpLQLRQV�11�   

1��1 $ppeQGL[ % LV a reYLeZ RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer¶V RpLQLRQV aQG RI GeFLVLRQV 
RI the +XPaQ 5LJhtV 5eYLeZ 7rLEXQaO� 7hLV reYLeZ VhRZV that RYer tLPe� the LVVXe Zhether a 
FRQVXPer�patLeQt OaFNV FapaFLt\ Rr haV LPpaLreG FapaFLt\ IRr GeFLVLRQ�PaNLQJ LV EeFRPLQJ 
PRre preYaOeQt LQ FRPpOaLQtV LQYeVtLJateG� (YeQ Zhere there LV a VXEVtLtXte GeFLVLRQ�PaNer 
appRLQteG �a ZeOIare JXarGLaQ Rr attRrQe\ XQGer aQ (32$� there haYe EeeQ EreaFheV RI 
5LJhtV � aQG � RI the +'C CRGe LQ FLrFXPVtaQFeV Zhere the perVRQ LV XQaEOe tR PaNe aQ 

                                                
11�   3'* 6NeJJ ³3reVXPLQJ CRPpeteQFe tR CRQVeQt� FRXOG aQ\thLQJ Ee VLOOLer"´ ���11� �� 8 4XeeQVOaQG 

/aZ - 1��� 
111   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer� General Practitioner Dr C� 11 +'C������ 
11�   7he GRFtrLQe RI QeFeVVLt\ aQG 5LJht ���� LV GLVFXVVeG EeORZ LQ Chapter � /LEert\ 6aIeJXarGV aQG Chapter 

� 5eVearFh RQ 3eRpOe ZhR /aFN CapaFLt\� 
11�   /etter IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR COaLre .LEEOeZhLte �0LQLVtr\ RI 6RFLaO 

'eYeORpPeQt 2IILFe IRr 6eQLRr CLtL]eQV� reJarGLQJ the ���� $PeQGPeQtV tR (QGXrLQJ 3RZerV RI 
$ttRrQe\ 3rRYLVLRQV �� -XO\ ��1�� httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���11��919��O�
06'�(3$V�����1��pGI�  

11�     1eJOLJeQt IaLOXre tR REtaLQ LQIRrPeG FRQVeQt ZaV preYLRXVO\ a JrRXQG IRr PeGLFaO PLVaGYeQtXre EXt LV QR 
ORQJer VLQFe the LQtrRGXFtLRQ RI treatPeQt LQMXr\ prRYLVLRQV LQ the $FFLGeQt CRPpeQVatLRQ $Ft ���1� aV 
aPeQGeG LQ ����� 
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LQIRrPeG FhRLFe Rr JLYe LQIRrPeG FRQVeQt�  7heVe EreaFheV haYe RFFXrreG ZheQ there haV 
EeeQ a IaLOXre tR prRperO\ aFtLYate aQ (32$ Rr tR FRQVXOt ZLth the OeJaOO\ appRLQteG VXEVtLtXte 
GeFLVLRQ�PaNer� 7here LV a Jreater ePphaVLV RQ eQVXrLQJ that prRYLGerV aGeTXateO\ aVVeVV 
FapaFLt\� aQG are FOear RQ the OeJaO EaVLV RQ ZhLFh VXEVtLtXte GeFLVLRQV are PaGe ZheQ a 
perVRQ FaQQRt JLYe LQIRrPeG FRQVeQt�   

1��� 7he CRPPLVVLRQer LV FharJeG ZLth LQYeVtLJatLQJ FRPpOaLQtV XQGer the +'C CRGe�11� ,t LV a 
reaFtLYe� QRt a prRaFtLYe� prRFeVV� aQG GReV QRt prRYLGe aGeTXate prRteFtLYe PeFhaQLVPV IRr 
thRVe ZhR OaFN FapaFLt\ aQG are eVpeFLaOO\ YXOQeraEOe LQ the heaOth V\VteP�  7he 
CRPPLVVLRQer¶V RpLQLRQV are OLPLteG tR EreaFheV RI the +'C CRGe� aQG the reTXLrePeQt IRr 
the CRPPLVVLRQer tR LQYeVtLJate a FRPpOaLQt LQLtLaOO\ haV a JateNeeper eIIeFt� aV IeZ 
FRPpOaLQtV are LQYeVtLJateG LQ IaFt aQG eYeQ IeZer reVXOt LQ IXrther aFtLRQ thrRXJh the trLEXQaO 
Rr GLVFLpOLQar\ prRFeVVeV�11�  7here LV a heaOth aQG GLVaELOLt\ aGYRFaF\ VerYLFe XQGer the 
CRPPLVVLRQer� EXt the rROe RI the aGYRFateV LV FeQtreG RQ prRYLGLQJ aVVLVtaQFe ZheQ a 
FRPpOaLQt LV PaGe� rather thaQ at the IrRQt�eQG RI the LQIRrPeG FRQVeQt prRFeVV�11� 

New Zealand summary 

1��� 7he 3335 $Ft LV LQ QeeG RI reYLeZ�11�  7he OeJaO OaQGVFape RI PeQtaO FapaFLt\ OaZ LQ 1eZ 
=eaOaQG LV IraJPeQteG� 7here LV QeLther aQ RYerarFhLQJ OeJaO IraPeZRrN QRr a FRheVLYe VRFLaO 
pROLF\ LQ 1eZ =eaOaQG IRr GeaOLQJ ZLth LVVXeV arLVLQJ IRr peRpOe ZhR OaFN FapaFLt\�  0eQtaO 
FapaFLt\ aIIeFtV aOO aVpeFtV RI peRpOe¶V OLYeV aQG aFFeVV tR the OeJaO V\VteP�  7here LV a GaQJer 
RI a VLOR eIIeFt LVROatLQJ GLIIereQt aVpeFtV RI the OeJaO V\VteP� FRPpartPeQtaOLVLQJ the LVVXeV 
LQ eOGer� IaPLO\� prRpert\� PeGLFaO� PeQtaO heaOth Rr GLVaELOLt\ OaZ� aQG VR RQ�  ,QFreaVLQJO\� 
there LV Jreater reFRJQLtLRQ that reJXOatRr\ IraPeZRrNV LQ the heaOth aQG VRFLaO pROLF\ VphereV 
QeeG tR aYRLG theVe JapV� $V 3rRIeVVRr /aXrLe Va\V� 119 

 7heVe reJXOatRr\ JapV are GeVFrLEeG aV ³OLPLQaO´ �the VpaFeV LQ EetZeeQ��  7he\ RIteQ e[LVt 
RXtVLGe e[LVtLQJ IRrPaO OeJaO aQG VRFLaO VtrXFtXreV� aQG are RIteQ LQ a Vtate RI IOX[�  CLtL]eQV 
ZhR aOVR e[perLeQFe IOX[ LQ theLr FapaFLt\ FaQ ILQG thePVeOYeV LQ OLPLQaO reJXOatRr\ VpaFeV 
Zhere at tLPeV OaZV PLJht� Rr PLJht QRt� appO\ tR theP�   

1��� $ reYLeZ RI the OaZ thereIRre reTXLreV a FRRrGLQateG JRYerQPeQt apprRaFh� 

                                                
11�   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199�� V 1��e��  7he CRPPLVVLRQer FaQ LQYeVtLJate pRteQtLaO 

EreaFheV RI the +'C CRGe RQ a FRPpOaLQt Rr RQ hLV RZQ LQLtLatLYe� 
11�   (PaLO IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR the +eaOth aQG 'LVaELOLt\ 

CRPPLVVLRQer reJarGLQJ 5eYLeZ RI the +'C $Ft aQG CRGe �1� )eErXar\ ��1�� 
httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���1����999�O�+'C�$Ft�aQG�CRGe�5eYLeZ�1�����
1��pGI�  

11�   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� V �� VetV RXt the IXQFtLRQV RI aGYRFateV� ZhLFh LQFOXGeV 
eQVXrLQJ that FRQVXPerV are aZare RI theLr rLJhtV XQGer the +'C CRGe aQG tR prRYLGe aVVLVtaQFe tR 
eQVXre that  heaOthFare prRFeGXreV are perIRrPeG ZLth LQIRrPeG FRQVeQt RI the FRQVXPer� V ���G��  
+eaOth aGYRFateV FaQ aOVR reFeLYe FRPpOaLQtV aQG aVVLVt perVRQV ZhR ZLVh tR pXrVXe a FRPpOaLQt� 

11�   % $tNLQ ³7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19�� í 8pGate aQG 5eIOeFtLRQV´ ���1�� �� 
98:/5 ��9� 

119   7heVe reJXOatRr\ JapV are GeVFrLEeG aV ³OLPLQaO´ �the VpaFeV LQ EetZeeQ� LQ VRFLR�pROLtLFaO OLteratXre� 
/LPLQaO VpaFeV are reaOPV RI pRVVLELOLt\ aQG traQVLtLRQ�  ,QterYLeZ ZLth 3rRIeVVRr *raePe /aXrLe� ChaLr 
RI 0eGLFaO -XrLVprXGeQFe aQG 'LreFtRr RI the -. 0aVRQ ,QVtLtXte IRr 0eGLFLQe� /LIe 6FLeQFeV aQG /aZ� 
(GLQEXrJh 8QLYerVLt\ �$ 'RXJOaVV� (GLQEXrJh� �9 0a\ ��1��� 
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1C:  OVERVIEW OF MENTAL CAPACITY LAW IN ENGLAND AND WALES 

Historical origins – Magna Carta 1215 

1��� 7he RrLJLQV RI the aGXOt JXarGLaQVhLp V\VteP LQ (QJOaQG aQG :aOeV are a pRLJQaQt rePLQGer 
RI the eQGXrLQJ VLJQLILFaQFe RI the 0aJQa Carta MXVt aIter Lt ParNeG the ���th aQQLYerVar\ LQ 
��1��  ,Q aERXt 1���� VhRrtO\ aIter the eQG RI the 6eFRQG %arRQV¶ :ar� .LQJ +eQr\ ,,,� aV heaG 
RI the IeXGaO V\VteP� aVVXPeG FRQtrRO RYer the eVtateV RI ³OXQatLFV´ aQG ³LGLRtV´�  7he pRZerV 
aQG REOLJatLRQV heOG E\ the CrRZQ EeFaPe part RI ³the rR\aO prerRJatLYe´ aQG Zere reVerYeG 
tR the NLQJ LQ hLV rROe aV parens patriae Rr Iather RI the QatLRQ�1��  6XEVeTXeQtO\ the NLQJ 
GeOeJateG the e[erFLVe RI theVe pRZerV tR the MXGJeV� 

1��� 7he area RI OaZ QRZ NQRZQ aV PeQtaO FapaFLt\ OaZ ZaV hLVtRrLFaOO\ reIerreG tR aV OXQaF\ OaZ 
aQG IrRP 1��� tR 19�� the MXGJeV Zere FaOOeG the ³0aVterV LQ /XQaF\´�  6eQLRr -XGJe /XVh 
RI the PRGerQ Ga\ CRXrt RI 3rRteFtLRQ GeVFrLEeV thLV MXrLVGLFtLRQ aV ³RptLPLVtLF´� EeFaXVe Lt 
ZaV EaVeG RQ the prePLVe that OXQatLFV �VRPetLPeV RI JRRG aQG VRXQG PePRr\ aQG 
XQGerVtaQGLQJ aQG VRPetLPeV QRt� PLJht reJaLQ FapaFLt\ aQG ZRXOG e[peFt theLr aVVetV tR Ee 
reVtRreG tR theP LQtaFt� ZhereaV LGLRtV �IRROV IrRP ELrth� ZRXOG QRt�1�1 

1��� 6LQFe the 5eIRrP $Ft 1���� JeQeraOO\ reJarGeG aV the EeJLQQLQJ RI PRGerQ parOLaPeQtar\ 
GePRFraF\ LQ %rLtaLQ� there haYe EeeQ FhaQJeV tR PeQtaO heaOth aQG PeQtaO FapaFLt\ 
OeJLVOatLRQ aERXt RQFe LQ a JeQeratLRQ tR reIOeFt FXrreQt treQGV aQG EeVt praFtLFe� 7he Qe[t 
reYLVLRQ RI the (QJOLVh OeJLVOatLRQ ZLOO prREaEO\ taNe LQtR aFFRXQt reFeQt GeYeORpPeQtV 
LQFOXGLQJ the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �C53'��1��  

Law reform – United Kingdom and Ireland 

1��� ,Q (QJOaQG aQG :aOeV� the 0eQtaO CapaFLt\ $Ft GateV IrRP ����� Lt haV� hRZeYer� EeeQ 
GeVFrLEeG aV a ³199� OaZ´� reIOeFtLQJ the pROLFLeV� phLORVRph\ aQG praFtLFe RI the 199�V�1��  
7he 0eQtaO CapaFLt\ %LOO ZaV aOreaG\ 1� \earV ROG ZheQ Lt ZaV pXt EeIRre 3arOLaPeQt� haYLQJ 
RrLJLQaOO\ appeareG LQ a /aZ CRPPLVVLRQ repRrt pXEOLVheG LQ 199��1��  7he 199� repRrt ZaV 
the FXOPLQatLRQ RI a VerLeV RI IRXr /aZ CRPPLVVLRQ FRQVXOtatLRQ paperV RQ GeFLVLRQ�PaNLQJ 
aQG LQFapaFLt\� ZhLFh LGeQtLILeG a QXPEer RI GeILFLeQFLeV LQ the OaZ� LQFOXGLQJ there EeLQJ QR 
OeJLVOatLRQ aXthRrLVLQJ aQ\ Rther perVRQ Rr FRXrt tR taNe a PeGLFaO GeFLVLRQ RQ EehaOI RI aQ 
aGXOt patLeQt ZLthRXt FapaFLt\ tR PaNe a GeFLVLRQ� 7hLV PeaQt heaY\ reOLaQFe haG tR Ee pOaFeG 
RQ the FRPPRQ OaZ MXVtLILFatLRQ RI QeFeVVLt\� XQGer ZhLFh FOLQLFLaQV PaGe the GeFLVLRQ tR 
prRFeeG�1�� 

1��9 7he /aZ CRPPLVVLRQ reFRPPeQGeG there Ee a VLQJOe FRhereQt VtatXtRr\ VFhePe tR ZhLFh 
reFRXrVe FRXOG Ee haG ZheQ aQ\ GeFLVLRQ �Zhether perVRQaO� PeGLFaO Rr ILQaQFLaO� QeeGeG tR 

                                                
1��   $VhtRQ� aERYe Q �� at 11� 
1�1   ' /XVh ³7he (YROXtLRQ RI the 6tatXtRr\ :LOO -XrLVGLFtLRQ´ ���1�� (OG /- 1��� 
1��   ' /XVh� 3aper preVeQteG tR 7he $FaGeP\ RI (XrRpeaQ /aZ¶V CRQIereQFe RQ the 5LJhtV RI 3erVRQV ZLth 

'LVaELOLtLeV �1� 'eF ��1���  5eOeYaQt VtatXteV Zere paVVeG LQ 1���� 1���� 1�9�� 191�� 19��� 19�9� 19�� 
aQG ����� VRPe RI ZhLFh Zere PRre raGLFaO thaQ RtherV� 

1��   /XVh� aERYe Q 1�1� 
1��   $VhtRQ� aERYe Q �� at ��í9�  7he /aZ 6RFLet\ prRYLGeG the VtLPXOXV IRr the reYLeZ E\ pXEOLVhLQJ a 

GLVFXVVLRQ GRFXPeQt LQ 19�9� ³'eFLVLRQ�PaNLQJ aQG PeQtaO LQFapaFLt\´� 
1��   Re F (Mental patient: Sterilisation) >199�@ � $C 1�  6ee aOVR /aZ CRPPLVVLRQ Mental Incapacity �8./C 

1R ��1� 199�� at �� 
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LQIRrPeG FhRLFe Rr JLYe LQIRrPeG FRQVeQt�  7heVe EreaFheV haYe RFFXrreG ZheQ there haV 
EeeQ a IaLOXre tR prRperO\ aFtLYate aQ (32$ Rr tR FRQVXOt ZLth the OeJaOO\ appRLQteG VXEVtLtXte 
GeFLVLRQ�PaNer� 7here LV a Jreater ePphaVLV RQ eQVXrLQJ that prRYLGerV aGeTXateO\ aVVeVV 
FapaFLt\� aQG are FOear RQ the OeJaO EaVLV RQ ZhLFh VXEVtLtXte GeFLVLRQV are PaGe ZheQ a 
perVRQ FaQQRt JLYe LQIRrPeG FRQVeQt�   

1��� 7he CRPPLVVLRQer LV FharJeG ZLth LQYeVtLJatLQJ FRPpOaLQtV XQGer the +'C CRGe�11� ,t LV a 
reaFtLYe� QRt a prRaFtLYe� prRFeVV� aQG GReV QRt prRYLGe aGeTXate prRteFtLYe PeFhaQLVPV IRr 
thRVe ZhR OaFN FapaFLt\ aQG are eVpeFLaOO\ YXOQeraEOe LQ the heaOth V\VteP�  7he 
CRPPLVVLRQer¶V RpLQLRQV are OLPLteG tR EreaFheV RI the +'C CRGe� aQG the reTXLrePeQt IRr 
the CRPPLVVLRQer tR LQYeVtLJate a FRPpOaLQt LQLtLaOO\ haV a JateNeeper eIIeFt� aV IeZ 
FRPpOaLQtV are LQYeVtLJateG LQ IaFt aQG eYeQ IeZer reVXOt LQ IXrther aFtLRQ thrRXJh the trLEXQaO 
Rr GLVFLpOLQar\ prRFeVVeV�11�  7here LV a heaOth aQG GLVaELOLt\ aGYRFaF\ VerYLFe XQGer the 
CRPPLVVLRQer� EXt the rROe RI the aGYRFateV LV FeQtreG RQ prRYLGLQJ aVVLVtaQFe ZheQ a 
FRPpOaLQt LV PaGe� rather thaQ at the IrRQt�eQG RI the LQIRrPeG FRQVeQt prRFeVV�11� 

New Zealand summary 

1��� 7he 3335 $Ft LV LQ QeeG RI reYLeZ�11�  7he OeJaO OaQGVFape RI PeQtaO FapaFLt\ OaZ LQ 1eZ 
=eaOaQG LV IraJPeQteG� 7here LV QeLther aQ RYerarFhLQJ OeJaO IraPeZRrN QRr a FRheVLYe VRFLaO 
pROLF\ LQ 1eZ =eaOaQG IRr GeaOLQJ ZLth LVVXeV arLVLQJ IRr peRpOe ZhR OaFN FapaFLt\�  0eQtaO 
FapaFLt\ aIIeFtV aOO aVpeFtV RI peRpOe¶V OLYeV aQG aFFeVV tR the OeJaO V\VteP�  7here LV a GaQJer 
RI a VLOR eIIeFt LVROatLQJ GLIIereQt aVpeFtV RI the OeJaO V\VteP� FRPpartPeQtaOLVLQJ the LVVXeV 
LQ eOGer� IaPLO\� prRpert\� PeGLFaO� PeQtaO heaOth Rr GLVaELOLt\ OaZ� aQG VR RQ�  ,QFreaVLQJO\� 
there LV Jreater reFRJQLtLRQ that reJXOatRr\ IraPeZRrNV LQ the heaOth aQG VRFLaO pROLF\ VphereV 
QeeG tR aYRLG theVe JapV� $V 3rRIeVVRr /aXrLe Va\V� 119 

 7heVe reJXOatRr\ JapV are GeVFrLEeG aV ³OLPLQaO´ �the VpaFeV LQ EetZeeQ��  7he\ RIteQ e[LVt 
RXtVLGe e[LVtLQJ IRrPaO OeJaO aQG VRFLaO VtrXFtXreV� aQG are RIteQ LQ a Vtate RI IOX[�  CLtL]eQV 
ZhR aOVR e[perLeQFe IOX[ LQ theLr FapaFLt\ FaQ ILQG thePVeOYeV LQ OLPLQaO reJXOatRr\ VpaFeV 
Zhere at tLPeV OaZV PLJht� Rr PLJht QRt� appO\ tR theP�   

1��� $ reYLeZ RI the OaZ thereIRre reTXLreV a FRRrGLQateG JRYerQPeQt apprRaFh� 

                                                
11�   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199�� V 1��e��  7he CRPPLVVLRQer FaQ LQYeVtLJate pRteQtLaO 

EreaFheV RI the +'C CRGe RQ a FRPpOaLQt Rr RQ hLV RZQ LQLtLatLYe� 
11�   (PaLO IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR the +eaOth aQG 'LVaELOLt\ 

CRPPLVVLRQer reJarGLQJ 5eYLeZ RI the +'C $Ft aQG CRGe �1� )eErXar\ ��1�� 
httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���1����999�O�+'C�$Ft�aQG�CRGe�5eYLeZ�1�����
1��pGI�  

11�   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� V �� VetV RXt the IXQFtLRQV RI aGYRFateV� ZhLFh LQFOXGeV 
eQVXrLQJ that FRQVXPerV are aZare RI theLr rLJhtV XQGer the +'C CRGe aQG tR prRYLGe aVVLVtaQFe tR 
eQVXre that  heaOthFare prRFeGXreV are perIRrPeG ZLth LQIRrPeG FRQVeQt RI the FRQVXPer� V ���G��  
+eaOth aGYRFateV FaQ aOVR reFeLYe FRPpOaLQtV aQG aVVLVt perVRQV ZhR ZLVh tR pXrVXe a FRPpOaLQt� 

11�   % $tNLQ ³7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19�� í 8pGate aQG 5eIOeFtLRQV´ ���1�� �� 
98:/5 ��9� 

119   7heVe reJXOatRr\ JapV are GeVFrLEeG aV ³OLPLQaO´ �the VpaFeV LQ EetZeeQ� LQ VRFLR�pROLtLFaO OLteratXre� 
/LPLQaO VpaFeV are reaOPV RI pRVVLELOLt\ aQG traQVLtLRQ�  ,QterYLeZ ZLth 3rRIeVVRr *raePe /aXrLe� ChaLr 
RI 0eGLFaO -XrLVprXGeQFe aQG 'LreFtRr RI the -. 0aVRQ ,QVtLtXte IRr 0eGLFLQe� /LIe 6FLeQFeV aQG /aZ� 
(GLQEXrJh 8QLYerVLt\ �$ 'RXJOaVV� (GLQEXrJh� �9 0a\ ��1��� 
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1C:  OVERVIEW OF MENTAL CAPACITY LAW IN ENGLAND AND WALES 

Historical origins – Magna Carta 1215 

1��� 7he RrLJLQV RI the aGXOt JXarGLaQVhLp V\VteP LQ (QJOaQG aQG :aOeV are a pRLJQaQt rePLQGer 
RI the eQGXrLQJ VLJQLILFaQFe RI the 0aJQa Carta MXVt aIter Lt ParNeG the ���th aQQLYerVar\ LQ 
��1��  ,Q aERXt 1���� VhRrtO\ aIter the eQG RI the 6eFRQG %arRQV¶ :ar� .LQJ +eQr\ ,,,� aV heaG 
RI the IeXGaO V\VteP� aVVXPeG FRQtrRO RYer the eVtateV RI ³OXQatLFV´ aQG ³LGLRtV´�  7he pRZerV 
aQG REOLJatLRQV heOG E\ the CrRZQ EeFaPe part RI ³the rR\aO prerRJatLYe´ aQG Zere reVerYeG 
tR the NLQJ LQ hLV rROe aV parens patriae Rr Iather RI the QatLRQ�1��  6XEVeTXeQtO\ the NLQJ 
GeOeJateG the e[erFLVe RI theVe pRZerV tR the MXGJeV� 

1��� 7he area RI OaZ QRZ NQRZQ aV PeQtaO FapaFLt\ OaZ ZaV hLVtRrLFaOO\ reIerreG tR aV OXQaF\ OaZ 
aQG IrRP 1��� tR 19�� the MXGJeV Zere FaOOeG the ³0aVterV LQ /XQaF\´�  6eQLRr -XGJe /XVh 
RI the PRGerQ Ga\ CRXrt RI 3rRteFtLRQ GeVFrLEeV thLV MXrLVGLFtLRQ aV ³RptLPLVtLF´� EeFaXVe Lt 
ZaV EaVeG RQ the prePLVe that OXQatLFV �VRPetLPeV RI JRRG aQG VRXQG PePRr\ aQG 
XQGerVtaQGLQJ aQG VRPetLPeV QRt� PLJht reJaLQ FapaFLt\ aQG ZRXOG e[peFt theLr aVVetV tR Ee 
reVtRreG tR theP LQtaFt� ZhereaV LGLRtV �IRROV IrRP ELrth� ZRXOG QRt�1�1 

1��� 6LQFe the 5eIRrP $Ft 1���� JeQeraOO\ reJarGeG aV the EeJLQQLQJ RI PRGerQ parOLaPeQtar\ 
GePRFraF\ LQ %rLtaLQ� there haYe EeeQ FhaQJeV tR PeQtaO heaOth aQG PeQtaO FapaFLt\ 
OeJLVOatLRQ aERXt RQFe LQ a JeQeratLRQ tR reIOeFt FXrreQt treQGV aQG EeVt praFtLFe� 7he Qe[t 
reYLVLRQ RI the (QJOLVh OeJLVOatLRQ ZLOO prREaEO\ taNe LQtR aFFRXQt reFeQt GeYeORpPeQtV 
LQFOXGLQJ the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �C53'��1��  

Law reform – United Kingdom and Ireland 

1��� ,Q (QJOaQG aQG :aOeV� the 0eQtaO CapaFLt\ $Ft GateV IrRP ����� Lt haV� hRZeYer� EeeQ 
GeVFrLEeG aV a ³199� OaZ´� reIOeFtLQJ the pROLFLeV� phLORVRph\ aQG praFtLFe RI the 199�V�1��  
7he 0eQtaO CapaFLt\ %LOO ZaV aOreaG\ 1� \earV ROG ZheQ Lt ZaV pXt EeIRre 3arOLaPeQt� haYLQJ 
RrLJLQaOO\ appeareG LQ a /aZ CRPPLVVLRQ repRrt pXEOLVheG LQ 199��1��  7he 199� repRrt ZaV 
the FXOPLQatLRQ RI a VerLeV RI IRXr /aZ CRPPLVVLRQ FRQVXOtatLRQ paperV RQ GeFLVLRQ�PaNLQJ 
aQG LQFapaFLt\� ZhLFh LGeQtLILeG a QXPEer RI GeILFLeQFLeV LQ the OaZ� LQFOXGLQJ there EeLQJ QR 
OeJLVOatLRQ aXthRrLVLQJ aQ\ Rther perVRQ Rr FRXrt tR taNe a PeGLFaO GeFLVLRQ RQ EehaOI RI aQ 
aGXOt patLeQt ZLthRXt FapaFLt\ tR PaNe a GeFLVLRQ� 7hLV PeaQt heaY\ reOLaQFe haG tR Ee pOaFeG 
RQ the FRPPRQ OaZ MXVtLILFatLRQ RI QeFeVVLt\� XQGer ZhLFh FOLQLFLaQV PaGe the GeFLVLRQ tR 
prRFeeG�1�� 

1��9 7he /aZ CRPPLVVLRQ reFRPPeQGeG there Ee a VLQJOe FRhereQt VtatXtRr\ VFhePe tR ZhLFh 
reFRXrVe FRXOG Ee haG ZheQ aQ\ GeFLVLRQ �Zhether perVRQaO� PeGLFaO Rr ILQaQFLaO� QeeGeG tR 

                                                
1��   $VhtRQ� aERYe Q �� at 11� 
1�1   ' /XVh ³7he (YROXtLRQ RI the 6tatXtRr\ :LOO -XrLVGLFtLRQ´ ���1�� (OG /- 1��� 
1��   ' /XVh� 3aper preVeQteG tR 7he $FaGeP\ RI (XrRpeaQ /aZ¶V CRQIereQFe RQ the 5LJhtV RI 3erVRQV ZLth 

'LVaELOLtLeV �1� 'eF ��1���  5eOeYaQt VtatXteV Zere paVVeG LQ 1���� 1���� 1�9�� 191�� 19��� 19�9� 19�� 
aQG ����� VRPe RI ZhLFh Zere PRre raGLFaO thaQ RtherV� 

1��   /XVh� aERYe Q 1�1� 
1��   $VhtRQ� aERYe Q �� at ��í9�  7he /aZ 6RFLet\ prRYLGeG the VtLPXOXV IRr the reYLeZ E\ pXEOLVhLQJ a 

GLVFXVVLRQ GRFXPeQt LQ 19�9� ³'eFLVLRQ�PaNLQJ aQG PeQtaO LQFapaFLt\´� 
1��   Re F (Mental patient: Sterilisation) >199�@ � $C 1�  6ee aOVR /aZ CRPPLVVLRQ Mental Incapacity �8./C 

1R ��1� 199�� at �� 
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Ee PaGe IRr a perVRQ aJeG 1� Rr RYer ZhR OaFNeG FapaFLt\�1�� 7he 0eQtaO CapaFLt\ $Ft ���� 
�(QJOaQG aQG :aOeV� eYeQtXaOO\ FaPe LQtR IRrFe RQ 1 2FtREer �����   

1��� 6FRtOaQG aFhLeYeG PeQtaO FapaFLt\ OeJLVOatLRQ ILrVt�  7he $GXOtV ZLth ,QFapaFLt\ �6FRtOaQG� $Ft 
���� IROORZeG reFRPPeQGatLRQV RI the 6FRttLVh /aZ CRPPLVVLRQ1�� aQG ZaV RQe RI the 
earOLeVt pLeFeV RI OeJLVOatLRQ tR Ee paVVeG E\ the QeZO\ IRrPeG 6FRttLVh 3arOLaPeQt�1��  7he 
6FRttLVh OeJLVOatLRQ ZaV LPpOePeQteG LQ VtaJeV�  7here are three PaLQ aJeQFLeV LQYROYeG� the 
3XEOLF *XarGLaQ haV a VXperYLVRr\ rROe aQG NeepV reJLVterV RI attRrQe\V� peRpOe ZhR FaQ 
aFFeVV IXQGV� JXarGLaQV aQG LQterYeQtLRQ RrGerV� ORFaO aXthRrLtLeV ORRN aIter the ZeOIare RI 
aGXOtV ZhR OaFN FapaFLt\� aQG the 0eQtaO :eOIare CRPPLVVLRQ prRteFtV the LQtereVtV RI aGXOtV 
ZhR OaFN FapaFLt\ aV a reVXOt RI a PeQtaO GLVRrGer� XQGer ERth the PeQtaO heaOth aQG the 
PeQtaO FapaFLt\ OeJLVOatLRQ�1�9  7he CRPPLVVLRQ¶V IXQFtLRQV LQFOXGe� XQGertaNLQJ YLVLtV LQ a 
YarLet\ RI VettLQJV� Farr\LQJ RXt LQYeVtLJatLRQV reOatLQJ tR LPprRper GeteQtLRQ� aEXVe� QeJOeFt 
Rr GeILFLeQF\ RI Fare aQG treatPeQt� JLYLQJ aGYLFe� prRPRtLQJ EeVt praFtLFe� aQG FhaOOeQJLQJ 
OeJLVOatLRQ aQG VRFLaO pROLF\ Zhere apprRprLate�1��  ,t haV VLPLOar LQYeVtLJatRr\ pRZerV tR the 
+eaOth aQG 'LVaELOLt\ CRPPLVVLRQer LQ 1eZ =eaOaQG EXt LV QRt RperatLQJ XQGer a FRGe RI 
patLeQtV¶ rLJhtV�1�1   

1��1 ,t LV LQtereVtLQJ tR QRte that the 6FRttLVh OeJLVOatLRQ eVtaEOLVheV a VpeFLaO prRFeGXre IRr 
apprRYLQJ PeGLFaO treatPeQt LQ FertaLQ FaVeV IRr a perVRQ ZhR OaFNV FapaFLt\�  $ VeFRQG 
RpLQLRQ FaQ Ee REtaLQeG IrRP a GRFtRr thrRXJh the 0eQtaO :eOIare CRPPLVVLRQ� tR reYLeZ 
VpeFLILeG treatPeQtV JLYeQ XQGer that $Ft� aQG tR aGMXGLFate LQ FaVeV Zhere there LV 
GLVaJreePeQt EetZeeQ a treatLQJ ph\VLFLaQ aQG a ZeOIare JXarGLaQ Rr attRrQe\� aOthRXJh Lt LV 
rare IRr a GRFtRr tR Farr\ RXt treatPeQt LQ the IaFe RI a reIXVaO E\ a ZeOIare JXarGLaQ Rr 
attRrQe\�1�� 

1��� ,Q 1RrtherQ ,reOaQG� the 0eQtaO CapaFLt\ %LOO reFeQtO\ paVVeG E\ the 3arOLaPeQt LV the QeZeVt 
aQG PRVt aPELtLRXV pLeFe RI OeJLVOatLRQ�1�� ,t ZLOO pXt 1RrtherQ ,reOaQG aheaG RI aQ\ Rther 
MXrLVGLFtLRQ LQ the ZRrOG LQ terPV RI tr\LQJ tR FRPELQe PeQtaO heaOth aQG PeQtaO FapaFLt\ 
OeJLVOatLRQ that LV VtrRQJO\ �LI QRt e[FOXVLYeO\� FapaFLt\ EaVeG�  ,t LV a EraYe attePpt tR Ee 
FRPpatLEOe ZLth the C53' aQG tR aYRLG GLVFrLPLQatLRQ RQ the JrRXQGV RI GLVaELOLt\ aV the VROe 
EaVLV IRr FRPpXOVRr\ treatPeQt� ,t retaLQV the IXQFtLRQaO teVt aQG the ³GLaJQRVtLF threVhROG´ 

                                                
1��   ,Q the earO\ 199�V there Zere IRXr /aZ CRPPLVVLRQ repRrtV that IRrPeG the EaVLV RI the 0eQtaO CapaFLt\ 

$Ft ���� http���ZZZ�EaLOLL�RrJ�eZ�Rther�(:/C�1991�F119�htPO�  
1��   /aZ CRPPLVVLRQ Report on Incapable Adults �6FRt /C 1R 1�1� -XO\ 199��� 
1��   $ :arG The Power to Act: The Development of Scots Law for Mentally Handicapped People �6FRttLVh 

6RFLet\ IRr the 0eQtaOO\ +aQGLFappeG� *OaVJRZ� 199�� at 1�1� 0XFh RI the LPpetXV IRr the 6FRttLVh OaZ 
reIRrP  aQG JaLQLQJ the atteQtLRQ RI the 6FRttLVh /aZ CRPPLVVLRQ ZaV �aQG VtLOO LV� GrLYeQ E\ $GrLaQ 
:arG� a VROLFLtRr EaVeG LQ *OaVJRZ� ZhR ZrRte VeYeraO ERRNV LQ the 199�V RQ OaZ reIRrP that ZaV 
RFFXrrLQJ LQterQatLRQaOO\� LQFOXGLQJ the 1eZ =eaOaQG PRGeO LQ the theQ QeZO\ paVVeG 3335 $Ft 19��� 

1�9   0eQtaO +eaOth �Care aQG 7reatPeQt� �6FRtOaQG� $Ft ���� aQG $GXOtV ZLth ,QFapaFLt\ $Ft �����  6ee 
ZZZ�PZFVFRt�RrJ�XN. 

1��   ,QterYLeZ ZLth CROLQ 0F.a\� ChLeI ([eFXtLYe� 0eQtaO :eOIare CRPPLVVLRQ IRr 6FRtOaQG �$ 'RXJOaVV� 
(GLQEXrJh� �1 0a\ ��1���  7here haV EeeQ a Vteep rLVe LQ ZeOIare JXarGLaQVhLp appOLFatLRQV tR the 
CRPPLVVLRQ í ��� LQ IRXr \earV� 

1�1   $ 5XFN .eeQe aQG ( +RrQe ³:h\ a 0eQtaO CapaFLt\ $Ft CRPPLVVLRQ �aQG :hat 6hRXOG ,t /RRN /LNe�"´ 
���1�� � (OG /- �1�� 

1��  $GXOtV ZLth ,QFapaFLt\ $Ft ����� VV ��� ���  7he CRPPLVVLRQ haV a reVpRQVLELOLt\ tR QRPLQate aQ 
LQGepeQGeQt PeGLFaO praFtLtLRQer�  ,QterYLeZ ZLth CROLQ 0F.a\� ChLeI ([eFXtLYe� 0eQtaO :eOIare 
CRPPLVVLRQ IRr 6FRtOaQG �$ 'RXJOaVV� (GLQEXrJh� �1 0a\ ��1��� 6eFtLRQ �1 RI thLV $Ft prRYLGeV 
OeJLVOatLYe VaIeJXarGV Zhere reVearFh LV XQGertaNeQ RQ peRpOe ZhR OaFN FapaFLt\ VLPLOar tR VV ��í�� RI 
the 0C$� 6ee Chapter � 5eVearFh RQ 3eRpOe ZhR /aFN CapaFLt\�  

1��   ,QtrRGXFeG LQtR the 1RrtherQ ,reOaQG 3arOLaPeQt RQ � -XQe ��1��  7he ELOO ZaV FRPpOeteG RQ 1� 0arFh 
��1� aQG ZaV aZaLtLQJ 5R\aO $VVeQt at the tLPe RI ZrLtLQJ thLV repRrt� 
ZZZ�QLaVVePEO\�JRY�XN�aVVePEO\�EXVLQeVV�OeJLVOatLRQ�prLPar\�OeJLVOatLRQ�FXrreQt�ELOOV�PeQtaO�
FapaFLt\�ELOO� 
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�LPpaLrPeQt RI� Rr GLVtXrEaQFe LQ the IXQFtLRQLQJ RI� the EraLQ Rr PLQG�1�� RI the (QJOLVh aQG 
:eOVh 0C$� +RZeYer� the 0C$ teVt LV TXaOLILeG VR that Lt ³GReV QRt Patter Zhether the 
LPpaLrPeQt Rr GLVtXrEaQFe LV FaXVeG E\ a GLVRrGer Rr GLVaELOLt\ Rr RtherZLVe thaQ E\ a 
GLVaELOLt\´�1�� 

1��� ,Q the 5epXEOLF RI ,reOaQG� the $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� %LOO ZaV LQtrRGXFeG LQ 
��1��  )ROORZLQJ VXEVtaQtLYe aPeQGPeQtV GXrLQJ ��1� Lt ZaV paVVeG LQtR OaZ at the eQG RI 
the \ear�1��  /aZ reIRrP LV ZeOO RYerGXe LQ ,reOaQG� the QeZ OaZ ZLOO repOaFe the /XQaF\ 
5eJXOatLRQV $Ft ,reOaQG 1��1� GraFRQLaQ OeJLVOatLRQ aGPLQLVtereG thrRXJh the :arGV RI CRXrt 
V\VteP LQ the +LJh CRXrt�  

1��� 7he QeZ OeJLVOatLRQ LQ ,reOaQG ePEraFeV VXppRrteG GeFLVLRQ�PaNLQJ XQGer the C53' ZLth a 
three�VtaJe apprRaFh tR the aVVeVVPeQt RI FapaFLt\�1��  $t the OeaVt IRrPaO eQG RI the 
VpeFtrXP� peRpOe FaQ appRLQt a GeFLVLRQ�PaNLQJ aVVLVtaQt ZheQ the\ are FRQFerQeG that the\ 
haYe Rr ZLOO VhRrtO\ haYe GLIILFXOt\ LQ PaNLQJ GeFLVLRQV ZLthRXt aVVLVtaQFe�1��  7he Qe[t Vtep LV 
appRLQtPeQt RI a FR�GeFLVLRQ�PaNer� ZhLFh LV a FRQtraFtXaO arraQJePeQt that PXVt Ee 
ZLtQeVVeG E\ tZR peRpOe �RQe FRPpOeteO\ LQGepeQGeQt RI eLther part\�� EXt GReV QRt reTXLre 
FRXrt apprRYaO�1�9  )LQaOO\� there LV aQ appOLFatLRQ prRFeVV IRr a GeFLVLRQ�PaNLQJ repreVeQtatLYe 
appRLQteG E\ the FRXrt� ZhR LV aQ LQGLYLGXaO ZLth a ³ERQa ILGe´ LQtereVt LQ the ZeOIare RI the 
reOeYaQt perVRQ� ZheQ the perVRQ OaFNV FapaFLt\ tR PaNe GeFLVLRQV�1��  7he ,rLVh OaZ LV 
prRJreVVLYe aQG aOLJQV ZLth hXPaQ rLJhtV REOLJatLRQV E\ reFRJQLVLQJ OeJaO FapaFLt\ aV a 
FRQtLQXXP aQG the rROe RI VXppRrteG GeFLVLRQ�PaNLQJ�  CR�GeFLVLRQ�PaNLQJ repreVeQtV aQ 
LQterPeGLate phaVe Zhere a perVRQ IaOOV VRPeZhere EetZeeQ QeeGLQJ heOp tR PaNe GeFLVLRQV 
aQG EeLQJ FRPpOeteO\ XQaEOe tR PaNe GeFLVLRQV IRr thePVeOYeV�1�1 

Mental Capacity Act 2005 (England and Wales) − an overview  

1��� 7he 0eQtaO CapaFLt\ $Ft ���� �0C$� LV a FRPpreheQVLYe RYerhaXO RI thLV area RI OaZ LQ 
(QJOaQG aQG :aOeV�  7he OeJLVOatLRQ PaGe VLJQLILFaQt FhaQJeV tR the OeJaO rLJhtV aIIRrGeG tR 
thRVe ZhR OaFN FapaFLt\ LQ (QJOaQG�  7he 0C$ eVtaEOLVheV a VLQJOe VtatXtRr\ IraPeZRrN IRr 
the PaNLQJ RI perVRQaO ZeOIare GeFLVLRQV� heaOthFare GeFLVLRQV aQG ILQaQFLaO GeFLVLRQV RQ 
EehaOI RI aGXOtV ZhR Pa\ OaFN FapaFLt\ tR PaNe VpeFLILF GeFLVLRQV IRr thePVeOYeV�1��  7he 
IraPeZRrN prRYLGeV a hLerarFh\ RI prRFeVVeV� e[teQGLQJ IrRP LQIRrPaO Ga\�tR�Ga\ Fare aQG 
treatPeQt GeFLVLRQV� tR GeFLVLRQ�PaNLQJ reTXLrLQJ the e[erFLVe RI IRrPaO pRZerV� aQG 
XOtLPateO\ tR FRXrt GeFLVLRQV aQG MXGJPeQtV�  ,t aOVR FOarLILeV the aFtLRQV that FaQ Ee taNeQ E\ 
RtherV LQYROYeG ZLth the Fare Rr PeGLFaO treatPeQt RI peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt� 

1��� 7he Ne\ prRYLVLRQV RI the 0C$� reOatLQJ tR the JXLGLQJ OeJaO prLQFLpOeV �V 1�� the GeILQLtLRQ RI 
FapaFLt\ aQG the OeJaO teVt IRr LQterYeQtLRQ �VV � aQG ��� aQG the FRQFept RI the perVRQ¶V EeVt 
LQtereVtV �V ��� are Vet RXt LQ $ppeQGL[ C�  

                                                
1��    0eQtaO CapaFLt\ %LOO �1,�� V ��1�� 
1��    0eQtaO CapaFLt\ %LOO �1,�� V ����� 
1��   7he $VVLVteG 'eFLVLRQ�PaNLQJ �CapaFLt\� $Ft ��1� ZaV paVVeG LQtR OaZ RQ �� 'eFePEer ��1�� 

http���ZZZ�LrLVhVtatXteERRN�Le�eOL���1��aFt����eQaFteG�eQ�pGI� 
1��   *5 $VhtRQ� ³+aV RXr 0eQtaO CapaFLt\ -XrLVGLFtLRQ 5eaFheG the 7XrQLQJ 3RLQt"´ >��1�@ (OG /-� �1��   
1��   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V1�� 
1�9   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V 1�� 
1��   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V ��� 
1�1   ,QterYLeZ ZLth 'r )raQFeV 0attheZV� *3�OaZ\er ZhR haV ZRrNeG aV a GRFtRr LQ ,reOaQG �$ 'RXJOaVV� 

'XQeGLQ� �� 1RYePEer ��1��� 
1��   ,Q (QJOaQG aQG :aOeV� PaQ\ peRpOe OaFNLQJ FapaFLt\ GXe tR PeQtaO GLVRrGer �LQFOXGLQJ OearQLQJ GLVaELOLt\ 

aQG GePeQtLa� FRPe XQGer the 0eQtaO +eaOth $Ft 19��� aOthRXJh the FRQFept RI FapaFLt\ LV QRt 
PeQtLRQeG LQ the OeJLVOatLRQ� 
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Ee PaGe IRr a perVRQ aJeG 1� Rr RYer ZhR OaFNeG FapaFLt\�1�� 7he 0eQtaO CapaFLt\ $Ft ���� 
�(QJOaQG aQG :aOeV� eYeQtXaOO\ FaPe LQtR IRrFe RQ 1 2FtREer �����   

1��� 6FRtOaQG aFhLeYeG PeQtaO FapaFLt\ OeJLVOatLRQ ILrVt�  7he $GXOtV ZLth ,QFapaFLt\ �6FRtOaQG� $Ft 
���� IROORZeG reFRPPeQGatLRQV RI the 6FRttLVh /aZ CRPPLVVLRQ1�� aQG ZaV RQe RI the 
earOLeVt pLeFeV RI OeJLVOatLRQ tR Ee paVVeG E\ the QeZO\ IRrPeG 6FRttLVh 3arOLaPeQt�1��  7he 
6FRttLVh OeJLVOatLRQ ZaV LPpOePeQteG LQ VtaJeV�  7here are three PaLQ aJeQFLeV LQYROYeG� the 
3XEOLF *XarGLaQ haV a VXperYLVRr\ rROe aQG NeepV reJLVterV RI attRrQe\V� peRpOe ZhR FaQ 
aFFeVV IXQGV� JXarGLaQV aQG LQterYeQtLRQ RrGerV� ORFaO aXthRrLtLeV ORRN aIter the ZeOIare RI 
aGXOtV ZhR OaFN FapaFLt\� aQG the 0eQtaO :eOIare CRPPLVVLRQ prRteFtV the LQtereVtV RI aGXOtV 
ZhR OaFN FapaFLt\ aV a reVXOt RI a PeQtaO GLVRrGer� XQGer ERth the PeQtaO heaOth aQG the 
PeQtaO FapaFLt\ OeJLVOatLRQ�1�9  7he CRPPLVVLRQ¶V IXQFtLRQV LQFOXGe� XQGertaNLQJ YLVLtV LQ a 
YarLet\ RI VettLQJV� Farr\LQJ RXt LQYeVtLJatLRQV reOatLQJ tR LPprRper GeteQtLRQ� aEXVe� QeJOeFt 
Rr GeILFLeQF\ RI Fare aQG treatPeQt� JLYLQJ aGYLFe� prRPRtLQJ EeVt praFtLFe� aQG FhaOOeQJLQJ 
OeJLVOatLRQ aQG VRFLaO pROLF\ Zhere apprRprLate�1��  ,t haV VLPLOar LQYeVtLJatRr\ pRZerV tR the 
+eaOth aQG 'LVaELOLt\ CRPPLVVLRQer LQ 1eZ =eaOaQG EXt LV QRt RperatLQJ XQGer a FRGe RI 
patLeQtV¶ rLJhtV�1�1   

1��1 ,t LV LQtereVtLQJ tR QRte that the 6FRttLVh OeJLVOatLRQ eVtaEOLVheV a VpeFLaO prRFeGXre IRr 
apprRYLQJ PeGLFaO treatPeQt LQ FertaLQ FaVeV IRr a perVRQ ZhR OaFNV FapaFLt\�  $ VeFRQG 
RpLQLRQ FaQ Ee REtaLQeG IrRP a GRFtRr thrRXJh the 0eQtaO :eOIare CRPPLVVLRQ� tR reYLeZ 
VpeFLILeG treatPeQtV JLYeQ XQGer that $Ft� aQG tR aGMXGLFate LQ FaVeV Zhere there LV 
GLVaJreePeQt EetZeeQ a treatLQJ ph\VLFLaQ aQG a ZeOIare JXarGLaQ Rr attRrQe\� aOthRXJh Lt LV 
rare IRr a GRFtRr tR Farr\ RXt treatPeQt LQ the IaFe RI a reIXVaO E\ a ZeOIare JXarGLaQ Rr 
attRrQe\�1�� 

1��� ,Q 1RrtherQ ,reOaQG� the 0eQtaO CapaFLt\ %LOO reFeQtO\ paVVeG E\ the 3arOLaPeQt LV the QeZeVt 
aQG PRVt aPELtLRXV pLeFe RI OeJLVOatLRQ�1�� ,t ZLOO pXt 1RrtherQ ,reOaQG aheaG RI aQ\ Rther 
MXrLVGLFtLRQ LQ the ZRrOG LQ terPV RI tr\LQJ tR FRPELQe PeQtaO heaOth aQG PeQtaO FapaFLt\ 
OeJLVOatLRQ that LV VtrRQJO\ �LI QRt e[FOXVLYeO\� FapaFLt\ EaVeG�  ,t LV a EraYe attePpt tR Ee 
FRPpatLEOe ZLth the C53' aQG tR aYRLG GLVFrLPLQatLRQ RQ the JrRXQGV RI GLVaELOLt\ aV the VROe 
EaVLV IRr FRPpXOVRr\ treatPeQt� ,t retaLQV the IXQFtLRQaO teVt aQG the ³GLaJQRVtLF threVhROG´ 

                                                
1��   ,Q the earO\ 199�V there Zere IRXr /aZ CRPPLVVLRQ repRrtV that IRrPeG the EaVLV RI the 0eQtaO CapaFLt\ 

$Ft ���� http���ZZZ�EaLOLL�RrJ�eZ�Rther�(:/C�1991�F119�htPO�  
1��   /aZ CRPPLVVLRQ Report on Incapable Adults �6FRt /C 1R 1�1� -XO\ 199��� 
1��   $ :arG The Power to Act: The Development of Scots Law for Mentally Handicapped People �6FRttLVh 

6RFLet\ IRr the 0eQtaOO\ +aQGLFappeG� *OaVJRZ� 199�� at 1�1� 0XFh RI the LPpetXV IRr the 6FRttLVh OaZ 
reIRrP  aQG JaLQLQJ the atteQtLRQ RI the 6FRttLVh /aZ CRPPLVVLRQ ZaV �aQG VtLOO LV� GrLYeQ E\ $GrLaQ 
:arG� a VROLFLtRr EaVeG LQ *OaVJRZ� ZhR ZrRte VeYeraO ERRNV LQ the 199�V RQ OaZ reIRrP that ZaV 
RFFXrrLQJ LQterQatLRQaOO\� LQFOXGLQJ the 1eZ =eaOaQG PRGeO LQ the theQ QeZO\ paVVeG 3335 $Ft 19��� 

1�9   0eQtaO +eaOth �Care aQG 7reatPeQt� �6FRtOaQG� $Ft ���� aQG $GXOtV ZLth ,QFapaFLt\ $Ft �����  6ee 
ZZZ�PZFVFRt�RrJ�XN. 

1��   ,QterYLeZ ZLth CROLQ 0F.a\� ChLeI ([eFXtLYe� 0eQtaO :eOIare CRPPLVVLRQ IRr 6FRtOaQG �$ 'RXJOaVV� 
(GLQEXrJh� �1 0a\ ��1���  7here haV EeeQ a Vteep rLVe LQ ZeOIare JXarGLaQVhLp appOLFatLRQV tR the 
CRPPLVVLRQ í ��� LQ IRXr \earV� 

1�1   $ 5XFN .eeQe aQG ( +RrQe ³:h\ a 0eQtaO CapaFLt\ $Ft CRPPLVVLRQ �aQG :hat 6hRXOG ,t /RRN /LNe�"´ 
���1�� � (OG /- �1�� 

1��  $GXOtV ZLth ,QFapaFLt\ $Ft ����� VV ��� ���  7he CRPPLVVLRQ haV a reVpRQVLELOLt\ tR QRPLQate aQ 
LQGepeQGeQt PeGLFaO praFtLtLRQer�  ,QterYLeZ ZLth CROLQ 0F.a\� ChLeI ([eFXtLYe� 0eQtaO :eOIare 
CRPPLVVLRQ IRr 6FRtOaQG �$ 'RXJOaVV� (GLQEXrJh� �1 0a\ ��1��� 6eFtLRQ �1 RI thLV $Ft prRYLGeV 
OeJLVOatLYe VaIeJXarGV Zhere reVearFh LV XQGertaNeQ RQ peRpOe ZhR OaFN FapaFLt\ VLPLOar tR VV ��í�� RI 
the 0C$� 6ee Chapter � 5eVearFh RQ 3eRpOe ZhR /aFN CapaFLt\�  

1��   ,QtrRGXFeG LQtR the 1RrtherQ ,reOaQG 3arOLaPeQt RQ � -XQe ��1��  7he ELOO ZaV FRPpOeteG RQ 1� 0arFh 
��1� aQG ZaV aZaLtLQJ 5R\aO $VVeQt at the tLPe RI ZrLtLQJ thLV repRrt� 
ZZZ�QLaVVePEO\�JRY�XN�aVVePEO\�EXVLQeVV�OeJLVOatLRQ�prLPar\�OeJLVOatLRQ�FXrreQt�ELOOV�PeQtaO�
FapaFLt\�ELOO� 
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�LPpaLrPeQt RI� Rr GLVtXrEaQFe LQ the IXQFtLRQLQJ RI� the EraLQ Rr PLQG�1�� RI the (QJOLVh aQG 
:eOVh 0C$� +RZeYer� the 0C$ teVt LV TXaOLILeG VR that Lt ³GReV QRt Patter Zhether the 
LPpaLrPeQt Rr GLVtXrEaQFe LV FaXVeG E\ a GLVRrGer Rr GLVaELOLt\ Rr RtherZLVe thaQ E\ a 
GLVaELOLt\´�1�� 

1��� ,Q the 5epXEOLF RI ,reOaQG� the $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� %LOO ZaV LQtrRGXFeG LQ 
��1��  )ROORZLQJ VXEVtaQtLYe aPeQGPeQtV GXrLQJ ��1� Lt ZaV paVVeG LQtR OaZ at the eQG RI 
the \ear�1��  /aZ reIRrP LV ZeOO RYerGXe LQ ,reOaQG� the QeZ OaZ ZLOO repOaFe the /XQaF\ 
5eJXOatLRQV $Ft ,reOaQG 1��1� GraFRQLaQ OeJLVOatLRQ aGPLQLVtereG thrRXJh the :arGV RI CRXrt 
V\VteP LQ the +LJh CRXrt�  

1��� 7he QeZ OeJLVOatLRQ LQ ,reOaQG ePEraFeV VXppRrteG GeFLVLRQ�PaNLQJ XQGer the C53' ZLth a 
three�VtaJe apprRaFh tR the aVVeVVPeQt RI FapaFLt\�1��  $t the OeaVt IRrPaO eQG RI the 
VpeFtrXP� peRpOe FaQ appRLQt a GeFLVLRQ�PaNLQJ aVVLVtaQt ZheQ the\ are FRQFerQeG that the\ 
haYe Rr ZLOO VhRrtO\ haYe GLIILFXOt\ LQ PaNLQJ GeFLVLRQV ZLthRXt aVVLVtaQFe�1��  7he Qe[t Vtep LV 
appRLQtPeQt RI a FR�GeFLVLRQ�PaNer� ZhLFh LV a FRQtraFtXaO arraQJePeQt that PXVt Ee 
ZLtQeVVeG E\ tZR peRpOe �RQe FRPpOeteO\ LQGepeQGeQt RI eLther part\�� EXt GReV QRt reTXLre 
FRXrt apprRYaO�1�9  )LQaOO\� there LV aQ appOLFatLRQ prRFeVV IRr a GeFLVLRQ�PaNLQJ repreVeQtatLYe 
appRLQteG E\ the FRXrt� ZhR LV aQ LQGLYLGXaO ZLth a ³ERQa ILGe´ LQtereVt LQ the ZeOIare RI the 
reOeYaQt perVRQ� ZheQ the perVRQ OaFNV FapaFLt\ tR PaNe GeFLVLRQV�1��  7he ,rLVh OaZ LV 
prRJreVVLYe aQG aOLJQV ZLth hXPaQ rLJhtV REOLJatLRQV E\ reFRJQLVLQJ OeJaO FapaFLt\ aV a 
FRQtLQXXP aQG the rROe RI VXppRrteG GeFLVLRQ�PaNLQJ�  CR�GeFLVLRQ�PaNLQJ repreVeQtV aQ 
LQterPeGLate phaVe Zhere a perVRQ IaOOV VRPeZhere EetZeeQ QeeGLQJ heOp tR PaNe GeFLVLRQV 
aQG EeLQJ FRPpOeteO\ XQaEOe tR PaNe GeFLVLRQV IRr thePVeOYeV�1�1 

Mental Capacity Act 2005 (England and Wales) − an overview  

1��� 7he 0eQtaO CapaFLt\ $Ft ���� �0C$� LV a FRPpreheQVLYe RYerhaXO RI thLV area RI OaZ LQ 
(QJOaQG aQG :aOeV�  7he OeJLVOatLRQ PaGe VLJQLILFaQt FhaQJeV tR the OeJaO rLJhtV aIIRrGeG tR 
thRVe ZhR OaFN FapaFLt\ LQ (QJOaQG�  7he 0C$ eVtaEOLVheV a VLQJOe VtatXtRr\ IraPeZRrN IRr 
the PaNLQJ RI perVRQaO ZeOIare GeFLVLRQV� heaOthFare GeFLVLRQV aQG ILQaQFLaO GeFLVLRQV RQ 
EehaOI RI aGXOtV ZhR Pa\ OaFN FapaFLt\ tR PaNe VpeFLILF GeFLVLRQV IRr thePVeOYeV�1��  7he 
IraPeZRrN prRYLGeV a hLerarFh\ RI prRFeVVeV� e[teQGLQJ IrRP LQIRrPaO Ga\�tR�Ga\ Fare aQG 
treatPeQt GeFLVLRQV� tR GeFLVLRQ�PaNLQJ reTXLrLQJ the e[erFLVe RI IRrPaO pRZerV� aQG 
XOtLPateO\ tR FRXrt GeFLVLRQV aQG MXGJPeQtV�  ,t aOVR FOarLILeV the aFtLRQV that FaQ Ee taNeQ E\ 
RtherV LQYROYeG ZLth the Fare Rr PeGLFaO treatPeQt RI peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt� 

1��� 7he Ne\ prRYLVLRQV RI the 0C$� reOatLQJ tR the JXLGLQJ OeJaO prLQFLpOeV �V 1�� the GeILQLtLRQ RI 
FapaFLt\ aQG the OeJaO teVt IRr LQterYeQtLRQ �VV � aQG ��� aQG the FRQFept RI the perVRQ¶V EeVt 
LQtereVtV �V ��� are Vet RXt LQ $ppeQGL[ C�  

                                                
1��    0eQtaO CapaFLt\ %LOO �1,�� V ��1�� 
1��    0eQtaO CapaFLt\ %LOO �1,�� V ����� 
1��   7he $VVLVteG 'eFLVLRQ�PaNLQJ �CapaFLt\� $Ft ��1� ZaV paVVeG LQtR OaZ RQ �� 'eFePEer ��1�� 

http���ZZZ�LrLVhVtatXteERRN�Le�eOL���1��aFt����eQaFteG�eQ�pGI� 
1��   *5 $VhtRQ� ³+aV RXr 0eQtaO CapaFLt\ -XrLVGLFtLRQ 5eaFheG the 7XrQLQJ 3RLQt"´ >��1�@ (OG /-� �1��   
1��   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V1�� 
1�9   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V 1�� 
1��   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V ��� 
1�1   ,QterYLeZ ZLth 'r )raQFeV 0attheZV� *3�OaZ\er ZhR haV ZRrNeG aV a GRFtRr LQ ,reOaQG �$ 'RXJOaVV� 

'XQeGLQ� �� 1RYePEer ��1��� 
1��   ,Q (QJOaQG aQG :aOeV� PaQ\ peRpOe OaFNLQJ FapaFLt\ GXe tR PeQtaO GLVRrGer �LQFOXGLQJ OearQLQJ GLVaELOLt\ 

aQG GePeQtLa� FRPe XQGer the 0eQtaO +eaOth $Ft 19��� aOthRXJh the FRQFept RI FapaFLt\ LV QRt 
PeQtLRQeG LQ the OeJLVOatLRQ� 
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1��� 7he 0C$¶V VtartLQJ pRLQt LV tR FRQILrP LQ OeJLVOatLRQ the preVXPptLRQ at FRPPRQ OaZ that aQ 
aGXOt �aJeG 1� Rr RYer� haV IXOO OeJaO FapaFLt\� XQOeVV Lt FaQ Ee VhRZQ that the\ OaFN FapaFLt\ 
tR PaNe a GeFLVLRQ IRr thePVeOYeV at the tLPe the GeFLVLRQ QeeGV tR Ee PaGe�  ,t LQFOXGeV 
prRYLVLRQV tR eQVXre that LQ aQ\ GeFLVLRQ�PaNLQJ prRFeVV peRpOe are JLYeQ aOO apprRprLate heOp 
aQG VXppRrt tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV aQG tR Pa[LPLVe theLr partLFLpatLRQ 
LQ aQ\ GeFLVLRQ�PaNLQJ prRFeVV�   

1��� 7he VtatXtRr\ IraPeZRrN LV EaVeG RQ tZR IXQGaPeQtaO FRQFeptV� OaFN RI FapaFLt\ aQG EeVt 
LQtereVtV�1��  )Rr thRVe ZhR OaFN FapaFLt\ tR PaNe partLFXOar GeFLVLRQV� the 0C$ prRYLGeV a 
raQJe RI prRFeVVeV e[teQGLQJ IrRP LQIRrPaO arraQJePeQtV tR FRXrt�EaVeG pRZerV� tR JRYerQ 
the FLrFXPVtaQFeV LQ ZhLFh QeFeVVar\ GeFLVLRQV FaQ Ee PaGe RQ theLr EehaOI aQG LQ theLr EeVt 
LQtereVtV� 

1��9 7he eVVeQtLaO prRYLVLRQV RI the 0C$ �aQG FRrreVpRQGLQJ prRYLVLRQV RI the 3335 $Ft� Zhere 
the\ e[LVt� LQFOXGe�1�� 

x Principles: )LYe JXLGLQJ VtatXtRr\ prLQFLpOeV ± the YaOXeV that XQGerpLQ the OeJaO 
reTXLrePeQtV RI the $Ft �0C$ V 1� 3335 $Ft V ��� 

x Capacity definition: $ GeILQLtLRQ RI peRpOe ZhR OaFN FapaFLt\ �0C$ V �� QR eTXLYaOeQt LQ 
3335 $Ft�� 

x Capacity test: $ VLQJOe FOear teVt IRr aVVeVVLQJ Zhether a perVRQ OaFNV FapaFLt\ tR taNe 
a partLFXOar GeFLVLRQ at a partLFXOar tLPe �0C$ V �� 3335 $Ft VV �� 1�� ���1��E�� 9��1� 
aQG 9������ 

x Best interests standard: $ VLQJOe FrLterLRQ �EeVt LQtereVtV� IRr Farr\LQJ RXt aFtV Rr taNLQJ 
GeFLVLRQV RQ EehaOI RI peRpOe ZhR OaFN FapaFLt\ tR FRQVeQt tR VXFh aFtV Rr taNe thRVe 
VpeFLILF GeFLVLRQV IRr thePVeOYeV �0C$ V �� QR e[preVV FrLterLRQ LQ 3335 $Ft�� 

x Codified defence of necessity: COarLI\LQJ the OaZ ZheQ aFtV LQ FRQQeFtLRQ ZLth the Fare 
Rr treatPeQt RI peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt are FarrLeG RXt LQ theLr EeVt LQtereVtV 
ZLthRXt IRrPaO prRFeGXreV Rr MXGLFLaO LQterYeQtLRQ� ZLth FOear reVtrLFtLRQV pOaFeG RQ the 
XVe RI reVtraLQt� LQ partLFXOar� RQ aFtV reVXOtLQJ LQ GeprLYatLRQ RI OLEert\ �0C$ VV � aQG 
�� QR eTXLYaOeQt 3335 $Ft� FRPPRQ OaZ GeIeQFe RI QeFeVVLt\��1�� 

x Lasting powers of attorney: ([teQGLQJ the prRYLVLRQV IRr PaNLQJ pRZerV RI attRrQe\ 
ZhLFh RXtOaVt FapaFLt\ �reIerreG tR aV ³OaVtLQJ pRZerV RI attRrQe\´ �/3$� í eTXLYaOeQt tR 
aQ eQGXrLQJ pRZer RI attRrQe\ �(32$� LQ 1eZ =eaOaQG�� FRYerLQJ heaOth aQG ZeOIare 
GeFLVLRQV aV ZeOO aV ILQaQFLaO aIIaLrV� ZLth VaIeJXarGV aJaLQVt aEXVe aQG e[pORLtatLRQ 
�0C$ VV �� aQG ��� 3335 $Ft 3art 9 (32$V��1�� 

                                                
1��   7heVe are GLVFXVVeG LQ Chapter � 'eILQLQJ CapaFLt\ aQG Chapter � %eVt ,QtereVtV� 
1��   6eFtLRQV 1í� RI the 0eQtaO CapaFLt\ $Ft ���� are Vet RXt LQ IXOO LQ $ppeQGL[ C� 
1��  7he prRYLVLRQV RI V � are EaVeG RQ the FRPPRQ OaZ ³GRFtrLQe RI QeFeVVLt\´ aV Vet RXt LQ Re F, aERYe Q 

1���  7he 0C$ ���� ZaV VXEVeTXeQtO\ aPeQGeG E\ the 0eQtaO +eaOth $Ft ���� tR prRYLGe prRFeGXraO 
VaIeJXarGV LQ FaVeV Zhere VRPeRQe OaFNLQJ FapaFLt\ Pa\ Ee GeprLYeG RI theLr OLEert\ aQG theLr EeVt 
LQtereVtV ± GLVFXVVeG EeORZ� 

1��   $VhtRQ� aERYe Q �� at 1���  7he e[LVtLQJ eQGXrLQJ pRZerV RI attRrQe\ reJLPe XQGer the (QGXrLQJ 3RZerV 
RI $ttRrQe\ $Ft 19�� FRQtLQXeV FRQFXrreQtO\ ZLth the VaPe OeJaO prLQFLpOeV aV e[LVteG ZheQ the\ Zere 
PaGe� aOthRXJh ZLthLQ the IraPeZRrN RI the 0C$ �����  7he (3$ MXrLVGLFtLRQ haG VeYeraO GraZEaFNV� 
LQFOXGLQJ that (3$ reOateV RQO\ tR prRpert\ aQG aIIaLrV RI the GRQRr aQG aV the\ RperateG ZLth OLttOe RIILFLaO 
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x Deputies: 3rRYLGLQJ IRr GeFLVLRQV tR Ee PaGe E\ a ³GepXt\´� tR Ee appRLQteG E\ a 
VpeFLaOLVt CRXrt RI 3rRteFtLRQ� �0C$ VV 1�� 3335 $Ft V 1� �ZeOIare JXarGLaQ� Rr V �� 
�prRpert\ PaQaJer��� 

x Advance decisions: 3rRYLGeV VtatXtRr\ rXOeV� ZLth FOear VaIeJXarGV� IRr the PaNLQJ RI 
aGYaQFe GeFLVLRQV aV tR reIXVaO RI PeGLFaO treatPeQt �0C$ VV ��±��� CRGe RI 5LJhtV� 
5LJht ���� �aGYaQFe GLreFtLYeV��� 

x Research on people who lack capacity: 6etV RXt VpeFLILF paraPeterV IRr reVearFh 
LQYROYLQJ� Rr LQ reOatLRQ tR� peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt tR theLr LQYROYePeQt �0C$ 
VV ��í��� QR prRYLVLRQV LQ 1eZ =eaOaQG OeJLVOatLRQ� +'C CRGe 5LJht ���� appOLeV�� 

x Independent advocates: 3rRYLGLQJ IRr the appRLQtPeQt RI LQGepeQGeQt PeQtaO FapaFLt\ 
aGYRFateV �,0C$V� tR VXppRrt peRpOe ZLth QR�RQe tR VpeaN IRr theP ZhR OaFN FapaFLt\ 
tR PaNe LPpRrtaQt GeFLVLRQV aERXt VerLRXV PeGLFaO treatPeQt aQG FhaQJeV RI 
aFFRPPRGatLRQ� GeprLYatLRQ RI OLEert\ VaIeJXarGLQJ prRFeGXreV aQG reVearFh� �0C$� 
VV��í�1� QR eTXLYaOeQt LQ the 3335 $Ft� heaOth aQG GLVaELOLt\ aGYRFateV ZLth IRFXV RQ 
FRPpOaLQtV XQGer the +'C CRGe��1��  

x Code of Practice: $XthRrLVLQJ VtatXtRr\ JXLGaQFe tR Ee LVVXeG� LQ the IRrP RI a FRGe �Rr 
FRGeV� RI praFtLFe� VettLQJ JRRG praFtLFe VtaQGarGV IRr peRpOe XVLQJ the $Ft¶V prRYLVLRQV 
�0C$ VV �� aQG ��� QR eTXLYaOeQt LQ the 3335 $Ft��1�� 

1��� 7he 0eQtaO CapaFLt\ $Ft aOVR FreateG tZR pXEOLF ERGLeV� the QeZ CRXrt RI 3rRteFtLRQ �C23� 
aQG the 2IILFe RI the 3XEOLF *XarGLaQ �23*��  %Rth RI theVe ERGLeV pOa\ a Ne\ rROe LQ 
VXppRrtLQJ aQG LPpOePeQtLQJ the VtatXtRr\ IraPeZRrN� 

 

Court of Protection  

1��1 CeQtraO tR the 0C$ ���� LV the e[paQGeG CRXrt RI 3rRteFtLRQ �C23�� ZhLFh eQMR\V a ZLGe�
raQJLQJ MXrLVGLFtLRQ tR RYerVee the Fare RI aGXOtV OaFNLQJ PeQtaO FapaFLt\�1�9   ,t LV a VXperLRr 
FRXrt RI reFRrG ZLth MXrLVGLFtLRQ reOatLQJ tR the ZhROe RI the 0C$ ���� aQG ZLth LtV RZQ 
prRFeGXreV aQG QRPLQateG MXGJeV�1��  $V a VpeFLaOLVt FRXrt Lt FaQ GeaO ZLth GeFLVLRQ�PaNLQJ 
IRr aGXOtV �aQG FhLOGreQ LQ a IeZ FaVeV� ZhR Pa\ OaFN FapaFLt\ tR PaNe VpeFLILF GeFLVLRQV IRr 
thePVeOYeV�  7he FRXrt LV aEOe tR eVtaEOLVh preFeGeQt �Vet e[aPpOeV IRr IXtXre FaVeV� aQG Lt 
FaQ EXLOG Xp e[pertLVe LQ aOO LVVXeV reOateG tR LQFapaFLt\�1�1  7he FRXrt haV ZLGe pRZerV 
LQFOXGLQJ PaNLQJ LQterLP RrGerV aQG GLreFtLRQV aQG FaOOLQJ IRr e[pert repRrtV IrRP a pXEOLF 
JXarGLaQ Rr a CRXrt RI 3rRteFtLRQ YLVLtRr�1�� $ppeaOV JR GLreFtO\ IrRP the C23 tR the CRXrt RI 
$ppeaO� 

                                                
LQterYeQtLRQ Zere QRt YLeZeG aV prRteFtLQJ the LQFapaEOe perVRQ ZhR LV YXOQeraEOe aQG at rLVN IrRP 
aEXVe� 

1��   CXrreQtO\ reIerreG tR aV the ³'eprLYatLRQ RI /LEert\ 6aIeJXarGV´ �'R/6�� 
1��   0eQtaO CapaFLt\ $Ft ����� VV ��í�1� CRGe RI 3raFtLFe ����� 
1�9   7he 0C$ e[teQGeG the MXrLVGLFtLRQ RI the ROG CRXrt RI 3rRteFtLRQ IrRP prRpert\ aORQe tR perVRQaO Fare 

aQG ZeOIare� 
1��   0eQtaO CapaFLt\ $Ft ����� V ���   
1�1   5 -RQeV Mental Capacity Act Manual ��th eG� 6Zeet 	 0a[ZeOO� /RQGRQ� ��1�� at ����  7here are 

e[teQVLYe CRXrt RI 3rRteFtLRQ 5XOeV that FaQ Ee PaGe XQGer V �1� FXrreQtO\ reYLVeG LQ ��1� aQG aJaLQ 
LQ ��1��   

1��   0eQtaO CapaFLt\ $Ft ����� V �9�   
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1��� 7he 0C$¶V VtartLQJ pRLQt LV tR FRQILrP LQ OeJLVOatLRQ the preVXPptLRQ at FRPPRQ OaZ that aQ 
aGXOt �aJeG 1� Rr RYer� haV IXOO OeJaO FapaFLt\� XQOeVV Lt FaQ Ee VhRZQ that the\ OaFN FapaFLt\ 
tR PaNe a GeFLVLRQ IRr thePVeOYeV at the tLPe the GeFLVLRQ QeeGV tR Ee PaGe�  ,t LQFOXGeV 
prRYLVLRQV tR eQVXre that LQ aQ\ GeFLVLRQ�PaNLQJ prRFeVV peRpOe are JLYeQ aOO apprRprLate heOp 
aQG VXppRrt tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV aQG tR Pa[LPLVe theLr partLFLpatLRQ 
LQ aQ\ GeFLVLRQ�PaNLQJ prRFeVV�   

1��� 7he VtatXtRr\ IraPeZRrN LV EaVeG RQ tZR IXQGaPeQtaO FRQFeptV� OaFN RI FapaFLt\ aQG EeVt 
LQtereVtV�1��  )Rr thRVe ZhR OaFN FapaFLt\ tR PaNe partLFXOar GeFLVLRQV� the 0C$ prRYLGeV a 
raQJe RI prRFeVVeV e[teQGLQJ IrRP LQIRrPaO arraQJePeQtV tR FRXrt�EaVeG pRZerV� tR JRYerQ 
the FLrFXPVtaQFeV LQ ZhLFh QeFeVVar\ GeFLVLRQV FaQ Ee PaGe RQ theLr EehaOI aQG LQ theLr EeVt 
LQtereVtV� 

1��9 7he eVVeQtLaO prRYLVLRQV RI the 0C$ �aQG FRrreVpRQGLQJ prRYLVLRQV RI the 3335 $Ft� Zhere 
the\ e[LVt� LQFOXGe�1�� 

x Principles: )LYe JXLGLQJ VtatXtRr\ prLQFLpOeV ± the YaOXeV that XQGerpLQ the OeJaO 
reTXLrePeQtV RI the $Ft �0C$ V 1� 3335 $Ft V ��� 

x Capacity definition: $ GeILQLtLRQ RI peRpOe ZhR OaFN FapaFLt\ �0C$ V �� QR eTXLYaOeQt LQ 
3335 $Ft�� 

x Capacity test: $ VLQJOe FOear teVt IRr aVVeVVLQJ Zhether a perVRQ OaFNV FapaFLt\ tR taNe 
a partLFXOar GeFLVLRQ at a partLFXOar tLPe �0C$ V �� 3335 $Ft VV �� 1�� ���1��E�� 9��1� 
aQG 9������ 

x Best interests standard: $ VLQJOe FrLterLRQ �EeVt LQtereVtV� IRr Farr\LQJ RXt aFtV Rr taNLQJ 
GeFLVLRQV RQ EehaOI RI peRpOe ZhR OaFN FapaFLt\ tR FRQVeQt tR VXFh aFtV Rr taNe thRVe 
VpeFLILF GeFLVLRQV IRr thePVeOYeV �0C$ V �� QR e[preVV FrLterLRQ LQ 3335 $Ft�� 

x Codified defence of necessity: COarLI\LQJ the OaZ ZheQ aFtV LQ FRQQeFtLRQ ZLth the Fare 
Rr treatPeQt RI peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt are FarrLeG RXt LQ theLr EeVt LQtereVtV 
ZLthRXt IRrPaO prRFeGXreV Rr MXGLFLaO LQterYeQtLRQ� ZLth FOear reVtrLFtLRQV pOaFeG RQ the 
XVe RI reVtraLQt� LQ partLFXOar� RQ aFtV reVXOtLQJ LQ GeprLYatLRQ RI OLEert\ �0C$ VV � aQG 
�� QR eTXLYaOeQt 3335 $Ft� FRPPRQ OaZ GeIeQFe RI QeFeVVLt\��1�� 

x Lasting powers of attorney: ([teQGLQJ the prRYLVLRQV IRr PaNLQJ pRZerV RI attRrQe\ 
ZhLFh RXtOaVt FapaFLt\ �reIerreG tR aV ³OaVtLQJ pRZerV RI attRrQe\´ �/3$� í eTXLYaOeQt tR 
aQ eQGXrLQJ pRZer RI attRrQe\ �(32$� LQ 1eZ =eaOaQG�� FRYerLQJ heaOth aQG ZeOIare 
GeFLVLRQV aV ZeOO aV ILQaQFLaO aIIaLrV� ZLth VaIeJXarGV aJaLQVt aEXVe aQG e[pORLtatLRQ 
�0C$ VV �� aQG ��� 3335 $Ft 3art 9 (32$V��1�� 

                                                
1��   7heVe are GLVFXVVeG LQ Chapter � 'eILQLQJ CapaFLt\ aQG Chapter � %eVt ,QtereVtV� 
1��   6eFtLRQV 1í� RI the 0eQtaO CapaFLt\ $Ft ���� are Vet RXt LQ IXOO LQ $ppeQGL[ C� 
1��  7he prRYLVLRQV RI V � are EaVeG RQ the FRPPRQ OaZ ³GRFtrLQe RI QeFeVVLt\´ aV Vet RXt LQ Re F, aERYe Q 

1���  7he 0C$ ���� ZaV VXEVeTXeQtO\ aPeQGeG E\ the 0eQtaO +eaOth $Ft ���� tR prRYLGe prRFeGXraO 
VaIeJXarGV LQ FaVeV Zhere VRPeRQe OaFNLQJ FapaFLt\ Pa\ Ee GeprLYeG RI theLr OLEert\ aQG theLr EeVt 
LQtereVtV ± GLVFXVVeG EeORZ� 

1��   $VhtRQ� aERYe Q �� at 1���  7he e[LVtLQJ eQGXrLQJ pRZerV RI attRrQe\ reJLPe XQGer the (QGXrLQJ 3RZerV 
RI $ttRrQe\ $Ft 19�� FRQtLQXeV FRQFXrreQtO\ ZLth the VaPe OeJaO prLQFLpOeV aV e[LVteG ZheQ the\ Zere 
PaGe� aOthRXJh ZLthLQ the IraPeZRrN RI the 0C$ �����  7he (3$ MXrLVGLFtLRQ haG VeYeraO GraZEaFNV� 
LQFOXGLQJ that (3$ reOateV RQO\ tR prRpert\ aQG aIIaLrV RI the GRQRr aQG aV the\ RperateG ZLth OLttOe RIILFLaO 
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x Deputies: 3rRYLGLQJ IRr GeFLVLRQV tR Ee PaGe E\ a ³GepXt\´� tR Ee appRLQteG E\ a 
VpeFLaOLVt CRXrt RI 3rRteFtLRQ� �0C$ VV 1�� 3335 $Ft V 1� �ZeOIare JXarGLaQ� Rr V �� 
�prRpert\ PaQaJer��� 

x Advance decisions: 3rRYLGeV VtatXtRr\ rXOeV� ZLth FOear VaIeJXarGV� IRr the PaNLQJ RI 
aGYaQFe GeFLVLRQV aV tR reIXVaO RI PeGLFaO treatPeQt �0C$ VV ��±��� CRGe RI 5LJhtV� 
5LJht ���� �aGYaQFe GLreFtLYeV��� 

x Research on people who lack capacity: 6etV RXt VpeFLILF paraPeterV IRr reVearFh 
LQYROYLQJ� Rr LQ reOatLRQ tR� peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt tR theLr LQYROYePeQt �0C$ 
VV ��í��� QR prRYLVLRQV LQ 1eZ =eaOaQG OeJLVOatLRQ� +'C CRGe 5LJht ���� appOLeV�� 

x Independent advocates: 3rRYLGLQJ IRr the appRLQtPeQt RI LQGepeQGeQt PeQtaO FapaFLt\ 
aGYRFateV �,0C$V� tR VXppRrt peRpOe ZLth QR�RQe tR VpeaN IRr theP ZhR OaFN FapaFLt\ 
tR PaNe LPpRrtaQt GeFLVLRQV aERXt VerLRXV PeGLFaO treatPeQt aQG FhaQJeV RI 
aFFRPPRGatLRQ� GeprLYatLRQ RI OLEert\ VaIeJXarGLQJ prRFeGXreV aQG reVearFh� �0C$� 
VV��í�1� QR eTXLYaOeQt LQ the 3335 $Ft� heaOth aQG GLVaELOLt\ aGYRFateV ZLth IRFXV RQ 
FRPpOaLQtV XQGer the +'C CRGe��1��  

x Code of Practice: $XthRrLVLQJ VtatXtRr\ JXLGaQFe tR Ee LVVXeG� LQ the IRrP RI a FRGe �Rr 
FRGeV� RI praFtLFe� VettLQJ JRRG praFtLFe VtaQGarGV IRr peRpOe XVLQJ the $Ft¶V prRYLVLRQV 
�0C$ VV �� aQG ��� QR eTXLYaOeQt LQ the 3335 $Ft��1�� 

1��� 7he 0eQtaO CapaFLt\ $Ft aOVR FreateG tZR pXEOLF ERGLeV� the QeZ CRXrt RI 3rRteFtLRQ �C23� 
aQG the 2IILFe RI the 3XEOLF *XarGLaQ �23*��  %Rth RI theVe ERGLeV pOa\ a Ne\ rROe LQ 
VXppRrtLQJ aQG LPpOePeQtLQJ the VtatXtRr\ IraPeZRrN� 

 

Court of Protection  

1��1 CeQtraO tR the 0C$ ���� LV the e[paQGeG CRXrt RI 3rRteFtLRQ �C23�� ZhLFh eQMR\V a ZLGe�
raQJLQJ MXrLVGLFtLRQ tR RYerVee the Fare RI aGXOtV OaFNLQJ PeQtaO FapaFLt\�1�9   ,t LV a VXperLRr 
FRXrt RI reFRrG ZLth MXrLVGLFtLRQ reOatLQJ tR the ZhROe RI the 0C$ ���� aQG ZLth LtV RZQ 
prRFeGXreV aQG QRPLQateG MXGJeV�1��  $V a VpeFLaOLVt FRXrt Lt FaQ GeaO ZLth GeFLVLRQ�PaNLQJ 
IRr aGXOtV �aQG FhLOGreQ LQ a IeZ FaVeV� ZhR Pa\ OaFN FapaFLt\ tR PaNe VpeFLILF GeFLVLRQV IRr 
thePVeOYeV�  7he FRXrt LV aEOe tR eVtaEOLVh preFeGeQt �Vet e[aPpOeV IRr IXtXre FaVeV� aQG Lt 
FaQ EXLOG Xp e[pertLVe LQ aOO LVVXeV reOateG tR LQFapaFLt\�1�1  7he FRXrt haV ZLGe pRZerV 
LQFOXGLQJ PaNLQJ LQterLP RrGerV aQG GLreFtLRQV aQG FaOOLQJ IRr e[pert repRrtV IrRP a pXEOLF 
JXarGLaQ Rr a CRXrt RI 3rRteFtLRQ YLVLtRr�1�� $ppeaOV JR GLreFtO\ IrRP the C23 tR the CRXrt RI 
$ppeaO� 

                                                
LQterYeQtLRQ Zere QRt YLeZeG aV prRteFtLQJ the LQFapaEOe perVRQ ZhR LV YXOQeraEOe aQG at rLVN IrRP 
aEXVe� 

1��   CXrreQtO\ reIerreG tR aV the ³'eprLYatLRQ RI /LEert\ 6aIeJXarGV´ �'R/6�� 
1��   0eQtaO CapaFLt\ $Ft ����� VV ��í�1� CRGe RI 3raFtLFe ����� 
1�9   7he 0C$ e[teQGeG the MXrLVGLFtLRQ RI the ROG CRXrt RI 3rRteFtLRQ IrRP prRpert\ aORQe tR perVRQaO Fare 

aQG ZeOIare� 
1��   0eQtaO CapaFLt\ $Ft ����� V ���   
1�1   5 -RQeV Mental Capacity Act Manual ��th eG� 6Zeet 	 0a[ZeOO� /RQGRQ� ��1�� at ����  7here are 

e[teQVLYe CRXrt RI 3rRteFtLRQ 5XOeV that FaQ Ee PaGe XQGer V �1� FXrreQtO\ reYLVeG LQ ��1� aQG aJaLQ 
LQ ��1��   

1��   0eQtaO CapaFLt\ $Ft ����� V �9�   
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1��� 7he ePphaVLV LQ the 0C$ LV RQ FaVe�VpeFLILF GeFLVLRQV aQG� Zhere pRVVLEOe� the partLFLpatLRQ 
RI the perVRQ ZhR OaFNV FapaFLt\ �reIerreG tR aV ³3´��  $ MXGJe FaQ YLVLt a perVRQ LQ theLr RZQ 
hRPe LQ reaFhLQJ a GeFLVLRQ aERXt Zhether a perVRQ OaFNV FapaFLt\ aQG the FRXrt ZLOO QRt Vh\ 
aZa\ IrRP reaFhLQJ LtV RZQ GeFLVLRQ RQ that Patter� eYeQ LI Lt LV FRQtrar\ tR the e[pert eYLGeQFe 
EeIRre the FRXrt�1�� 

1��� 7he 2IILFLaO 6ROLFLtRr LV the ³OLtLJatLRQ IrLeQG RI OaVt reVRrt´ IRr 3� eVpeFLaOO\ LQ VerLRXV PeGLFaO 
treatPeQt FaVeV�1��  7R eQVXre OeJaO repreVeQtatLRQ Zhere the RIILFLaO VROLFLtRr LV QRt IXQGeG� 
the CRXrt haV LVVXeG GLreFtLRQV IRr the perVRQ� 3� tR Ee a part\ tR prRFeeGLQJV aQG LV LQ the 
prRFeVV RI eVtaEOLVhLQJ a paQeO RI ³aFFreGLteG OeJaO repreVeQtatLYeV´�1��  ,Q FRPPRQ ZLth the 
)aPLO\ CRXrt� there LV a PRYe tRZarGV Jreater traQVpareQF\ RI FRXrt hearLQJV aQG 
GeFLVLRQV�1�� 

1��� 7he CRXrt haV pRZer tR appRLQt VXEVtLtXte GeFLVLRQ�PaNerV� NQRZQ aV GepXtLeV�1�� tR PaNe 
GeFLVLRQV IRr peRpOe ZhR OaFN FapaFLt\� Rr tR rePRYe GepXtLeV Rr attRrQe\V ZhR aFt 
LQapprRprLateO\�  7he thrXVt RI the 0C$ LV that GeFLVLRQV aERXt FRPpOe[ aQG VerLRXV LVVXeV 
are taNeQ E\ a FRXrt rather thaQ aQ\ LQGLYLGXaO� VXEMeFt tR FRPPRQVeQVe praFtLFaOLtLeV VXFh 
aV Zhere a VerLeV RI GeFLVLRQV QeeG tR Ee PaGe �IRr e[aPpOe� PeGLFaO prRFeGXreV� Rr the 
PaQaJePeQt RI VXEVtaQtLaO aVVetV� 

1��� $ GepXt\¶V pRZerV PXVt Ee aV OLPLteG LQ VFRpe aQG GXratLRQ aV LV reaVRQaEO\ praFtLFaEOe LQ 
the FLrFXPVtaQFeV�1��  %\ Iar the PaMRrLt\ RI the appRLQtPeQtV RI GepXtLeV� aQG RI FRQteVteG 
FaVeV� reOate tR prRpert\ aQG VLPLOar aIIaLrV� QRt perVRQaO ZeOIare� ,Q ��1�� there ZaV aQ 
LQFreaVe RI FaVeV tR ������� RI ZhLFh 9� per FeQt FRQFerQ prRpert\ aQG aIIaLrV� aQG RI theVe� 
9� per FeQt are XQFRQteVteG�1�9   

1��� 7he OLYLQJ arraQJePeQtV IRr peRpOe ZhR OaFN FapaFLt\� aQG hRZ heaOthFare paFNaJeV are 
IXQGeG� are RIteQ FeQtraO tR the LVVXeV EeIRre the FRXrt XQGer the 0C$�  ,Q In the matter of 
MN (Adult)�1�� IRr LQVtaQFe� the CRXrt RI $ppeaO FRQVLGereG the VFRpe RI the C23¶V MXrLVGLFtLRQ 
Zhere a Fare prRYLGer ZaV XQZLOOLQJ tR prRYLGe Rr IXQG the Fare VRXJht E\ the patLeQt Rr� aV 
here� E\ the patLeQt¶V IaPLO\�  7he FaVe FRQFerQeG Zhere a \RXQJ PaQ VhRXOG OLYe �aQG reFeLYe 
eGXFatLRQ aQG Fare�� aQG VXperYLVLRQ RI hLV FRQtaFt ZLth hLV pareQtV aQG Rther IaPLO\ PePEerV 
Zhere the reOeYaQt IXQGLQJ ERG\ haG PaGe Lt FOear that Lt ZaV QRt prepareG tR IXQG FRQtaFt 
EetZeeQ hLP aQG hLV IaPLO\ at the pareQtV¶ hRPe�  6Lr -aPeV 0XQE\ 3� JLYLQJ the OeaG 
MXGJPeQt� heOG that the C23 ZaV ERXQG tR FhRRVe EetZeeQ the RptLRQV that Zere aFtXaOO\ 
aYaLOaEOe�1�1  ,t haG QR PRre pRZer� MXVt EeFaXVe Lt ZaV aFtLQJ RQ EehaOI RI aQ aGXOt ZhR OaFNeG 

                                                
1��  ,QterYLeZ ZLth -XGJe (OL]aEeth %atteQ� CRXrt RI 3rRteFtLRQ �$ 'RXJOaVV� /RQGRQ� 1� $prLO ��1��� 
1��   ,QterYLeZ ZLth -aQet ,OOett� 'epXt\ 2IILFLaO 6ROLFLtRr� �$ 'RXJOaVV� /RQGRQ� � 0a\ ��1���  
1��   7he CRXrt RI 3rRteFtLRQ �$PeQGPeQt� 5XOeV ��1�� r �$� 
1��   6Lr - 0XQE\ ³3raFtLFe *XLGaQFe �7raQVpareQF\ LQ the CRXrt RI 3rRteFtLRQ�� 3XEOLFatLRQ RI -XGJPeQtV´ 

�1� -aQXar\ ��1�� 
httpV���ZZZ�MXGLFLar\�JRY�XN�ZpFRQteQt�XpORaGV�-C2�'RFXPeQtV�*XLGaQFe�traQVpareQF\�LQ�the�
FRp�pGI� 

1��   0eQtaO CapaFLt\ $Ft ����� V 19�9��a��  7here LV a paQeO RI prRIeVVLRQaO GepXtLeV ZhR are RIteQ VROLFLtRrV�  
7he FRXrt FaQ reTXeVt IrRP a prRpert\ aQG aIIaLrV GepXt\ VRPe IRrP RI VeFXrLt\ �VXFh aV a JXaraQtee 
ERQG�� 

1��   0eQtaO CapaFLt\ $Ft ����� V 1���� aV GLVFXVVeG LQ G v E >��1�@ (:+C ��1� �C23� %aNer - at >�9@� 
1�9   6Lr :LOOLaP CharOeV� 9LFe�3reVLGeQt RI the CRXrt RI 3rRteFtLRQ RI (QJOaQG aQG :aOeV �tR the +RXVe RI 

/RrGV 0C$ CRPPLttee� �� 1RYePEer ��1�� http���ZZZ�parOLaPeQtOLYe�tY�(YeQt�,QGe[��Ie�Fea���9GE�
���F�aIE���a9�G�E��GE1� 

1��   >��1�@ (:C$ CLY �11� 6Lr -aPeV 0XQE\ 3� XphROGLQJ the GeFLVLRQ RI (OeaQRr .LQJ - LQ the CRXrt RI 
3rRteFtLRQ� 

1�1   In the matter of MN, aERYe Q 1�� at >��@� /eaYe haV EeeQ JraQteG tR RQe RI 01¶V pareQtV tR appeaO the 
GeFLVLRQ RI the CRXrt RI $ppeaO RQ Zhether the C23 LV FRQVtraLQeG VROeO\ tR FRQVLGer aYaLOaEOe RptLRQV 
preVeQteG tR Lt� 
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FapaFLt\� tR REtaLQ reVRXrFeV Rr IaFLOLtLeV IrRP a thLrG part\� Zhether a prLYate LQGLYLGXaO Rr a 
pXEOLF aXthRrLt\� thaQ ZRXOG the aGXOt LI the\ haG FapaFLt\ tR REtaLQ the reVRXrFeV perVRQaOO\� 

1��� :hLOe the 0C$ LV FRQVLGereG VeQVLEOe OeJLVOatLRQ� the VtatXtRr\ MXrLVGLFtLRQ LV OLPLteG tR PatterV 
that IaOO XQGer the 0C$�  7hLV OLPLtatLRQ FaQ Ee prREOePatLF� )Rr e[aPpOe� FaVeV LQYROYLQJ 
YXOQeraEOe aGXOtV �ZhR haYe FapaFLt\� reTXLre Veparate prRFeeGLQJV XQGer the LQhereQt 
MXrLVGLFtLRQ RI the +LJh CRXrt� aV GR pXEOLF OaZ FaVeV LQYROYLQJ MXGLFLaO reYLeZ appOLFatLRQV tR 
the +LJh CRXrt¶V $GPLQLVtratLYe 'LYLVLRQ�  0r -XVtLFe CharOeV� 9LFe 3reVLGeQt RI the C23� 
FRQVLGerV a Eetter VROXtLRQ ZRXOG Ee tR Freate a ³RQe�VtRp VhRp´ GeVLJQeG tR FRYer QRt RQO\ 
the OaZ XQGer the VtatXte EXt thRVe LVVXeV that FaQ RQO\ Ee GeFLGeG XQGer the LQhereQt 
MXrLVGLFtLRQ Rr pXEOLF OaZ MXrLVGLFtLRQ�1��  

Serious healthcare and treatment decisions 

1��� $V ZeOO aV prRpert\ aQG aIIaLrV� the C23 QRZ aOVR GeaOV ZLth VerLRXV GeFLVLRQV aIIeFtLQJ 
heaOthFare aQG perVRQaO ZeOIare PatterV�  7heVe PatterV Zere preYLRXVO\ GeaOt ZLth E\ the 
+LJh CRXrt XQGer LtV LQhereQt MXrLVGLFtLRQ� LI the\ FaPe EeIRre the FRXrtV at aOO�  7he C23 FaQ 
PaNe a GeFOaratLRQ aV tR the OaZIXOQeVV RI a VpeFLILF aFt reOatLQJ tR a perVRQ¶V Fare Rr 
treatPeQt �Zhere VRPeERG\ haV eLther FarrLeG RXt the aFtLRQ Rr LV prRpRVLQJ tR��1�� 

1��9 7hLV pRZer tR GeFLGe RQ the OaZIXOQeVV RI aQ aFt LV partLFXOarO\ reOeYaQt IRr PaMRr PeGLFaO 
treatPeQt FaVeV Zhere there LV GRXEt Rr GLVaJreePeQt RYer Zhether the treatPeQt ZRXOG Ee 
LQ the perVRQ¶V EeVt LQtereVtV�1��  ,Q aGGLtLRQ� the CRGe RI 3raFtLFe reIerV tR the NLQG RI FaVeV 
that VhRXOG Ee ErRXJht EeIRre the CRXrt� 7heVe LQFOXGe� 

x GeFLVLRQV aERXt prRpRVeG ZLthhROGLQJ Rr ZLthGraZaO RI artLILFLaO QXtrLtLRQ aQG h\GratLRQ 
IrRP patLeQtV LQ a perPaQeQt YeJetatLYe Vtate�1��

x FaVeV LQYROYLQJ RrJaQ Rr ERQe ParrRZ GRQatLRQ E\ a perVRQ ZhR OaFNV FapaFLt\ tR 
FRQVeQt�1��

x FaVeV LQYROYLQJ the prRpRVeG QRQ�therapeXtLF VterLOLVatLRQ �e�J� IRr FRQtraFeptLYe 
pXrpRVeV� RI a perVRQ ZhR OaFNV FapaFLt\ tR FRQVeQt�1��

                                                
1��   ,QterYLeZ ZLth 0r -XVtLFe CharOeV� 9LFe�3reVLGeQt� 7he CRXrt RI 3rRteFtLRQ �$ 'RXJOaVV� 5R\aO CRXrtV RI 

-XVtLFe /RQGRQ� 9 -XQe ��1��� 
1��   0eQtaO CapaFLt\ $Ft ����� V 1�� 
1��   'epartPeQt RI CRQVtLtXtLRQaO $IIaLrV Mental Capacity Act 2005, Code of Practice ³6erLRXV +eaOthFare 

aQG 7reatPeQt 'eFLVLRQV´ �762� 1RrZLFh� ����� at 1��í1���  $OthRXJh thLV pRZer LV EaVeG RQ the 
GeFOaratLRQ RI OaZIXOQeVV �ZhLFh GRFtRrV PLJht ZaQt�� the GeFLVLRQ RI the CRXrt aV reFRrGeG LQ the RrGer 
XQGer V 1�����a�� ZhLFh LQ eIIeFt repreVeQtV the JLYLQJ RI the QeFeVVar\ FRQVeQt RQ the perVRQ¶V EehaOI� 
(PaLO IrRP $ 5XFN .eeQe �EarrLVter� tR $ 'RXJOaVV �1� -aQXar\ ��1��� 6ee IRr e[aPpOe� Aintree 
University Hospitals NHS Foundation Trust v James >��1�@ 8.6C �� aQG In the Matter of MN, aERYe Q 
1���  

1��   Airedale NHS Trust v Bland >199�@ $C ��9�   7he C23 reFeQtO\ e[paQGeG the GeFOaratRr\ MXrLVGLFtLRQ tR 
ZLthGraZLQJ OLIe�VXVtaLQLQJ treatPeQt IrRP VRPeRQe ZhR ZaV RQO\ LQ a PLQLPaOO\ FRQVFLRXV Vtate� QRt 
MXVt a perPaQeQt YeJetatLYe Vtate� M v Mrs N �E\ her OLtLJatLRQ IrLeQG� the 2IILFLaO 6ROLFLtRr� >��1�@ (:C23 
���)aP�� 

1��   Re Y (Mental Incapacity: Bone Marrow Transplant) >199�@ � )/5 ����  ,t ZaV LQ <¶V EeVt LQtereVt IRr her 
tR GRQate ERQe ParrRZ tR her VLVter�  7he CRXrt GeFLGeG that Lt ZaV LQ <¶V EeVt LQtereVt tR FRQtLQXe tR 
reFeLYe VtrRQJ ePRtLRQaO VXppRrt IrRP her PRther� ZhLFh PLJht Ee GLPLQLVheG LI her VLVter¶V heaOth Zere 
tR GeterLRrate IXrther� Rr Vhe Zere tR GLe� 

1��   Re A (Medical Treatment: Male Sterilisation) �1999� �� %0/5 ���  $ PRther appOLeG IRr a GeFOaratLRQ 
that a YaVeFtRP\ ZaV LQ the EeVt LQtereVtV RI $� her VRQ �ZhR haG 'RZQ 6\QGrRPe aQG ZaV ERrGerOLQe 
EetZeeQ VLJQLILFaQt aQG VeYere LPpaLrPeQt RI LQteOOLJeQFe� LQ the aEVeQFe RI hLV FRQVeQt�  $Iter EaOaQFLQJ 
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1��� 7he ePphaVLV LQ the 0C$ LV RQ FaVe�VpeFLILF GeFLVLRQV aQG� Zhere pRVVLEOe� the partLFLpatLRQ 
RI the perVRQ ZhR OaFNV FapaFLt\ �reIerreG tR aV ³3´��  $ MXGJe FaQ YLVLt a perVRQ LQ theLr RZQ 
hRPe LQ reaFhLQJ a GeFLVLRQ aERXt Zhether a perVRQ OaFNV FapaFLt\ aQG the FRXrt ZLOO QRt Vh\ 
aZa\ IrRP reaFhLQJ LtV RZQ GeFLVLRQ RQ that Patter� eYeQ LI Lt LV FRQtrar\ tR the e[pert eYLGeQFe 
EeIRre the FRXrt�1�� 

1��� 7he 2IILFLaO 6ROLFLtRr LV the ³OLtLJatLRQ IrLeQG RI OaVt reVRrt´ IRr 3� eVpeFLaOO\ LQ VerLRXV PeGLFaO 
treatPeQt FaVeV�1��  7R eQVXre OeJaO repreVeQtatLRQ Zhere the RIILFLaO VROLFLtRr LV QRt IXQGeG� 
the CRXrt haV LVVXeG GLreFtLRQV IRr the perVRQ� 3� tR Ee a part\ tR prRFeeGLQJV aQG LV LQ the 
prRFeVV RI eVtaEOLVhLQJ a paQeO RI ³aFFreGLteG OeJaO repreVeQtatLYeV´�1��  ,Q FRPPRQ ZLth the 
)aPLO\ CRXrt� there LV a PRYe tRZarGV Jreater traQVpareQF\ RI FRXrt hearLQJV aQG 
GeFLVLRQV�1�� 

1��� 7he CRXrt haV pRZer tR appRLQt VXEVtLtXte GeFLVLRQ�PaNerV� NQRZQ aV GepXtLeV�1�� tR PaNe 
GeFLVLRQV IRr peRpOe ZhR OaFN FapaFLt\� Rr tR rePRYe GepXtLeV Rr attRrQe\V ZhR aFt 
LQapprRprLateO\�  7he thrXVt RI the 0C$ LV that GeFLVLRQV aERXt FRPpOe[ aQG VerLRXV LVVXeV 
are taNeQ E\ a FRXrt rather thaQ aQ\ LQGLYLGXaO� VXEMeFt tR FRPPRQVeQVe praFtLFaOLtLeV VXFh 
aV Zhere a VerLeV RI GeFLVLRQV QeeG tR Ee PaGe �IRr e[aPpOe� PeGLFaO prRFeGXreV� Rr the 
PaQaJePeQt RI VXEVtaQtLaO aVVetV� 

1��� $ GepXt\¶V pRZerV PXVt Ee aV OLPLteG LQ VFRpe aQG GXratLRQ aV LV reaVRQaEO\ praFtLFaEOe LQ 
the FLrFXPVtaQFeV�1��  %\ Iar the PaMRrLt\ RI the appRLQtPeQtV RI GepXtLeV� aQG RI FRQteVteG 
FaVeV� reOate tR prRpert\ aQG VLPLOar aIIaLrV� QRt perVRQaO ZeOIare� ,Q ��1�� there ZaV aQ 
LQFreaVe RI FaVeV tR ������� RI ZhLFh 9� per FeQt FRQFerQ prRpert\ aQG aIIaLrV� aQG RI theVe� 
9� per FeQt are XQFRQteVteG�1�9   

1��� 7he OLYLQJ arraQJePeQtV IRr peRpOe ZhR OaFN FapaFLt\� aQG hRZ heaOthFare paFNaJeV are 
IXQGeG� are RIteQ FeQtraO tR the LVVXeV EeIRre the FRXrt XQGer the 0C$�  ,Q In the matter of 
MN (Adult)�1�� IRr LQVtaQFe� the CRXrt RI $ppeaO FRQVLGereG the VFRpe RI the C23¶V MXrLVGLFtLRQ 
Zhere a Fare prRYLGer ZaV XQZLOOLQJ tR prRYLGe Rr IXQG the Fare VRXJht E\ the patLeQt Rr� aV 
here� E\ the patLeQt¶V IaPLO\�  7he FaVe FRQFerQeG Zhere a \RXQJ PaQ VhRXOG OLYe �aQG reFeLYe 
eGXFatLRQ aQG Fare�� aQG VXperYLVLRQ RI hLV FRQtaFt ZLth hLV pareQtV aQG Rther IaPLO\ PePEerV 
Zhere the reOeYaQt IXQGLQJ ERG\ haG PaGe Lt FOear that Lt ZaV QRt prepareG tR IXQG FRQtaFt 
EetZeeQ hLP aQG hLV IaPLO\ at the pareQtV¶ hRPe�  6Lr -aPeV 0XQE\ 3� JLYLQJ the OeaG 
MXGJPeQt� heOG that the C23 ZaV ERXQG tR FhRRVe EetZeeQ the RptLRQV that Zere aFtXaOO\ 
aYaLOaEOe�1�1  ,t haG QR PRre pRZer� MXVt EeFaXVe Lt ZaV aFtLQJ RQ EehaOI RI aQ aGXOt ZhR OaFNeG 

                                                
1��  ,QterYLeZ ZLth -XGJe (OL]aEeth %atteQ� CRXrt RI 3rRteFtLRQ �$ 'RXJOaVV� /RQGRQ� 1� $prLO ��1��� 
1��   ,QterYLeZ ZLth -aQet ,OOett� 'epXt\ 2IILFLaO 6ROLFLtRr� �$ 'RXJOaVV� /RQGRQ� � 0a\ ��1���  
1��   7he CRXrt RI 3rRteFtLRQ �$PeQGPeQt� 5XOeV ��1�� r �$� 
1��   6Lr - 0XQE\ ³3raFtLFe *XLGaQFe �7raQVpareQF\ LQ the CRXrt RI 3rRteFtLRQ�� 3XEOLFatLRQ RI -XGJPeQtV´ 

�1� -aQXar\ ��1�� 
httpV���ZZZ�MXGLFLar\�JRY�XN�ZpFRQteQt�XpORaGV�-C2�'RFXPeQtV�*XLGaQFe�traQVpareQF\�LQ�the�
FRp�pGI� 

1��   0eQtaO CapaFLt\ $Ft ����� V 19�9��a��  7here LV a paQeO RI prRIeVVLRQaO GepXtLeV ZhR are RIteQ VROLFLtRrV�  
7he FRXrt FaQ reTXeVt IrRP a prRpert\ aQG aIIaLrV GepXt\ VRPe IRrP RI VeFXrLt\ �VXFh aV a JXaraQtee 
ERQG�� 

1��   0eQtaO CapaFLt\ $Ft ����� V 1���� aV GLVFXVVeG LQ G v E >��1�@ (:+C ��1� �C23� %aNer - at >�9@� 
1�9   6Lr :LOOLaP CharOeV� 9LFe�3reVLGeQt RI the CRXrt RI 3rRteFtLRQ RI (QJOaQG aQG :aOeV �tR the +RXVe RI 

/RrGV 0C$ CRPPLttee� �� 1RYePEer ��1�� http���ZZZ�parOLaPeQtOLYe�tY�(YeQt�,QGe[��Ie�Fea���9GE�
���F�aIE���a9�G�E��GE1� 

1��   >��1�@ (:C$ CLY �11� 6Lr -aPeV 0XQE\ 3� XphROGLQJ the GeFLVLRQ RI (OeaQRr .LQJ - LQ the CRXrt RI 
3rRteFtLRQ� 

1�1   In the matter of MN, aERYe Q 1�� at >��@� /eaYe haV EeeQ JraQteG tR RQe RI 01¶V pareQtV tR appeaO the 
GeFLVLRQ RI the CRXrt RI $ppeaO RQ Zhether the C23 LV FRQVtraLQeG VROeO\ tR FRQVLGer aYaLOaEOe RptLRQV 
preVeQteG tR Lt� 

�� 
 

FapaFLt\� tR REtaLQ reVRXrFeV Rr IaFLOLtLeV IrRP a thLrG part\� Zhether a prLYate LQGLYLGXaO Rr a 
pXEOLF aXthRrLt\� thaQ ZRXOG the aGXOt LI the\ haG FapaFLt\ tR REtaLQ the reVRXrFeV perVRQaOO\� 

1��� :hLOe the 0C$ LV FRQVLGereG VeQVLEOe OeJLVOatLRQ� the VtatXtRr\ MXrLVGLFtLRQ LV OLPLteG tR PatterV 
that IaOO XQGer the 0C$�  7hLV OLPLtatLRQ FaQ Ee prREOePatLF� )Rr e[aPpOe� FaVeV LQYROYLQJ 
YXOQeraEOe aGXOtV �ZhR haYe FapaFLt\� reTXLre Veparate prRFeeGLQJV XQGer the LQhereQt 
MXrLVGLFtLRQ RI the +LJh CRXrt� aV GR pXEOLF OaZ FaVeV LQYROYLQJ MXGLFLaO reYLeZ appOLFatLRQV tR 
the +LJh CRXrt¶V $GPLQLVtratLYe 'LYLVLRQ�  0r -XVtLFe CharOeV� 9LFe 3reVLGeQt RI the C23� 
FRQVLGerV a Eetter VROXtLRQ ZRXOG Ee tR Freate a ³RQe�VtRp VhRp´ GeVLJQeG tR FRYer QRt RQO\ 
the OaZ XQGer the VtatXte EXt thRVe LVVXeV that FaQ RQO\ Ee GeFLGeG XQGer the LQhereQt 
MXrLVGLFtLRQ Rr pXEOLF OaZ MXrLVGLFtLRQ�1��  

Serious healthcare and treatment decisions 

1��� $V ZeOO aV prRpert\ aQG aIIaLrV� the C23 QRZ aOVR GeaOV ZLth VerLRXV GeFLVLRQV aIIeFtLQJ 
heaOthFare aQG perVRQaO ZeOIare PatterV�  7heVe PatterV Zere preYLRXVO\ GeaOt ZLth E\ the 
+LJh CRXrt XQGer LtV LQhereQt MXrLVGLFtLRQ� LI the\ FaPe EeIRre the FRXrtV at aOO�  7he C23 FaQ 
PaNe a GeFOaratLRQ aV tR the OaZIXOQeVV RI a VpeFLILF aFt reOatLQJ tR a perVRQ¶V Fare Rr 
treatPeQt �Zhere VRPeERG\ haV eLther FarrLeG RXt the aFtLRQ Rr LV prRpRVLQJ tR��1�� 

1��9 7hLV pRZer tR GeFLGe RQ the OaZIXOQeVV RI aQ aFt LV partLFXOarO\ reOeYaQt IRr PaMRr PeGLFaO 
treatPeQt FaVeV Zhere there LV GRXEt Rr GLVaJreePeQt RYer Zhether the treatPeQt ZRXOG Ee 
LQ the perVRQ¶V EeVt LQtereVtV�1��  ,Q aGGLtLRQ� the CRGe RI 3raFtLFe reIerV tR the NLQG RI FaVeV 
that VhRXOG Ee ErRXJht EeIRre the CRXrt� 7heVe LQFOXGe� 

x GeFLVLRQV aERXt prRpRVeG ZLthhROGLQJ Rr ZLthGraZaO RI artLILFLaO QXtrLtLRQ aQG h\GratLRQ 
IrRP patLeQtV LQ a perPaQeQt YeJetatLYe Vtate�1��

x FaVeV LQYROYLQJ RrJaQ Rr ERQe ParrRZ GRQatLRQ E\ a perVRQ ZhR OaFNV FapaFLt\ tR 
FRQVeQt�1��

x FaVeV LQYROYLQJ the prRpRVeG QRQ�therapeXtLF VterLOLVatLRQ �e�J� IRr FRQtraFeptLYe 
pXrpRVeV� RI a perVRQ ZhR OaFNV FapaFLt\ tR FRQVeQt�1��

                                                
1��   ,QterYLeZ ZLth 0r -XVtLFe CharOeV� 9LFe�3reVLGeQt� 7he CRXrt RI 3rRteFtLRQ �$ 'RXJOaVV� 5R\aO CRXrtV RI 

-XVtLFe /RQGRQ� 9 -XQe ��1��� 
1��   0eQtaO CapaFLt\ $Ft ����� V 1�� 
1��   'epartPeQt RI CRQVtLtXtLRQaO $IIaLrV Mental Capacity Act 2005, Code of Practice ³6erLRXV +eaOthFare 

aQG 7reatPeQt 'eFLVLRQV´ �762� 1RrZLFh� ����� at 1��í1���  $OthRXJh thLV pRZer LV EaVeG RQ the 
GeFOaratLRQ RI OaZIXOQeVV �ZhLFh GRFtRrV PLJht ZaQt�� the GeFLVLRQ RI the CRXrt aV reFRrGeG LQ the RrGer 
XQGer V 1�����a�� ZhLFh LQ eIIeFt repreVeQtV the JLYLQJ RI the QeFeVVar\ FRQVeQt RQ the perVRQ¶V EehaOI� 
(PaLO IrRP $ 5XFN .eeQe �EarrLVter� tR $ 'RXJOaVV �1� -aQXar\ ��1��� 6ee IRr e[aPpOe� Aintree 
University Hospitals NHS Foundation Trust v James >��1�@ 8.6C �� aQG In the Matter of MN, aERYe Q 
1���  

1��   Airedale NHS Trust v Bland >199�@ $C ��9�   7he C23 reFeQtO\ e[paQGeG the GeFOaratRr\ MXrLVGLFtLRQ tR 
ZLthGraZLQJ OLIe�VXVtaLQLQJ treatPeQt IrRP VRPeRQe ZhR ZaV RQO\ LQ a PLQLPaOO\ FRQVFLRXV Vtate� QRt 
MXVt a perPaQeQt YeJetatLYe Vtate� M v Mrs N �E\ her OLtLJatLRQ IrLeQG� the 2IILFLaO 6ROLFLtRr� >��1�@ (:C23 
���)aP�� 

1��   Re Y (Mental Incapacity: Bone Marrow Transplant) >199�@ � )/5 ����  ,t ZaV LQ <¶V EeVt LQtereVt IRr her 
tR GRQate ERQe ParrRZ tR her VLVter�  7he CRXrt GeFLGeG that Lt ZaV LQ <¶V EeVt LQtereVt tR FRQtLQXe tR 
reFeLYe VtrRQJ ePRtLRQaO VXppRrt IrRP her PRther� ZhLFh PLJht Ee GLPLQLVheG LI her VLVter¶V heaOth Zere 
tR GeterLRrate IXrther� Rr Vhe Zere tR GLe� 

1��   Re A (Medical Treatment: Male Sterilisation) �1999� �� %0/5 ���  $ PRther appOLeG IRr a GeFOaratLRQ 
that a YaVeFtRP\ ZaV LQ the EeVt LQtereVtV RI $� her VRQ �ZhR haG 'RZQ 6\QGrRPe aQG ZaV ERrGerOLQe 
EetZeeQ VLJQLILFaQt aQG VeYere LPpaLrPeQt RI LQteOOLJeQFe� LQ the aEVeQFe RI hLV FRQVeQt�  $Iter EaOaQFLQJ 
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1�9� 7here LV a VpeFLILF prRFeVV IRr GeaOLQJ ZLth ³VerLRXV PeGLFaO treatPeQt´ FaVeV ZhLFh PXVt Ee 
reIerreG tR the CRXrt�1�� LQFOXGLQJ FaVeV LQYROYLQJ a ³QRYeO ethLFaO GLOePPa´� 3raFtLFe 
GLreFtLRQV GeILQe ³VerLRXV PeGLFaO treatPeQt´ aV treatPeQt that LQYROYeV prRYLGLQJ� ZLthGraZLQJ 
Rr ZLthhROGLQJ treatPeQt LQ FLrFXPVtaQFeV Zhere there Pa\ Ee a ILQe EaOaQFe EetZeeQ the 
EeQeILtV aQG EXrGeQV tR the patLeQt� Rr VLtXatLRQV LQ ZhLFh there LV a FhRLFe RI treatPeQt aQG 
Zhat LV prRpRVeG ZRXOG OLNeO\ LQYROYe VerLRXV FRQVeTXeQFeV IRr the patLeQt�1�9   

1�91 7here are PaQ\ repRrteG FaVeV Zhere OLIe�VaYLQJ treatPeQt haV EeeQ RrGereG LQ the IaFe RI 
treQFhaQt RppRVLtLRQ IrRP the perVRQ ZhR OaFNV FapaFLt\�  )Rr e[aPpOe� LQ Re E (Medical 
Treatment: Anorexia)1�� aOO RI the partLeV VXppRrteG ZLth GLIIereQt GeJreeV RI VtreQJth the YLeZ 
that Lt ZRXOG QRt Ee LQ the EeVt LQtereVtV RI a ���\ear�ROG ZRPaQ ZLth VeYere aQRre[La QerYRVa 
tR Ee IRrFe�IeG�  1RQetheOeVV -aFNVRQ - heOG that� aV the ZRPaQ GLG QRt haYe FapaFLt\ tR 
PaNe the GeFLVLRQ aERXt treatPeQt E\ IRrFLEOe IeeGLQJ� the FRXrt PXVt taNe the GeFLVLRQ that 
ZaV LQ her EeVt LQtereVtV� 

1�9� %\ FRPparLVRQ� LQ a PRre reFeQt FaVe� Wye Valley NHS Trust v Mr B,1�1 the C23 aIILrPeG 
the rLJht RI aQ LQGLYLGXaO� GeePeG tR OaFN FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV� tR reIXVe OLIe�VaYLQJ PeGLFaO treatPeQt�  (YeQ thRXJh 0r % ZaV IRXQG tR 
OaFN FapaFLt\ tR reIXVe aPpXtatLRQ RI hLV JaQJreQRXV OeJ� -aFNVRQ - FaPe tR the FOear 
FRQFOXVLRQ that eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ hLV EeVt LQtereVtV�1��  

1�9� :hLOe theVe VerLRXV PeGLFaO treatPeQt FaVeV are FRQVLGereG LQ a GLIIereQt PeGLFR�OeJaO 
FRQte[t thaQ 1eZ =eaOaQG� the\ GePRQVtrate the aELOLt\ RI the CRXrt tR Ee aQ LQGepeQGeQt 
GeFLVLRQ�PaNer aQG taNe the EXrGeQ RI GeFLVLRQ�PaNLQJ IrRP FOLQLFLaQV aQG heaOthFare 
prRYLGerV LQ FLrFXPVtaQFeV that are FRPpOe[ aQG ethLFaOO\ FhaOOeQJLQJ IRr aOO RI the partLeV 
LQYROYeG�   

The Public Guardian and the Register of Powers of Attorney 

1�9� 7he 0C$ eVtaEOLVheG a QeZ VtatXtRr\ RIILFe� NQRZQ aV the 3XEOLF *XarGLaQ�  7he 2IILFe RI the 
3XEOLF *XarGLaQ �23*� LV aQ e[eFXtLYe aJeQF\ RI the 0LQLVtr\ RI -XVtLFe� Vet Xp tR VXppRrt the 
3XEOLF *XarGLaQ�  7heVe aJeQFLeV e[LVt tR heOp PaNe VXre that aGXOtV ZhR OaFN FapaFLt\ tR 
PaNe GeFLVLRQV IRr thePVeOYeV are prRteFteG IrRP aEXVe�  7he IXQFtLRQV RI the 3XEOLF 
*XarGLaQ IaOO LQtR three FateJRrLeV� eVtaEOLVhLQJ aQG PaLQtaLQLQJ a reJLVter RI /3$V� 
VXperYLVLQJ GepXtLeV �ZeOIare JXarGLaQ Rr prRpert\ PaQaJer� appRLQteG E\ the FRXrt� aQG 
LQYeVtLJatLRQV ± reIerreG tR aV ³VaIeJXarGLQJ reIerraOV´�1�� 

                                                
the EXrGeQV aQG EeQeILtV RI the prRpRVeG YaVeFtRP\ tR $� the CRXrt RI $ppeaO heOG that the YaVeFtRP\ 
ZRXOG QRt Ee LQ $¶V EeVt LQtereVtV�  

1��   Airedale NHS v Bland, aERYe Q 1���  7he FaVe OaZ reTXLrePeQt tR VeeN a GeFOaratLRQ LQ FaVeV LQYROYLQJ 
the ZLthhROGLQJ Rr ZLthGraZLQJ RI artLILFLaO QXtrLtLRQ aQG h\GratLRQ tR peRpOe LQ a perPaQeQt YeJetatLYe 
Vtate LV XQaIIeFteG E\ the $Ft� 

1�9   CRXrt RI 3rRteFtLRQ� 3raFtLFe 'LreFtLRQ ��1�� r 9(� aXthRrLVeG XQGer 0eQtaO CapaFLt\ $Ft ����� V ��� 
6ee IRr e[aPpOe� NHS Trust v FG >��1�@ (:C23 ��� Zhere 0r -XVtLFe .eehaQ aQQe[eG JXLGaQFe tR 
the MXGJPeQt LQ FaVeV Zhere a preJQaQt ZRPaQ ZhR OaFNV� Rr Pa\ OaFN� the FapaFLt\ tR PaNe GeFLVLRQV 
aERXt her REVtetrLF Fare reVXOtLQJ IrRP a GLaJQRVeG pV\FhLatrLF LOOQeVV� 

1��   >��1�@ (:+C 1��9 �C23�� 
1�1   >��1�@ (:C23 �� 3eter -aFNVRQ -� 
1��   Wye Valley NHS Trust v Mr B� aERYe Q 1�1 at >��@� ³$ FRQFOXVLRQ that a perVRQ OaFNV GeFLVLRQ�PaNLQJ 

FapaFLt\ LV QRt aQ µRII�VZLtFh¶ IRr hLV rLJhtV aQG IreeGRPV´ per -aFNVRQ -�  6ee GLVFXVVLRQ RI thLV FaVe LQ 
Chapter �( 6XppRrteG 'eFLVLRQ�PaNLQJ� 

1��   0eQtaO CapaFLt\ $Ft ���� V �9� 2IILFe RI the 3XEOLF *XarGLaQ $nnuaO 5epRUW anG $FFRunWV ����í��� 
�:LOOLaP /ea *rRXp� /RQGRQ� ��1���   

�� 
 

1�9� 6LQFe the FRPPeQFePeQt RI the 0C$ LQ 2FtREer ����� the 23* haV reJLVtereG a tRtaO RI 
1�������1 /3$V�1�� 

1�9� 7he Ne\ REMeFtLYe RI the 23* LV tR GeYeORp aQ apprRaFh tR reVROYLQJ LVVXeV ZLth GepXtLeV aQG 
attRrQe\V that GReV QRt reTXLre reFRXrVe tR the C23� E\ EXLOGLQJ aQ LQ�hRXVe FapaFLt\ tR XVe 
PeGLatLRQ tR reVROYe FaVeV Zhere partLeV are LQ GLVpXte�1��  

1�9� 6aIeJXarGLQJ reIerraOV are reFeLYeG IrRP a QXPEer RI VRXrFeV� LQFOXGLQJ reOatLYeV� ORFaO 
aXthRrLtLeV� Fare hRPeV aQG ILQaQFLaO LQVtLtXtLRQV�1��  7he CRGe RI 3raFtLFe ZLGeO\ GeILQeV the 
t\peV RI aEXVe that the 0C$ prRteFtLRQV are GeVLJQeG tR preYeQt� LQFOXGLQJ ILQaQFLaO� ph\VLFaO� 
Ve[XaO� pV\FhRORJLFaO aEXVe� aQG QeJOeFt aQG aFtV RI RPLVVLRQ�1�� 

1�9� CRXrt RI 3rRteFtLRQ YLVLtRrV haYe aQ LPpRrtaQt part tR pOa\ LQ LQYeVtLJatLQJ pRVVLEOe aEXVe�1��  
7he\ aGYLVe RQ hRZ aQ\RQe JLYeQ pRZer XQGer the $Ft VhRXOG Ee� aQG LV� Farr\LQJ RXt theLr 
GXtLeV aQG reVpRQVLELOLtLeV�  7here are tZR t\peV RI YLVLtRr� JeQeraO YLVLtRrV aQG VpeFLaO YLVLtRrV�  
6peFLaO YLVLtRrV are reJLVtereG PeGLFaO praFtLtLRQerV ZLth reOeYaQt e[pertLVe�  7he C23 Rr 
3XEOLF *XarGLaQ FaQ VeQG ZhLFheYer t\pe RI YLVLtRr LV PRVt apprRprLate tR YLVLt aQG LQterYLeZ 
a perVRQ ZhR Pa\ OaFN FapaFLt\� Rr aQ attRrQe\ Rr GepXt\� aQG tR LQVpeFt aQ\ reOeYaQt 
heaOthFare Rr VRFLaO Fare reFRrGV�   

1�99 7he 3XEOLF *XarGLaQ LQYeVtLJatLRQ prRFeVV FaQ XOtLPateO\ reVXOt LQ aQ appOLFatLRQ tR the FRXrt 
tR rePRYe a GepXt\ Rr aQ attRrQe\�  'eQ]LO /XVh� 6eQLRr -XGJe RI the C23� FreGLtV the 23*¶V 
VXperYLVRr\ rROe RYer GepXtLeV� aQG LtV eIIeFtLYeQeVV LQ LGeQtLI\LQJ Za\ZarG GepXtLeV� IRr the 
LQFreaVLQJ LQFLGeQFe RI appOLFatLRQV tR the FRXrt ± aQ LQFreaVe IrRP 1�� LQ ��1� tR ��� LQ 
��1��1�9 

1�1�� ,Q -XGJe /XVh¶V e[perLeQFe� ILQaQFLaO aEXVe LQ (QJOaQG LV aOPRVt e[FOXVLYeO\ perpetrateG E\ 
FORVe reOatLYeV�1�� 2I a VaPpOe RI ��� FaVeV LQ ZhLFh the pRZer RI attRrQe\ ZaV reYRNeG E\ 
the FRXrt EeFaXVe RI ILQaQFLaO aEXVe RI the GRQRr RI the pRZer� the YLFtLPV RI aEXVe Zere 
JeQeraOO\ IRXr Rr ILYe \earV ROGer thaQ the aYeraJe GRQRr�  2I the aEXVeG GRQRrV� 1�� ��� 
perFeQt� Zere ZRPeQ aQG �� ��� perFeQt� Zere PeQ� FRPpareG ZLth �1��� perFeQt aQG ����� 
perFeQt reVpeFtLYeO\ LQ the RYeraOO VaPpOe RI ��9�� GRQRrV aV a ZhROe�1�1  )Xrther FRQFOXVLRQV 
FaQ Ee GraZQ IrRP the reOatLRQVhLp RI the aEXVLYe attRrQe\ tR the GRQRr�  ,Q �� perFeQt RI 
FaVeV� the aEXVer ZaV the GRQRr¶V FhLOG� �� perFeQt RI the GRQRrV Zere aEXVeG E\ theLr VRQ� 
�� perFeQt E\ theLr GaXJhter� aQG 11� E\ PRre thaQ RQe FhLOG� 

1�1�1 7he t\pLFaO VFeQarLR LV QRt RI aQ XQVFrXpXORXV LQGLYLGXaO GRZQORaGLQJ a pRZer RI attRrQe\ 
IRrP IrRP the LQterQet aQG JettLQJ a YXOQeraEOe eOGerO\ perVRQ tR VLJQ Lt� EXt TXLte the RppRVLte�  

                                                
1��  7hLV LQFOXGeV FaVeV that are QR ORQJer RQ the 5eJLVter� GXe tR ZLthGraZaO Rr FaQFeOOatLRQ�  ,QterYLeZ ZLth 

0arLRQ %RZJeQ� 6XperYLVLRQ 3rRMeFt� 2IILFe RI the 3XEOLF *XarGLaQ �$ 'RXJOaVV� /RQGRQ� � -XQe ��1���  
1��   3 +artOe\�-RQeV ³7he 5ROe RI the 2IILFe RI the 3XEOLF *XarGLaQ ,QYeVtLJatLRQV RI $EXVe´ ���11� 1� - 

$GXOt 3rRteFt 1�� at 1�1� 
1��   2IILFe RI the 3XEOLF *XarGLaQ� Annual Report and Accounts 2014-2015 �:LOOLaP /ea *rRXp� /RQGRQ� 

��1�� at 1�� ZZZ�JRY�XN�JRYerQPeQt�pXEOLFatLRQV�  7he 23* LQYeVtLJateG ��� FaVeV RI the 19�� 
VaIeJXarGLQJ reIerraOV GXrLQJ the ��1��1� EXVLQeVV \ear� aQG �9� LQYeVtLJatLRQV Zere FRQFOXGeG� 

1��   0eQtaO CapaFLt\ $Ft ����� CRGe RI 3raFtLFe� aERYe Q 1�� at ���� 
1��   0eQtaO CapaFLt\ $Ft ����� CRGe RI 3raFtLFe� aERYe Q 1�� at ����  
1�9  ' /XVh ³)LQaQFLaO CrLPe CRPPLtteG $JaLQVt the (OGerO\ aQG ,QILrP� $ 5eYLeZ RI LtV ,QFreaVLQJ 

3reYaOeQFe aQG hRZ (IIeFtLYe 3raFtLtLRQerV� 3XEOLF %RGLeV aQG the CRXrtV are 7aFNOLQJ ,t´ �paper 
preVeQteG at MRLQt VePLQar 67(3 /RQGRQ CeQtraO %raQFh aQG $C7$36� /RQGRQ� 1� 'eFePEer ��1���   

1��  )Rr e[aPpOe� the IROORZLQJ three FaVeV aOO LQYROYe PePEerV RI the perVRQ¶V IaPLO\� Re Harcourt >��1�@ 
C23/5 �9� 0rV +arFRXrt¶V GaXJhter� Re Buckley >��1�@ C23/5 �9� 0LVV %XFNOe\¶V QLeFe� aQG Re GM 
>��1�@ C23/5 �9�� *0¶V Oate hXVEaQG¶V QLeFe aQG Jreat QLeFe� 

1�1  /XVh� aERYe Q 1�9 at 1�� 
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1�9� 7here LV a VpeFLILF prRFeVV IRr GeaOLQJ ZLth ³VerLRXV PeGLFaO treatPeQt´ FaVeV ZhLFh PXVt Ee 
reIerreG tR the CRXrt�1�� LQFOXGLQJ FaVeV LQYROYLQJ a ³QRYeO ethLFaO GLOePPa´� 3raFtLFe 
GLreFtLRQV GeILQe ³VerLRXV PeGLFaO treatPeQt´ aV treatPeQt that LQYROYeV prRYLGLQJ� ZLthGraZLQJ 
Rr ZLthhROGLQJ treatPeQt LQ FLrFXPVtaQFeV Zhere there Pa\ Ee a ILQe EaOaQFe EetZeeQ the 
EeQeILtV aQG EXrGeQV tR the patLeQt� Rr VLtXatLRQV LQ ZhLFh there LV a FhRLFe RI treatPeQt aQG 
Zhat LV prRpRVeG ZRXOG OLNeO\ LQYROYe VerLRXV FRQVeTXeQFeV IRr the patLeQt�1�9   

1�91 7here are PaQ\ repRrteG FaVeV Zhere OLIe�VaYLQJ treatPeQt haV EeeQ RrGereG LQ the IaFe RI 
treQFhaQt RppRVLtLRQ IrRP the perVRQ ZhR OaFNV FapaFLt\�  )Rr e[aPpOe� LQ Re E (Medical 
Treatment: Anorexia)1�� aOO RI the partLeV VXppRrteG ZLth GLIIereQt GeJreeV RI VtreQJth the YLeZ 
that Lt ZRXOG QRt Ee LQ the EeVt LQtereVtV RI a ���\ear�ROG ZRPaQ ZLth VeYere aQRre[La QerYRVa 
tR Ee IRrFe�IeG�  1RQetheOeVV -aFNVRQ - heOG that� aV the ZRPaQ GLG QRt haYe FapaFLt\ tR 
PaNe the GeFLVLRQ aERXt treatPeQt E\ IRrFLEOe IeeGLQJ� the FRXrt PXVt taNe the GeFLVLRQ that 
ZaV LQ her EeVt LQtereVtV� 

1�9� %\ FRPparLVRQ� LQ a PRre reFeQt FaVe� Wye Valley NHS Trust v Mr B,1�1 the C23 aIILrPeG 
the rLJht RI aQ LQGLYLGXaO� GeePeG tR OaFN FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV� tR reIXVe OLIe�VaYLQJ PeGLFaO treatPeQt�  (YeQ thRXJh 0r % ZaV IRXQG tR 
OaFN FapaFLt\ tR reIXVe aPpXtatLRQ RI hLV JaQJreQRXV OeJ� -aFNVRQ - FaPe tR the FOear 
FRQFOXVLRQ that eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ hLV EeVt LQtereVtV�1��  

1�9� :hLOe theVe VerLRXV PeGLFaO treatPeQt FaVeV are FRQVLGereG LQ a GLIIereQt PeGLFR�OeJaO 
FRQte[t thaQ 1eZ =eaOaQG� the\ GePRQVtrate the aELOLt\ RI the CRXrt tR Ee aQ LQGepeQGeQt 
GeFLVLRQ�PaNer aQG taNe the EXrGeQ RI GeFLVLRQ�PaNLQJ IrRP FOLQLFLaQV aQG heaOthFare 
prRYLGerV LQ FLrFXPVtaQFeV that are FRPpOe[ aQG ethLFaOO\ FhaOOeQJLQJ IRr aOO RI the partLeV 
LQYROYeG�   

The Public Guardian and the Register of Powers of Attorney 

1�9� 7he 0C$ eVtaEOLVheG a QeZ VtatXtRr\ RIILFe� NQRZQ aV the 3XEOLF *XarGLaQ�  7he 2IILFe RI the 
3XEOLF *XarGLaQ �23*� LV aQ e[eFXtLYe aJeQF\ RI the 0LQLVtr\ RI -XVtLFe� Vet Xp tR VXppRrt the 
3XEOLF *XarGLaQ�  7heVe aJeQFLeV e[LVt tR heOp PaNe VXre that aGXOtV ZhR OaFN FapaFLt\ tR 
PaNe GeFLVLRQV IRr thePVeOYeV are prRteFteG IrRP aEXVe�  7he IXQFtLRQV RI the 3XEOLF 
*XarGLaQ IaOO LQtR three FateJRrLeV� eVtaEOLVhLQJ aQG PaLQtaLQLQJ a reJLVter RI /3$V� 
VXperYLVLQJ GepXtLeV �ZeOIare JXarGLaQ Rr prRpert\ PaQaJer� appRLQteG E\ the FRXrt� aQG 
LQYeVtLJatLRQV ± reIerreG tR aV ³VaIeJXarGLQJ reIerraOV´�1�� 

                                                
the EXrGeQV aQG EeQeILtV RI the prRpRVeG YaVeFtRP\ tR $� the CRXrt RI $ppeaO heOG that the YaVeFtRP\ 
ZRXOG QRt Ee LQ $¶V EeVt LQtereVtV�  

1��   Airedale NHS v Bland, aERYe Q 1���  7he FaVe OaZ reTXLrePeQt tR VeeN a GeFOaratLRQ LQ FaVeV LQYROYLQJ 
the ZLthhROGLQJ Rr ZLthGraZLQJ RI artLILFLaO QXtrLtLRQ aQG h\GratLRQ tR peRpOe LQ a perPaQeQt YeJetatLYe 
Vtate LV XQaIIeFteG E\ the $Ft� 

1�9   CRXrt RI 3rRteFtLRQ� 3raFtLFe 'LreFtLRQ ��1�� r 9(� aXthRrLVeG XQGer 0eQtaO CapaFLt\ $Ft ����� V ��� 
6ee IRr e[aPpOe� NHS Trust v FG >��1�@ (:C23 ��� Zhere 0r -XVtLFe .eehaQ aQQe[eG JXLGaQFe tR 
the MXGJPeQt LQ FaVeV Zhere a preJQaQt ZRPaQ ZhR OaFNV� Rr Pa\ OaFN� the FapaFLt\ tR PaNe GeFLVLRQV 
aERXt her REVtetrLF Fare reVXOtLQJ IrRP a GLaJQRVeG pV\FhLatrLF LOOQeVV� 

1��   >��1�@ (:+C 1��9 �C23�� 
1�1   >��1�@ (:C23 �� 3eter -aFNVRQ -� 
1��   Wye Valley NHS Trust v Mr B� aERYe Q 1�1 at >��@� ³$ FRQFOXVLRQ that a perVRQ OaFNV GeFLVLRQ�PaNLQJ 

FapaFLt\ LV QRt aQ µRII�VZLtFh¶ IRr hLV rLJhtV aQG IreeGRPV´ per -aFNVRQ -�  6ee GLVFXVVLRQ RI thLV FaVe LQ 
Chapter �( 6XppRrteG 'eFLVLRQ�PaNLQJ� 

1��   0eQtaO CapaFLt\ $Ft ���� V �9� 2IILFe RI the 3XEOLF *XarGLaQ $nnuaO 5epRUW anG $FFRunWV ����í��� 
�:LOOLaP /ea *rRXp� /RQGRQ� ��1���   

�� 
 

1�9� 6LQFe the FRPPeQFePeQt RI the 0C$ LQ 2FtREer ����� the 23* haV reJLVtereG a tRtaO RI 
1�������1 /3$V�1�� 

1�9� 7he Ne\ REMeFtLYe RI the 23* LV tR GeYeORp aQ apprRaFh tR reVROYLQJ LVVXeV ZLth GepXtLeV aQG 
attRrQe\V that GReV QRt reTXLre reFRXrVe tR the C23� E\ EXLOGLQJ aQ LQ�hRXVe FapaFLt\ tR XVe 
PeGLatLRQ tR reVROYe FaVeV Zhere partLeV are LQ GLVpXte�1��  

1�9� 6aIeJXarGLQJ reIerraOV are reFeLYeG IrRP a QXPEer RI VRXrFeV� LQFOXGLQJ reOatLYeV� ORFaO 
aXthRrLtLeV� Fare hRPeV aQG ILQaQFLaO LQVtLtXtLRQV�1��  7he CRGe RI 3raFtLFe ZLGeO\ GeILQeV the 
t\peV RI aEXVe that the 0C$ prRteFtLRQV are GeVLJQeG tR preYeQt� LQFOXGLQJ ILQaQFLaO� ph\VLFaO� 
Ve[XaO� pV\FhRORJLFaO aEXVe� aQG QeJOeFt aQG aFtV RI RPLVVLRQ�1�� 

1�9� CRXrt RI 3rRteFtLRQ YLVLtRrV haYe aQ LPpRrtaQt part tR pOa\ LQ LQYeVtLJatLQJ pRVVLEOe aEXVe�1��  
7he\ aGYLVe RQ hRZ aQ\RQe JLYeQ pRZer XQGer the $Ft VhRXOG Ee� aQG LV� Farr\LQJ RXt theLr 
GXtLeV aQG reVpRQVLELOLtLeV�  7here are tZR t\peV RI YLVLtRr� JeQeraO YLVLtRrV aQG VpeFLaO YLVLtRrV�  
6peFLaO YLVLtRrV are reJLVtereG PeGLFaO praFtLtLRQerV ZLth reOeYaQt e[pertLVe�  7he C23 Rr 
3XEOLF *XarGLaQ FaQ VeQG ZhLFheYer t\pe RI YLVLtRr LV PRVt apprRprLate tR YLVLt aQG LQterYLeZ 
a perVRQ ZhR Pa\ OaFN FapaFLt\� Rr aQ attRrQe\ Rr GepXt\� aQG tR LQVpeFt aQ\ reOeYaQt 
heaOthFare Rr VRFLaO Fare reFRrGV�   

1�99 7he 3XEOLF *XarGLaQ LQYeVtLJatLRQ prRFeVV FaQ XOtLPateO\ reVXOt LQ aQ appOLFatLRQ tR the FRXrt 
tR rePRYe a GepXt\ Rr aQ attRrQe\�  'eQ]LO /XVh� 6eQLRr -XGJe RI the C23� FreGLtV the 23*¶V 
VXperYLVRr\ rROe RYer GepXtLeV� aQG LtV eIIeFtLYeQeVV LQ LGeQtLI\LQJ Za\ZarG GepXtLeV� IRr the 
LQFreaVLQJ LQFLGeQFe RI appOLFatLRQV tR the FRXrt ± aQ LQFreaVe IrRP 1�� LQ ��1� tR ��� LQ 
��1��1�9 

1�1�� ,Q -XGJe /XVh¶V e[perLeQFe� ILQaQFLaO aEXVe LQ (QJOaQG LV aOPRVt e[FOXVLYeO\ perpetrateG E\ 
FORVe reOatLYeV�1�� 2I a VaPpOe RI ��� FaVeV LQ ZhLFh the pRZer RI attRrQe\ ZaV reYRNeG E\ 
the FRXrt EeFaXVe RI ILQaQFLaO aEXVe RI the GRQRr RI the pRZer� the YLFtLPV RI aEXVe Zere 
JeQeraOO\ IRXr Rr ILYe \earV ROGer thaQ the aYeraJe GRQRr�  2I the aEXVeG GRQRrV� 1�� ��� 
perFeQt� Zere ZRPeQ aQG �� ��� perFeQt� Zere PeQ� FRPpareG ZLth �1��� perFeQt aQG ����� 
perFeQt reVpeFtLYeO\ LQ the RYeraOO VaPpOe RI ��9�� GRQRrV aV a ZhROe�1�1  )Xrther FRQFOXVLRQV 
FaQ Ee GraZQ IrRP the reOatLRQVhLp RI the aEXVLYe attRrQe\ tR the GRQRr�  ,Q �� perFeQt RI 
FaVeV� the aEXVer ZaV the GRQRr¶V FhLOG� �� perFeQt RI the GRQRrV Zere aEXVeG E\ theLr VRQ� 
�� perFeQt E\ theLr GaXJhter� aQG 11� E\ PRre thaQ RQe FhLOG� 

1�1�1 7he t\pLFaO VFeQarLR LV QRt RI aQ XQVFrXpXORXV LQGLYLGXaO GRZQORaGLQJ a pRZer RI attRrQe\ 
IRrP IrRP the LQterQet aQG JettLQJ a YXOQeraEOe eOGerO\ perVRQ tR VLJQ Lt� EXt TXLte the RppRVLte�  

                                                
1��  7hLV LQFOXGeV FaVeV that are QR ORQJer RQ the 5eJLVter� GXe tR ZLthGraZaO Rr FaQFeOOatLRQ�  ,QterYLeZ ZLth 

0arLRQ %RZJeQ� 6XperYLVLRQ 3rRMeFt� 2IILFe RI the 3XEOLF *XarGLaQ �$ 'RXJOaVV� /RQGRQ� � -XQe ��1���  
1��   3 +artOe\�-RQeV ³7he 5ROe RI the 2IILFe RI the 3XEOLF *XarGLaQ ,QYeVtLJatLRQV RI $EXVe´ ���11� 1� - 

$GXOt 3rRteFt 1�� at 1�1� 
1��   2IILFe RI the 3XEOLF *XarGLaQ� Annual Report and Accounts 2014-2015 �:LOOLaP /ea *rRXp� /RQGRQ� 

��1�� at 1�� ZZZ�JRY�XN�JRYerQPeQt�pXEOLFatLRQV�  7he 23* LQYeVtLJateG ��� FaVeV RI the 19�� 
VaIeJXarGLQJ reIerraOV GXrLQJ the ��1��1� EXVLQeVV \ear� aQG �9� LQYeVtLJatLRQV Zere FRQFOXGeG� 

1��   0eQtaO CapaFLt\ $Ft ����� CRGe RI 3raFtLFe� aERYe Q 1�� at ���� 
1��   0eQtaO CapaFLt\ $Ft ����� CRGe RI 3raFtLFe� aERYe Q 1�� at ����  
1�9  ' /XVh ³)LQaQFLaO CrLPe CRPPLtteG $JaLQVt the (OGerO\ aQG ,QILrP� $ 5eYLeZ RI LtV ,QFreaVLQJ 

3reYaOeQFe aQG hRZ (IIeFtLYe 3raFtLtLRQerV� 3XEOLF %RGLeV aQG the CRXrtV are 7aFNOLQJ ,t´ �paper 
preVeQteG at MRLQt VePLQar 67(3 /RQGRQ CeQtraO %raQFh aQG $C7$36� /RQGRQ� 1� 'eFePEer ��1���   

1��  )Rr e[aPpOe� the IROORZLQJ three FaVeV aOO LQYROYe PePEerV RI the perVRQ¶V IaPLO\� Re Harcourt >��1�@ 
C23/5 �9� 0rV +arFRXrt¶V GaXJhter� Re Buckley >��1�@ C23/5 �9� 0LVV %XFNOe\¶V QLeFe� aQG Re GM 
>��1�@ C23/5 �9�� *0¶V Oate hXVEaQG¶V QLeFe aQG Jreat QLeFe� 

1�1  /XVh� aERYe Q 1�9 at 1�� 

35



�� 
 

,Q three�TXarterV RI theVe aEXVe FaVeV there ZaV LQpXt IrRP the OeJaO Rr PeGLFaO prRIeVVLRQV 
at the tLPe RI the FreatLRQ RI the pRZer� there are LQGLYLGXaOV ZhR are reTXLreG tR aVVeVV the 
GRQRr¶V FapaFLt\ tR Freate aQ eQGXrLQJ pRZer RI attRrQe\�1��  

1�1�� 7he JraQtLQJ RI a pRZer RI attRrQe\ LV aQ LPpRrtaQt e[preVVLRQ RI aXtRQRP\�  Lt aOORZV a prLRr 
e[erFLVe RI the LQGLYLGXaO¶V aXtRQRP\� ZheQ the perVRQ haV FapaFLt\� tR GLreFt Rr PaNe 
prRYLVLRQ IRr ZheQ the\ Pa\ VXEVeTXeQtO\ OaFN FapaFLt\�1��  7he FRPELQatLRQ RI haYLQJ a 
reJLVter RI pRZerV RI attRrQe\ pOXV a pXEOLF aJeQF\ tR RYerVee LtV XVe haV EeeQ a FRrQerVtRQe 
RI the QeZ C23¶V aELOLt\ tR taFNOe ILQaQFLaO FrLPeV aQG aEXVe RI PaLQO\ ROGer aGXOtV ZhR OaFN 
FapaFLt\� 

1�1�� ,Q 1eZ =eaOaQG� the ���� aPeQGPeQtV tR the 3335 $Ft haYe QRt reVROYeG the RQJRLQJ 
prREOePV RI PLVXVe aQG aEXVe RI (32$V� ILrVt raLVeG E\ the /aZ CRPPLVVLRQ LQ ���� aQG 
���1�1�� aQG VtLOO appareQt LQ the PLQRr FhaQJeV FXrreQtO\ EeLQJ PaGe tR 3art 9 RI the 3335 
$Ft�1��  $ Ne\ IaFtRr prRPRtLQJ the VXFFeVV RI the (QJOLVh PRGeO LV the IaFt that the QatLRQaO 
reJLVter RI /3$V LV VXppRrteG E\ a pXEOLF aJeQF\� tR eQVXre eIIeFtLYe VXperYLVLRQ RI VXFh 
pRZerV RI attRrQe\V�� 7hLV ZRXOG thereIRre Ee aQ eVVeQtLaO reIRrP tR Ee aGRpteG LQ 1eZ 
=eaOaQG�1�� 

Mental Health Act 1983 (MHA) 

1�1�� ,Q aGGLtLRQ tR the 0C$� (QJOaQG aQG :aOeV haYe the 0eQtaO +eaOth $Ft 19�� �0+$� aQG LtV 
aFFRPpaQ\LQJ CRGe RI 3raFtLFe1�� ZhLFh aOORZ IRr the GeteQtLRQ� hRVpLtaOLVatLRQ� aQG�Rr 
treatPeQt RI peRpOe ZLth a ³PeQtaO GLVRrGer´�  0eQtaO GLVRrGer LV ErRaGO\ GeILQeG aV ³aQ\ 
GLVRrGer Rr GLVaELOLt\ RI the PLQG´�1�� aQG FaQ LQFOXGe OearQLQJ GLVaELOLt\ aQG perVRQaOLt\ 
GLVRrGer� (QJOLVh PeQtaO heaOth OaZ prRYLGeV IRr a V\VteP RI JXarGLaQVhLp IRr VRPe patLeQtV 
XQGer the 0+$� aOthRXJh ³FapaFLt\´ LV QRt a FRQFept reIerreG tR LQ the OeJLVOatLRQ�1�9  *XarGLaQV 
appRLQteG XQGer the 0+$ haYe the e[FOXVLYe rLJht tR GeFLGe Zhere a patLeQt VhRXOG OLYe� taNLQJ 
preFeGeQFe RYer aQ attRrQe\ Rr GepXt\ appRLQteG XQGer the 0C$�19� 

1�1�� 7he GLYLGLQJ OLQe EetZeeQ the QeeG tR XVe the FRPpXOVRr\ pRZerV RI the 0+$ aQG the QeeG � 
tR reVpeFt a perVRQ¶V prLRr e[erFLVe RI aXtRQRP\ LQ aQ aGYaQFe GeFLVLRQ LV QRt aOZa\V FOear 
FXt� 7he pRZerV XQGer the 0+$ tR GetaLQ aQG treat peRpOe IRr a PeQtaO GLVRrGer appO\ eYeQ LI 
a patLeQt haV FapaFLt\ XQGer the 0C$� ,Q Nottinghamshire Healthcare NHS Trust v RC191 a 
\RXQJ PaQ ZLth FapaFLt\ haG a VeYere perVRQaOLt\ GLVRrGer aQG ZaV GetaLQeG XQGer the 0+$�  
5C reTXLreG a EORRG traQVIXVLRQ� EXt ZaV a praFtLFLQJ �XQEaptLVeG� -ehRYah¶V :LtQeVV�  7he 
CRXrt heOG that 5C haG FapaFLt\ tR reIXVe a EORRG traQVIXVLRQ aV Lt ZaV QRt a PeGLFaO treatPeQt 

                                                
1��  ,ELG�  2I a VaPpOe RI 1�� FaVeV� �1 Zere OeJaO prRIeVVLRQaOV� VROLFLtRr� EarrLVter Rr OeJaO e[eFXtLYe� 
1��  0eQtaO CapaFLt\ $Ft ����� VV ��í���  7he prRYLVLRQ IRr aGYaQFe GLreFtLRQV �NQRZQ aV aGYaQFeG 

GLreFtLYeV LQ 1eZ =eaOaQG� are aOVR aQ e[preVVLRQ RI a perVRQ¶V prLRr aXtRQRP\� 
1��   5eIer aERYe� 3335 $Ft ± OaZ reIRrP at 1�� 
1��   7he FXrreQt aPeQGPeQt prRpRVeV tR reYerVe the LQGepeQGeQt ZLtQeVVLQJ reTXLrePeQtV IRr (32$V XQGer 

the ���� $PeQGPeQtV� 7he /aZ 6RFLet\ VXEPLtteG that the ���� aPeQGPeQtV LQFreaVeG the FRVt aQG 
FRPpOe[Lt\ RI eVtaEOLVhLQJ (32$V aQG aV a reVXOt the QXPEer RI peRpOe FRPpOetLQJ (32$V haV 
GeFreaVeG QRt LQFreaVeG�  1eZ =eaOaQG /aZ 6RFLet\ VXEPLVVLRQ RQ 3art �1 �(QGXrLQJ 3RZerV RI 
$ttRrQe\� 6tatXteV $PeQGPeQt %LOO ��1�� GateG �9 -aQXar\ ��1�� 

1��   6ee Chapter � CRQFOXVLRQ � CheFNOLVt IRr 5eIRrP� 
1��   'epartPeQt RI +eaOth Mental Health Act 1983: Code of Practice �762� 1RrZLFh ��1�� at ��� 7he CRGe 

VetV RXt the RYerarFhLQJ prLQFLpOeV RI the $Ft� ZhLFh are QRt LQFOXGeG LQ the VtatXte LtVeOI� 
1��   0eQtaO +eaOth $Ft 19��� V 1���� 
1�9   0eQtaO +eaOth $Ft 19��� V ��1��a�� 
19�   MHA Code of Practice� aERYe Q 1�� at ���� 
191   Nottinghamshire Healthcare NHS Trust v RC >��1�@ (:+C 1�1� �C23�� ,Q thLV FaVe� 0RVt\Q - Vat aV 

a C23 MXGJe tR FRQVLGer 5C¶V FapaFLt\ aQG the aGYaQFe GLreFtLRQ tR reIXVe treatPeQt XQGer the 0C$� 
EXt aV a +LJh CRXrt MXGJe FRQVLGerLQJ the OaZIXOQeVV RI the aFtLRQV RI the treatLQJ pV\FhLatrLVt� 
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IRr the PeQtaO GLVRrGer�19� ,t XpheOG the YaOLGLt\ RI hLV aGYaQFe GeFLVLRQ� GeVpLte VeOI�harPLQJ 
EehaYLRXrV aQG the IaFt that 5C ZaV pXrVXLQJ a ³VeOI�GeVtrXFtLYe FRXrVe´ OeaGLQJ tR LQeYLtaEOe 
Geath� -XVtLFe 0RVt\Q reFRJQLVeG the ethLFaO GLOePPa that FRQIrRQteG the treatLQJ pV\FhLatrLVt 
ZhR haG the pRZer XQGer the 0+$ tR RYerrLGe 5C¶V aGYaQFe GeFLVLRQ aQG LPpRVe treatPeQt 
aJaLQVt hLV ZLOO EXt LQVteaG XVeG the FRXrt prRFeVV tR FRQILrP the YaOLGLt\ RI the aGYaQFe 
GLreFtLRQ�  

1�1�� ,Q 1999� aQ e[pert FRPPLttee� FhaLreG E\ 3rRIeVVRr *eQeYra 5LFharGVRQ� reYLeZeG the PeQtaO 
heaOth OeJLVOatLRQ LQ (QJOaQG aQG :aOeV� reFRPPeQGLQJ VpeFLILF OeJLVOatLRQ IRr peRpOe ZLth 
ORQJ�terP LQFapaFLt\�19�  7he repRrt IRreVhaGRZeG the prREOePV ZLth hRZ tR reVpRQG tR 
LQIRrPaO patLeQtV QRt VXEMeFt tR FRPpXOVRr\ pRZerV XQGer the 0+$ aQG the LQterIaFe ZLth the 
VXEVeTXeQt PeQtaO FapaFLt\ OeJLVOatLRQ� 

Ongoing law reform in England and Wales 

1�1�� 7he FRPIRrtaEOe aVVXPptLRQ RI the (QJOLVh 0eQtaO +eaOth $Ft �RI 19�9 aQG 19���� that peRpOe 
FRXOG Ee aGPLtteG tR hRVpLtaO aQG GetaLQeG there IRr pV\FhLatrLF treatPeQt� ZLthRXt IRrPaOLt\� 
prRYLGeG the\ GLG QRt REMeFt� ZaV GeaOt a ³VerLRXV EORZ´19� E\ the (XrRpeaQ CRXrt RI +XPaQ 
5LJhtV LQ 6traVERXrJ �(Ct+5�19� IROORZLQJ a GeFLVLRQ LQ the +RXVe RI /RrGV�19�  ,t e[pRVeG a 
Jap LQ the LQterIaFe EetZeeQ PeQtaO heaOth aQG PeQtaO FapaFLt\ OaZ� NQRZQ aV the 
³%RXrQeZRRG Jap´� thLV LV the LQaELOLt\ RI FRPpOLaQt peRpOe ZhR OaFNeG FapaFLt\ tR REMeFt tR 
theLr GeteQtLRQ� LGeQtLILeG LQ a FaVe LQYROYLQJ %RXrQeZRRG +RVpLtaO�  )Xrther FhaQJeV Zere 
PaGe tR the 0eQtaO CapaFLt\ $Ft LQ aQ attePpt tR prRteFt thLV YXOQeraEOe JrRXp RI LQIRrPaO 
FRPpOLaQt patLeQtV ZhR OaFNeG FapaFLt\ aQG GLG QRt haYe the EeQeILt RI the VaIeJXarGV 
prRYLGeG E\ the PeQtaO heaOth OeJLVOatLRQ�  

1�1�� $V /aG\ +aOe e[pOaLQV LQ her te[tERRN RQ PeQtaO heaOth OaZ� 19� 

,I the reaOLt\ ZaV that a perVRQ ZaV EeLQJ GeprLYeG RI hLV OLEert\ ZLthLQ the PeaQLQJ RI 
$rtLFOe � >RI the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV@� there haG tR Ee VRPe VaIeJXarGV 
tR prRteFt hLP aJaLQVt arELtrar\ aFtLRQ� eYeQ LI thLV ZaV PeaQt IRr hLV RZQ JRRG�  ,QGeeG 
VaIeJXarGV aJaLQVt XQMXVtLILeG GeprLYatLRQ RI OLEert\ Zere QeeGeG� Zhether the reaVRQ IRr 
Lt ZaV PeQtaO Rr ph\VLFaO GLVRrGer Rr VLPpO\ tR Neep hLP VaIe� 

1�1�9 7he reVXOt ZaV the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV reJLPe �XQLYerVaOO\ NQRZQ aV the 'R/6�� 
LQVerteG LQtR the 0eQtaO CapaFLt\ $Ft ���� E\ the 0eQtaO +eaOth $Ft �����   

1�11� 7hLV reJLPe ZaV eQaFteG tR ³pOXJ´ the %RXrQeZRRG Jap�  )LrVt� there ZaV aQ aPeQGPeQt tR 
the 0eQtaO CapaFLt\ $Ft LQ ���� tR LQVert FertaLQ prRFeGXraO VaIeJXarGV IRr GetaLQeG 
LQFapaFLtateG perVRQV� FaOOeG the ³'R/6´�  6eFRQG� a pRVt�OeJLVOatLRQ VFrXtLQ\ repRrt ZaV 
prepareG E\ the +RXVe RI /RrGV LQ ��1� that GeVFrLEeG the 'R/6 aV QRt ILt IRr pXrpRVe�  7hLrG� 
arRXQG the VaPe tLPe� a GeFLVLRQ RI the 6XprePe CRXrt� Cheshire West, e[paQGeG the raQJe 
RI FLrFXPVtaQFeV LQ ZhLFh a perVRQ PXVt Ee reJarGeG aV GeprLYeG RI theLr OLEert\� 6R PaQ\ 

                                                
19�   0eQtaO +eaOth $Ft 19��� V ��� 
19�   5epRrt RI ([pert CRPPLttee� Review of the Mental Health Act 1983 �'epartPeQt RI +eaOth� /RQGRQ� 

1999�� 
19�   % +aOe Mental Health Law ��th eG� 6Zeet 	 0a[ZeOO� /RQGRQ� ��1�� at �� 
19�   HL v United Kingdom, aERYe Q ��  7he (XrRpeaQ CRXrt RI +XPaQ 5LJhtV heOG that the XVe RI the FRPPRQ 

OaZ pRZer RI QeFeVVLt\ tR GetaLQ peRpOe LQ thLV FRQte[t� rather thaQ XVLQJ the 0eQtaO heaOth $Ft 19��� 
ZaV QRt aGeTXate prRteFt aJaLQVt the rLVN RI arELtrar\ GeteQtLRQ aQG ZaV LQ EreaFh RI art � �1��e� RI the 
(XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV 19�� �(C+5� aQG aOVR art ���� EeFaXVe RI the OaFN RI aQ\ 
aGeTXate FRXrt reYLeZ RI the OaZIXOQeVV� 

19�   Bournewood, aERYe Q �� 
19�   +aOe� aERYe Q 19� at �� 
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,Q three�TXarterV RI theVe aEXVe FaVeV there ZaV LQpXt IrRP the OeJaO Rr PeGLFaO prRIeVVLRQV 
at the tLPe RI the FreatLRQ RI the pRZer� there are LQGLYLGXaOV ZhR are reTXLreG tR aVVeVV the 
GRQRr¶V FapaFLt\ tR Freate aQ eQGXrLQJ pRZer RI attRrQe\�1��  

1�1�� 7he JraQtLQJ RI a pRZer RI attRrQe\ LV aQ LPpRrtaQt e[preVVLRQ RI aXtRQRP\�  Lt aOORZV a prLRr 
e[erFLVe RI the LQGLYLGXaO¶V aXtRQRP\� ZheQ the perVRQ haV FapaFLt\� tR GLreFt Rr PaNe 
prRYLVLRQ IRr ZheQ the\ Pa\ VXEVeTXeQtO\ OaFN FapaFLt\�1��  7he FRPELQatLRQ RI haYLQJ a 
reJLVter RI pRZerV RI attRrQe\ pOXV a pXEOLF aJeQF\ tR RYerVee LtV XVe haV EeeQ a FRrQerVtRQe 
RI the QeZ C23¶V aELOLt\ tR taFNOe ILQaQFLaO FrLPeV aQG aEXVe RI PaLQO\ ROGer aGXOtV ZhR OaFN 
FapaFLt\� 

1�1�� ,Q 1eZ =eaOaQG� the ���� aPeQGPeQtV tR the 3335 $Ft haYe QRt reVROYeG the RQJRLQJ 
prREOePV RI PLVXVe aQG aEXVe RI (32$V� ILrVt raLVeG E\ the /aZ CRPPLVVLRQ LQ ���� aQG 
���1�1�� aQG VtLOO appareQt LQ the PLQRr FhaQJeV FXrreQtO\ EeLQJ PaGe tR 3art 9 RI the 3335 
$Ft�1��  $ Ne\ IaFtRr prRPRtLQJ the VXFFeVV RI the (QJOLVh PRGeO LV the IaFt that the QatLRQaO 
reJLVter RI /3$V LV VXppRrteG E\ a pXEOLF aJeQF\� tR eQVXre eIIeFtLYe VXperYLVLRQ RI VXFh 
pRZerV RI attRrQe\V�� 7hLV ZRXOG thereIRre Ee aQ eVVeQtLaO reIRrP tR Ee aGRpteG LQ 1eZ 
=eaOaQG�1�� 

Mental Health Act 1983 (MHA) 

1�1�� ,Q aGGLtLRQ tR the 0C$� (QJOaQG aQG :aOeV haYe the 0eQtaO +eaOth $Ft 19�� �0+$� aQG LtV 
aFFRPpaQ\LQJ CRGe RI 3raFtLFe1�� ZhLFh aOORZ IRr the GeteQtLRQ� hRVpLtaOLVatLRQ� aQG�Rr 
treatPeQt RI peRpOe ZLth a ³PeQtaO GLVRrGer´�  0eQtaO GLVRrGer LV ErRaGO\ GeILQeG aV ³aQ\ 
GLVRrGer Rr GLVaELOLt\ RI the PLQG´�1�� aQG FaQ LQFOXGe OearQLQJ GLVaELOLt\ aQG perVRQaOLt\ 
GLVRrGer� (QJOLVh PeQtaO heaOth OaZ prRYLGeV IRr a V\VteP RI JXarGLaQVhLp IRr VRPe patLeQtV 
XQGer the 0+$� aOthRXJh ³FapaFLt\´ LV QRt a FRQFept reIerreG tR LQ the OeJLVOatLRQ�1�9  *XarGLaQV 
appRLQteG XQGer the 0+$ haYe the e[FOXVLYe rLJht tR GeFLGe Zhere a patLeQt VhRXOG OLYe� taNLQJ 
preFeGeQFe RYer aQ attRrQe\ Rr GepXt\ appRLQteG XQGer the 0C$�19� 

1�1�� 7he GLYLGLQJ OLQe EetZeeQ the QeeG tR XVe the FRPpXOVRr\ pRZerV RI the 0+$ aQG the QeeG � 
tR reVpeFt a perVRQ¶V prLRr e[erFLVe RI aXtRQRP\ LQ aQ aGYaQFe GeFLVLRQ LV QRt aOZa\V FOear 
FXt� 7he pRZerV XQGer the 0+$ tR GetaLQ aQG treat peRpOe IRr a PeQtaO GLVRrGer appO\ eYeQ LI 
a patLeQt haV FapaFLt\ XQGer the 0C$� ,Q Nottinghamshire Healthcare NHS Trust v RC191 a 
\RXQJ PaQ ZLth FapaFLt\ haG a VeYere perVRQaOLt\ GLVRrGer aQG ZaV GetaLQeG XQGer the 0+$�  
5C reTXLreG a EORRG traQVIXVLRQ� EXt ZaV a praFtLFLQJ �XQEaptLVeG� -ehRYah¶V :LtQeVV�  7he 
CRXrt heOG that 5C haG FapaFLt\ tR reIXVe a EORRG traQVIXVLRQ aV Lt ZaV QRt a PeGLFaO treatPeQt 

                                                
1��  ,ELG�  2I a VaPpOe RI 1�� FaVeV� �1 Zere OeJaO prRIeVVLRQaOV� VROLFLtRr� EarrLVter Rr OeJaO e[eFXtLYe� 
1��  0eQtaO CapaFLt\ $Ft ����� VV ��í���  7he prRYLVLRQ IRr aGYaQFe GLreFtLRQV �NQRZQ aV aGYaQFeG 

GLreFtLYeV LQ 1eZ =eaOaQG� are aOVR aQ e[preVVLRQ RI a perVRQ¶V prLRr aXtRQRP\� 
1��   5eIer aERYe� 3335 $Ft ± OaZ reIRrP at 1�� 
1��   7he FXrreQt aPeQGPeQt prRpRVeV tR reYerVe the LQGepeQGeQt ZLtQeVVLQJ reTXLrePeQtV IRr (32$V XQGer 

the ���� $PeQGPeQtV� 7he /aZ 6RFLet\ VXEPLtteG that the ���� aPeQGPeQtV LQFreaVeG the FRVt aQG 
FRPpOe[Lt\ RI eVtaEOLVhLQJ (32$V aQG aV a reVXOt the QXPEer RI peRpOe FRPpOetLQJ (32$V haV 
GeFreaVeG QRt LQFreaVeG�  1eZ =eaOaQG /aZ 6RFLet\ VXEPLVVLRQ RQ 3art �1 �(QGXrLQJ 3RZerV RI 
$ttRrQe\� 6tatXteV $PeQGPeQt %LOO ��1�� GateG �9 -aQXar\ ��1�� 

1��   6ee Chapter � CRQFOXVLRQ � CheFNOLVt IRr 5eIRrP� 
1��   'epartPeQt RI +eaOth Mental Health Act 1983: Code of Practice �762� 1RrZLFh ��1�� at ��� 7he CRGe 

VetV RXt the RYerarFhLQJ prLQFLpOeV RI the $Ft� ZhLFh are QRt LQFOXGeG LQ the VtatXte LtVeOI� 
1��   0eQtaO +eaOth $Ft 19��� V 1���� 
1�9   0eQtaO +eaOth $Ft 19��� V ��1��a�� 
19�   MHA Code of Practice� aERYe Q 1�� at ���� 
191   Nottinghamshire Healthcare NHS Trust v RC >��1�@ (:+C 1�1� �C23�� ,Q thLV FaVe� 0RVt\Q - Vat aV 

a C23 MXGJe tR FRQVLGer 5C¶V FapaFLt\ aQG the aGYaQFe GLreFtLRQ tR reIXVe treatPeQt XQGer the 0C$� 
EXt aV a +LJh CRXrt MXGJe FRQVLGerLQJ the OaZIXOQeVV RI the aFtLRQV RI the treatLQJ pV\FhLatrLVt� 
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IRr the PeQtaO GLVRrGer�19� ,t XpheOG the YaOLGLt\ RI hLV aGYaQFe GeFLVLRQ� GeVpLte VeOI�harPLQJ 
EehaYLRXrV aQG the IaFt that 5C ZaV pXrVXLQJ a ³VeOI�GeVtrXFtLYe FRXrVe´ OeaGLQJ tR LQeYLtaEOe 
Geath� -XVtLFe 0RVt\Q reFRJQLVeG the ethLFaO GLOePPa that FRQIrRQteG the treatLQJ pV\FhLatrLVt 
ZhR haG the pRZer XQGer the 0+$ tR RYerrLGe 5C¶V aGYaQFe GeFLVLRQ aQG LPpRVe treatPeQt 
aJaLQVt hLV ZLOO EXt LQVteaG XVeG the FRXrt prRFeVV tR FRQILrP the YaOLGLt\ RI the aGYaQFe 
GLreFtLRQ�  

1�1�� ,Q 1999� aQ e[pert FRPPLttee� FhaLreG E\ 3rRIeVVRr *eQeYra 5LFharGVRQ� reYLeZeG the PeQtaO 
heaOth OeJLVOatLRQ LQ (QJOaQG aQG :aOeV� reFRPPeQGLQJ VpeFLILF OeJLVOatLRQ IRr peRpOe ZLth 
ORQJ�terP LQFapaFLt\�19�  7he repRrt IRreVhaGRZeG the prREOePV ZLth hRZ tR reVpRQG tR 
LQIRrPaO patLeQtV QRt VXEMeFt tR FRPpXOVRr\ pRZerV XQGer the 0+$ aQG the LQterIaFe ZLth the 
VXEVeTXeQt PeQtaO FapaFLt\ OeJLVOatLRQ� 

Ongoing law reform in England and Wales 

1�1�� 7he FRPIRrtaEOe aVVXPptLRQ RI the (QJOLVh 0eQtaO +eaOth $Ft �RI 19�9 aQG 19���� that peRpOe 
FRXOG Ee aGPLtteG tR hRVpLtaO aQG GetaLQeG there IRr pV\FhLatrLF treatPeQt� ZLthRXt IRrPaOLt\� 
prRYLGeG the\ GLG QRt REMeFt� ZaV GeaOt a ³VerLRXV EORZ´19� E\ the (XrRpeaQ CRXrt RI +XPaQ 
5LJhtV LQ 6traVERXrJ �(Ct+5�19� IROORZLQJ a GeFLVLRQ LQ the +RXVe RI /RrGV�19�  ,t e[pRVeG a 
Jap LQ the LQterIaFe EetZeeQ PeQtaO heaOth aQG PeQtaO FapaFLt\ OaZ� NQRZQ aV the 
³%RXrQeZRRG Jap´� thLV LV the LQaELOLt\ RI FRPpOLaQt peRpOe ZhR OaFNeG FapaFLt\ tR REMeFt tR 
theLr GeteQtLRQ� LGeQtLILeG LQ a FaVe LQYROYLQJ %RXrQeZRRG +RVpLtaO�  )Xrther FhaQJeV Zere 
PaGe tR the 0eQtaO CapaFLt\ $Ft LQ aQ attePpt tR prRteFt thLV YXOQeraEOe JrRXp RI LQIRrPaO 
FRPpOLaQt patLeQtV ZhR OaFNeG FapaFLt\ aQG GLG QRt haYe the EeQeILt RI the VaIeJXarGV 
prRYLGeG E\ the PeQtaO heaOth OeJLVOatLRQ�  

1�1�� $V /aG\ +aOe e[pOaLQV LQ her te[tERRN RQ PeQtaO heaOth OaZ� 19� 

,I the reaOLt\ ZaV that a perVRQ ZaV EeLQJ GeprLYeG RI hLV OLEert\ ZLthLQ the PeaQLQJ RI 
$rtLFOe � >RI the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV@� there haG tR Ee VRPe VaIeJXarGV 
tR prRteFt hLP aJaLQVt arELtrar\ aFtLRQ� eYeQ LI thLV ZaV PeaQt IRr hLV RZQ JRRG�  ,QGeeG 
VaIeJXarGV aJaLQVt XQMXVtLILeG GeprLYatLRQ RI OLEert\ Zere QeeGeG� Zhether the reaVRQ IRr 
Lt ZaV PeQtaO Rr ph\VLFaO GLVRrGer Rr VLPpO\ tR Neep hLP VaIe� 

1�1�9 7he reVXOt ZaV the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV reJLPe �XQLYerVaOO\ NQRZQ aV the 'R/6�� 
LQVerteG LQtR the 0eQtaO CapaFLt\ $Ft ���� E\ the 0eQtaO +eaOth $Ft �����   

1�11� 7hLV reJLPe ZaV eQaFteG tR ³pOXJ´ the %RXrQeZRRG Jap�  )LrVt� there ZaV aQ aPeQGPeQt tR 
the 0eQtaO CapaFLt\ $Ft LQ ���� tR LQVert FertaLQ prRFeGXraO VaIeJXarGV IRr GetaLQeG 
LQFapaFLtateG perVRQV� FaOOeG the ³'R/6´�  6eFRQG� a pRVt�OeJLVOatLRQ VFrXtLQ\ repRrt ZaV 
prepareG E\ the +RXVe RI /RrGV LQ ��1� that GeVFrLEeG the 'R/6 aV QRt ILt IRr pXrpRVe�  7hLrG� 
arRXQG the VaPe tLPe� a GeFLVLRQ RI the 6XprePe CRXrt� Cheshire West, e[paQGeG the raQJe 
RI FLrFXPVtaQFeV LQ ZhLFh a perVRQ PXVt Ee reJarGeG aV GeprLYeG RI theLr OLEert\� 6R PaQ\ 

                                                
19�   0eQtaO +eaOth $Ft 19��� V ��� 
19�   5epRrt RI ([pert CRPPLttee� Review of the Mental Health Act 1983 �'epartPeQt RI +eaOth� /RQGRQ� 

1999�� 
19�   % +aOe Mental Health Law ��th eG� 6Zeet 	 0a[ZeOO� /RQGRQ� ��1�� at �� 
19�   HL v United Kingdom, aERYe Q ��  7he (XrRpeaQ CRXrt RI +XPaQ 5LJhtV heOG that the XVe RI the FRPPRQ 

OaZ pRZer RI QeFeVVLt\ tR GetaLQ peRpOe LQ thLV FRQte[t� rather thaQ XVLQJ the 0eQtaO heaOth $Ft 19��� 
ZaV QRt aGeTXate prRteFt aJaLQVt the rLVN RI arELtrar\ GeteQtLRQ aQG ZaV LQ EreaFh RI art � �1��e� RI the 
(XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV 19�� �(C+5� aQG aOVR art ���� EeFaXVe RI the OaFN RI aQ\ 
aGeTXate FRXrt reYLeZ RI the OaZIXOQeVV� 

19�   Bournewood, aERYe Q �� 
19�   +aOe� aERYe Q 19� at �� 
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PRre peRpOe LQ Fare hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter 
Fare pOaFePeQtV� Zere GeprLYeG RI OLEert\ thaQ haG preYLRXVO\ EeeQ XQGerVtRRG�  6RPe OaZIXO 
MXVtLILFatLRQ IRr thLV ZaV thereIRre reTXLreG� 

1�111 8QGer the 0C$� the 'R/6 Vet RXt a Vet RI prRFeGXreV that PXVt Ee IROORZeG tR reQGer the 
perVRQ¶V GeprLYatLRQ RI OLEert\ OaZIXO� QaPeO\� ZheQ the\ are GetaLQeG pXrVXaQt tR a GeFLVLRQ 
PaGe E\ the FRXrt Rr XQGer aQ XrJeQt Rr VtaQGarG aXthRrLVatLRQ JLYeQ XQGer the 'R/6 
reJLPe�19�  ,Q Cheshire West� the PaMRrLt\ LQ the 6XprePe CRXrt heOG that� LQ FaVeV LQYROYLQJ 
the pOaFePeQt RI PeQtaOO\ LQFapaFLtateG perVRQV� the teVt tR Ee appOLeG LQ GeterPLQLQJ Zhether 
the\ are EeLQJ GeprLYeG RI theLr OLEert\ LV Zhether the\ are XQGer the FRQtLQXRXV VXperYLVLRQ 
aQG FRQtrRO RI thRVe FarLQJ IRr theP aQG are QRt Iree tR OeaYe�  %Xt the 'R/6 reJLPe GReV QRt 
aXthRrLVe VXFh GeprLYatLRQ RI OLEert\ RXtVLGe a Fare hRPe Rr hRVpLtaO� 6R� the FRQVeTXeQFe 
ZaV that� Zhere Lt RFFXrreG LQ Rther VettLQJV� VXFh aV LQ a IRVter hRPe� aQ appOLFatLRQ tR the 
C23 ZRXOG Ee reTXLreG tR REtaLQ the QeFeVVar\ aXthRrLt\� aV 'R/6 GReV QRt e[teQG tR VXFh 
VettLQJV�   

1�11� 7he 'R/6 Zere RrLJLQaOO\ GeVLJQeG tR prRYLGe a FRPpreheQVLYe Vet RI VaIeJXarGV IRr Zhat 
ZaV thRXJht ZRXOG Ee a reOatLYeO\ VPaOO QXPEer RI peRpOe ZhR ZRXOG Ee PaGe VXEMeFt tR theP 
�OeVV thaQ ����� peRpOe LQ (QJOaQG aQG :aOeV��199  +RZeYer� VLQFe the Cheshire West 
MXGJPeQt there haV EeeQ a VLJQLILFaQt LQFreaVe LQ 'R/6 appOLFatLRQV aQG LQ the aVVRFLateG 
reVRXrFe LPpOLFatLRQV IRr IXQGLQJ the VFhePe����  $V aQ LQGLFatLRQ RI the pRteQtLaO LPpaFt RI 
the Cheshire West MXGJPeQt� the $O]heLPer¶V 6RFLet\ preGLFtV that there ZLOO Ee RQe PLOOLRQ 
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RYerVee heaOth aQG VRFLaO Fare�  :e are LQ the thrReV RI Zhat PLJht Ee FaOOeG a Jreat 
FRQILQePeQt� 

1�11� (QJOaQG LV QRZ reYLeZLQJ the OaE\rLQth RI reIRrPV at a tLPe ZheQ there LV a heaY\ EXrGeQ RQ 
the 1atLRQaO +eaOth 6\VteP tR LPpOePeQt the 'R/6� aQG LQ the ZaNe RI the :LQterERXrQe 9LeZ 
VFaQGaO aIIeFtLQJ the rLJhtV RI peRpOe ZLth OearQLQJ GLVaELOLtLeV����  7he /aZ CRPPLVVLRQ haV 
FRQVXOteG RQ a prRpRVaO tR repOaFe the 'R/6 that ZRXOG FRYer ERth LQVtLtXtLRQaO aQG 
³FRPPXQLt\´ VettLQJV� aQG LV reTXLreG tR prRYLGe GraIt OeJLVOatLRQ tR the *RYerQPeQt E\ the 
eQG RI ��1�����  

Problems with implementation of the MCA 
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VR JRRG� LV VR patFhLO\ REVerYeG Rr ZLGeO\ LJQRreG´����   
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aQG VaIeJXarGLQJ� ZLth GeFLVLRQV taNeQ tR RYerrXOe the ZLVheV aQG IeeOLQJV RI the perVRQ 
OaFNLQJ FapaFLt\ rather thaQ tR VXppRrt theP�  $t the VaPe tLPe� the preVXPptLRQ RI FapaFLt\ 
haG VRPetLPeV EeFRPe aQ e[FXVe IRr the prRYLVLRQ RI VXEVtaQGarG Fare� Rr LQGeeG GeQLaO RI 
Fare eQtLreO\� RQ the EaVLV RI a hLJhO\ VXVpeFt YLeZ that the perVRQ ZaV aJreeLQJ aQG haG 
FapaFLt\ tR aJree tR VXFh LQapprRprLate Fare�  7hLV ZaV partLFXOarO\ eYLGeQt ZheQ the FhRLFe 
RI the perVRQ OaFNLQJ FapaFLt\ ZRrNeG tR the ILQaQFLaO aGYaQtaJe RI a VerYLFe prRYLGer�  7here 
ZaV OLttOe eYLGeQFe RI VXppRrteG GeFLVLRQ�PaNLQJ� QRtZLthVtaQGLQJ LtV e[preVV reTXLrePeQtV LQ 
the $Ft����  

                                                
���    7he :LQterERXrQe 9LeZ hRVpLtaO LQTXLr\ RFFXrreG at :LQterERXrQe 9LeZ� a prLYate hRVpLtaO LQ 6RXth 

*ORXFeVterVhLre� (QJOaQG� $ 3aQRraPa LQYeVtLJatLRQ� ErRaGFaVt RQ teOeYLVLRQ LQ ��11� e[pRVeG the 
ph\VLFaO aQG pV\FhRORJLFaO aEXVe VXIIereG E\ peRpOe ZLth OearQLQJ GLVaELOLtLeV aQG FhaOOeQJLQJ EehaYLRXr 
at the hRVpLtaO� GeVpLte the IaFt that ORFaO VerYLFeV aQG the (QJOLVh QatLRQaO reJXOatRr �Care 4XaOLt\ 
CRPPLVVLRQ� haG reFeLYeG YarLRXV ZarQLQJV� 7here haYe EeeQ VXEVeTXeQt repRrtV IRr a QeZ QatLRQaO 
IraPeZRrN� 7raQVIRrPLQJ Care aQG CRPPLVVLRQLQJ 6teerLQJ *rRXp :LnWeUERuUne 9LeZ í TLPe IRU 
Change:  Transforming the commissioning of services for people with learning disabilities and/or autism 
�1+6� /RQGRQ� ��1��� 

���   7heVe GeYeORpPeQtV aQG hRZ 1eZ =eaOaQG PLJht aGGreVV the %RXrQeZRRG Jap are GLVFXVVeG LQ 
Chapter � /LEert\ 6aIeJXarGV�   

���   6eOeFt CRPPLttee RQ the 0eQtaO CapaFLt\ $Ft ����� 9ROXPe 1 ���1�� ��1 FLteG LQ 3 6NRZrRQ ³(YLGeQFe 
aQG CaXVatLRQ LQ 0eQtaO CapaFLt\ $VVeVVPeQtV PC v City of York Council [2013] EWCA CIV 478´ 0eG 
/ 5eY IZX�1�� 

���   +0 *RYerQPeQt Valuing every voice, respecting every right: Making the case for the Mental Capacity 
Act – The *RYeUnPenW¶V UeVpRnVe WR Whe +RuVe RI /RUGV 6eOeFW &RPPLWWee 5epRUW Rn Whe 0ental 
Capacity Act 2005 �:LOOLaPV /ea *rRXp� /RQGRQ� ��1�� http���ZZZ�JRY�XN�JRYerQPeQt�  7he 
LQGepeQGeQt RYerVLJht ERG\ ZaV a reFRPPeQGatLRQ RI the *RYerQPeQt¶V reVpRQVe� EXt haV QRt \et 
eYeQtXateG� 

���   0eQtaO CapaFLt\ $Ft ����� VV 1���� ����� �����  6ee aOVR 3 %artOett ³*RRG $Ft� 3RRr ,PpOePeQtatLRQ�  $ 
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PRre peRpOe LQ Fare hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter 
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19�  ,Q aGGLtLRQ� GeprLYatLRQ RI OLEert\ Pa\ Ee QeFeVVar\ IRr OLIe�VXVtaLQLQJ treatPeQt Rr GRLQJ aQ\ ³YLtaO aFt´� 

0eQtaO CapaFLt\ $Ft ����� VV �$ aQG �%� 
199   ,QterYLeZ ZLth 7LP 6peQFer�/aQe� 1LFhROaV 3aLQeV 4C� CRPPLVVLRQer reVpRQVLEOe IRr the 'R/6 aQG the 

5t +RQ 6Lr 'aYLG /OR\G�-RQeV� ChaLrPaQ RI the /aZ CRPPLVVLRQ RI (QJOaQG aQG :aOeV �/aZ 
CRPPLVVLRQ� �$OLVRQ 'RXJOaVV� /RQGRQ� �� $prLO ��1���  ,Q a 1� PRQth perLRG LQ ��1��1� the tRtaO 
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GeprLYatLRQ RI OLEert\ LQ VXppRrteG OLYLQJ aQG FRPPXQLt\ VettLQJV� VXFh LV the EXrGeQ that haV EeeQ pOaFeG 
XpRQ theP� /aZ CRPPLVVLRQ Mental Capacity and Deprivation of Liberty: A Consultation Paper No.222 
�762� /RQGRQ� ��1�� at 1�� 

���   7here haV aOVR EeeQ reVLVtaQFe aPRQJ VRPe PePEerV RI the MXGLFLar\ ZhR haYe VtateG theLr 
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QRthLQJ FRQIXVLQJ aERXt Lt�  ,Q RXr YLeZ� the MXGJe¶V paVVLRQate YLeZ that the OeJaO aQaO\VLV RI the PaMRrLt\ 
LQ Cheshire West LV ZrRQJ LV LQ GaQJer RI GLVtRrtLQJ hLV apprRaFh tR theVe FaVeV.” KW & Ors v Rochdale 
Metropolitan BC >��1�@ (:C$ CLY 1��� at >��@� /aG\ -XVtLFe %OaFN� 05� 

��1   $ 5XFN .eeQe� 9 %XtOer�CROe� 1 $OOeQ aQG RtherV� �9 (VVe[ 6treet ³0eQtaO CapaFLt\ /aZ *XLGaQFe 
1Rte´ �/RQGRQ� ��1��� ZZZ��9eVVe[�FRP�PeQtaO�FapaFLt\�OaZ�JXLGaQFe�QRte�ErLeI�JXLGe�Farr\LQJ�
FapaFLt\�aVVeVVPeQtV� 

���    1 $OOeQ ³7he �QRt VR"� Jreat FRQILQePeQt´ ���1�� (OG /- ��� 
�9 

 

RYerVee heaOth aQG VRFLaO Fare�  :e are LQ the thrReV RI Zhat PLJht Ee FaOOeG a Jreat 
FRQILQePeQt� 

1�11� (QJOaQG LV QRZ reYLeZLQJ the OaE\rLQth RI reIRrPV at a tLPe ZheQ there LV a heaY\ EXrGeQ RQ 
the 1atLRQaO +eaOth 6\VteP tR LPpOePeQt the 'R/6� aQG LQ the ZaNe RI the :LQterERXrQe 9LeZ 
VFaQGaO aIIeFtLQJ the rLJhtV RI peRpOe ZLth OearQLQJ GLVaELOLtLeV����  7he /aZ CRPPLVVLRQ haV 
FRQVXOteG RQ a prRpRVaO tR repOaFe the 'R/6 that ZRXOG FRYer ERth LQVtLtXtLRQaO aQG 
³FRPPXQLt\´ VettLQJV� aQG LV reTXLreG tR prRYLGe GraIt OeJLVOatLRQ tR the *RYerQPeQt E\ the 
eQG RI ��1�����  

Problems with implementation of the MCA 

1�11� ,Q aGGLtLRQ tR the 'R/6 VFhePe� the VeFRQG prREOeP hLJhOLJhteG E\ the +RXVe RI /RrGV¶ repRrt 
LQ ��1� ZaV ZLth the LPpOePeQtatLRQ RI the 0C$�  7here LV a OaFN RI aZareQeVV aQG 
XQGerVtaQGLQJ RI the 0C$ ZhLFh haV OeG� LQ VRPe LQVtaQFeV� tR perYerVe RXtFRPeV IRr peRpOe 
ZhR OaFN FapaFLt\�  $V pRLJQaQtO\ VtateG E\ %arRQeVV %aNer� the +RXVe RI /RrGV 6eOeFt 
CRPPLttee ZaV ³tr\LQJ tR Jet tR the ERttRP RI Zh\ thLV OeJLVOatLRQ� ZhLFh eYer\ERG\ teOOV XV LV 
VR JRRG� LV VR patFhLO\ REVerYeG Rr ZLGeO\ LJQRreG´����   

1�11� 7he repRrt IRXQG that preYaLOLQJ FXOtXreV RI paterQaOLVP �LQ heaOth� aQG rLVN aYerVLRQ �LQ VRFLaO 
Fare� haG preYeQteG the $Ft IrRP EeFRPLQJ ZLGeO\ NQRZQ Rr ePEeGGeG�  ,t FaOOeG IRr the 
eVtaEOLVhPeQt RI aQ LQGepeQGeQt RYerVLJht ERG\� aV the $Ft �aQG LtV FRre prLQFLpOeV� haG IaLOeG 
tR EeFRPe ePEeGGeG LQ eYer\Ga\ praFtLFe����  

1�11� 7RR RIteQ� the ePpRZerLQJ ethRV RI the 0C$ ���� JaYe Za\ tR FRQFerQV RI paterQaOLVP� rLVN 
aQG VaIeJXarGLQJ� ZLth GeFLVLRQV taNeQ tR RYerrXOe the ZLVheV aQG IeeOLQJV RI the perVRQ 
OaFNLQJ FapaFLt\ rather thaQ tR VXppRrt theP�  $t the VaPe tLPe� the preVXPptLRQ RI FapaFLt\ 
haG VRPetLPeV EeFRPe aQ e[FXVe IRr the prRYLVLRQ RI VXEVtaQGarG Fare� Rr LQGeeG GeQLaO RI 
Fare eQtLreO\� RQ the EaVLV RI a hLJhO\ VXVpeFt YLeZ that the perVRQ ZaV aJreeLQJ aQG haG 
FapaFLt\ tR aJree tR VXFh LQapprRprLate Fare�  7hLV ZaV partLFXOarO\ eYLGeQt ZheQ the FhRLFe 
RI the perVRQ OaFNLQJ FapaFLt\ ZRrNeG tR the ILQaQFLaO aGYaQtaJe RI a VerYLFe prRYLGer�  7here 
ZaV OLttOe eYLGeQFe RI VXppRrteG GeFLVLRQ�PaNLQJ� QRtZLthVtaQGLQJ LtV e[preVV reTXLrePeQtV LQ 
the $Ft����  

                                                
���    7he :LQterERXrQe 9LeZ hRVpLtaO LQTXLr\ RFFXrreG at :LQterERXrQe 9LeZ� a prLYate hRVpLtaO LQ 6RXth 

*ORXFeVterVhLre� (QJOaQG� $ 3aQRraPa LQYeVtLJatLRQ� ErRaGFaVt RQ teOeYLVLRQ LQ ��11� e[pRVeG the 
ph\VLFaO aQG pV\FhRORJLFaO aEXVe VXIIereG E\ peRpOe ZLth OearQLQJ GLVaELOLtLeV aQG FhaOOeQJLQJ EehaYLRXr 
at the hRVpLtaO� GeVpLte the IaFt that ORFaO VerYLFeV aQG the (QJOLVh QatLRQaO reJXOatRr �Care 4XaOLt\ 
CRPPLVVLRQ� haG reFeLYeG YarLRXV ZarQLQJV� 7here haYe EeeQ VXEVeTXeQt repRrtV IRr a QeZ QatLRQaO 
IraPeZRrN� 7raQVIRrPLQJ Care aQG CRPPLVVLRQLQJ 6teerLQJ *rRXp :LnWeUERuUne 9LeZ í TLPe IRU 
Change:  Transforming the commissioning of services for people with learning disabilities and/or autism 
�1+6� /RQGRQ� ��1��� 

���   7heVe GeYeORpPeQtV aQG hRZ 1eZ =eaOaQG PLJht aGGreVV the %RXrQeZRRG Jap are GLVFXVVeG LQ 
Chapter � /LEert\ 6aIeJXarGV�   

���   6eOeFt CRPPLttee RQ the 0eQtaO CapaFLt\ $Ft ����� 9ROXPe 1 ���1�� ��1 FLteG LQ 3 6NRZrRQ ³(YLGeQFe 
aQG CaXVatLRQ LQ 0eQtaO CapaFLt\ $VVeVVPeQtV PC v City of York Council [2013] EWCA CIV 478´ 0eG 
/ 5eY IZX�1�� 

���   +0 *RYerQPeQt Valuing every voice, respecting every right: Making the case for the Mental Capacity 
Act – The *RYeUnPenW¶V UeVpRnVe WR Whe +RuVe RI /RUGV 6eOeFW &RPPLWWee 5epRUW Rn Whe 0ental 
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eYeQtXateG� 

���   0eQtaO CapaFLt\ $Ft ����� VV 1���� ����� �����  6ee aOVR 3 %artOett ³*RRG $Ft� 3RRr ,PpOePeQtatLRQ�  $ 
5epRrt RI the +RXVe RI /RrGV 3RVt�/eJLVOatLYe 6FrXtLQ\ CRPPLttee RQ the 0eQtaO CapaFLt\ $Ft ����´ 
���1�� � (OG /- 1�� at 1��� 

�9 
 

RYerVee heaOth aQG VRFLaO Fare�  :e are LQ the thrReV RI Zhat PLJht Ee FaOOeG a Jreat 
FRQILQePeQt� 

1�11� (QJOaQG LV QRZ reYLeZLQJ the OaE\rLQth RI reIRrPV at a tLPe ZheQ there LV a heaY\ EXrGeQ RQ 
the 1atLRQaO +eaOth 6\VteP tR LPpOePeQt the 'R/6� aQG LQ the ZaNe RI the :LQterERXrQe 9LeZ 
VFaQGaO aIIeFtLQJ the rLJhtV RI peRpOe ZLth OearQLQJ GLVaELOLtLeV����  7he /aZ CRPPLVVLRQ haV 
FRQVXOteG RQ a prRpRVaO tR repOaFe the 'R/6 that ZRXOG FRYer ERth LQVtLtXtLRQaO aQG 
³FRPPXQLt\´ VettLQJV� aQG LV reTXLreG tR prRYLGe GraIt OeJLVOatLRQ tR the *RYerQPeQt E\ the 
eQG RI ��1�����  

Problems with implementation of the MCA 

1�11� ,Q aGGLtLRQ tR the 'R/6 VFhePe� the VeFRQG prREOeP hLJhOLJhteG E\ the +RXVe RI /RrGV¶ repRrt 
LQ ��1� ZaV ZLth the LPpOePeQtatLRQ RI the 0C$�  7here LV a OaFN RI aZareQeVV aQG 
XQGerVtaQGLQJ RI the 0C$ ZhLFh haV OeG� LQ VRPe LQVtaQFeV� tR perYerVe RXtFRPeV IRr peRpOe 
ZhR OaFN FapaFLt\�  $V pRLJQaQtO\ VtateG E\ %arRQeVV %aNer� the +RXVe RI /RrGV 6eOeFt 
CRPPLttee ZaV ³tr\LQJ tR Jet tR the ERttRP RI Zh\ thLV OeJLVOatLRQ� ZhLFh eYer\ERG\ teOOV XV LV 
VR JRRG� LV VR patFhLO\ REVerYeG Rr ZLGeO\ LJQRreG´����   

1�11� 7he repRrt IRXQG that preYaLOLQJ FXOtXreV RI paterQaOLVP �LQ heaOth� aQG rLVN aYerVLRQ �LQ VRFLaO 
Fare� haG preYeQteG the $Ft IrRP EeFRPLQJ ZLGeO\ NQRZQ Rr ePEeGGeG�  ,t FaOOeG IRr the 
eVtaEOLVhPeQt RI aQ LQGepeQGeQt RYerVLJht ERG\� aV the $Ft �aQG LtV FRre prLQFLpOeV� haG IaLOeG 
tR EeFRPe ePEeGGeG LQ eYer\Ga\ praFtLFe����  

1�11� 7RR RIteQ� the ePpRZerLQJ ethRV RI the 0C$ ���� JaYe Za\ tR FRQFerQV RI paterQaOLVP� rLVN 
aQG VaIeJXarGLQJ� ZLth GeFLVLRQV taNeQ tR RYerrXOe the ZLVheV aQG IeeOLQJV RI the perVRQ 
OaFNLQJ FapaFLt\ rather thaQ tR VXppRrt theP�  $t the VaPe tLPe� the preVXPptLRQ RI FapaFLt\ 
haG VRPetLPeV EeFRPe aQ e[FXVe IRr the prRYLVLRQ RI VXEVtaQGarG Fare� Rr LQGeeG GeQLaO RI 
Fare eQtLreO\� RQ the EaVLV RI a hLJhO\ VXVpeFt YLeZ that the perVRQ ZaV aJreeLQJ aQG haG 
FapaFLt\ tR aJree tR VXFh LQapprRprLate Fare�  7hLV ZaV partLFXOarO\ eYLGeQt ZheQ the FhRLFe 
RI the perVRQ OaFNLQJ FapaFLt\ ZRrNeG tR the ILQaQFLaO aGYaQtaJe RI a VerYLFe prRYLGer�  7here 
ZaV OLttOe eYLGeQFe RI VXppRrteG GeFLVLRQ�PaNLQJ� QRtZLthVtaQGLQJ LtV e[preVV reTXLrePeQtV LQ 
the $Ft����  

                                                
���    7he :LQterERXrQe 9LeZ hRVpLtaO LQTXLr\ RFFXrreG at :LQterERXrQe 9LeZ� a prLYate hRVpLtaO LQ 6RXth 

*ORXFeVterVhLre� (QJOaQG� $ 3aQRraPa LQYeVtLJatLRQ� ErRaGFaVt RQ teOeYLVLRQ LQ ��11� e[pRVeG the 
ph\VLFaO aQG pV\FhRORJLFaO aEXVe VXIIereG E\ peRpOe ZLth OearQLQJ GLVaELOLtLeV aQG FhaOOeQJLQJ EehaYLRXr 
at the hRVpLtaO� GeVpLte the IaFt that ORFaO VerYLFeV aQG the (QJOLVh QatLRQaO reJXOatRr �Care 4XaOLt\ 
CRPPLVVLRQ� haG reFeLYeG YarLRXV ZarQLQJV� 7here haYe EeeQ VXEVeTXeQt repRrtV IRr a QeZ QatLRQaO 
IraPeZRrN� 7raQVIRrPLQJ Care aQG CRPPLVVLRQLQJ 6teerLQJ *rRXp :LnWeUERuUne 9LeZ í TLPe IRU 
Change:  Transforming the commissioning of services for people with learning disabilities and/or autism 
�1+6� /RQGRQ� ��1��� 

���   7heVe GeYeORpPeQtV aQG hRZ 1eZ =eaOaQG PLJht aGGreVV the %RXrQeZRRG Jap are GLVFXVVeG LQ 
Chapter � /LEert\ 6aIeJXarGV�   

���   6eOeFt CRPPLttee RQ the 0eQtaO CapaFLt\ $Ft ����� 9ROXPe 1 ���1�� ��1 FLteG LQ 3 6NRZrRQ ³(YLGeQFe 
aQG CaXVatLRQ LQ 0eQtaO CapaFLt\ $VVeVVPeQtV PC v City of York Council [2013] EWCA CIV 478´ 0eG 
/ 5eY IZX�1�� 

���   +0 *RYerQPeQt Valuing every voice, respecting every right: Making the case for the Mental Capacity 
Act – The *RYeUnPenW¶V UeVpRnVe WR Whe +RuVe RI /RUGV 6eOeFW &RPPLWWee 5epRUW Rn Whe 0ental 
Capacity Act 2005 �:LOOLaPV /ea *rRXp� /RQGRQ� ��1�� http���ZZZ�JRY�XN�JRYerQPeQt�  7he 
LQGepeQGeQt RYerVLJht ERG\ ZaV a reFRPPeQGatLRQ RI the *RYerQPeQt¶V reVpRQVe� EXt haV QRt \et 
eYeQtXateG� 

���   0eQtaO CapaFLt\ $Ft ����� VV 1���� ����� �����  6ee aOVR 3 %artOett ³*RRG $Ft� 3RRr ,PpOePeQtatLRQ�  $ 
5epRrt RI the +RXVe RI /RrGV 3RVt�/eJLVOatLYe 6FrXtLQ\ CRPPLttee RQ the 0eQtaO CapaFLt\ $Ft ����´ 
���1�� � (OG /- 1�� at 1��� 

�9 
 

RYerVee heaOth aQG VRFLaO Fare�  :e are LQ the thrReV RI Zhat PLJht Ee FaOOeG a Jreat 
FRQILQePeQt� 

1�11� (QJOaQG LV QRZ reYLeZLQJ the OaE\rLQth RI reIRrPV at a tLPe ZheQ there LV a heaY\ EXrGeQ RQ 
the 1atLRQaO +eaOth 6\VteP tR LPpOePeQt the 'R/6� aQG LQ the ZaNe RI the :LQterERXrQe 9LeZ 
VFaQGaO aIIeFtLQJ the rLJhtV RI peRpOe ZLth OearQLQJ GLVaELOLtLeV����  7he /aZ CRPPLVVLRQ haV 
FRQVXOteG RQ a prRpRVaO tR repOaFe the 'R/6 that ZRXOG FRYer ERth LQVtLtXtLRQaO aQG 
³FRPPXQLt\´ VettLQJV� aQG LV reTXLreG tR prRYLGe GraIt OeJLVOatLRQ tR the *RYerQPeQt E\ the 
eQG RI ��1�����  

Problems with implementation of the MCA 

1�11� ,Q aGGLtLRQ tR the 'R/6 VFhePe� the VeFRQG prREOeP hLJhOLJhteG E\ the +RXVe RI /RrGV¶ repRrt 
LQ ��1� ZaV ZLth the LPpOePeQtatLRQ RI the 0C$�  7here LV a OaFN RI aZareQeVV aQG 
XQGerVtaQGLQJ RI the 0C$ ZhLFh haV OeG� LQ VRPe LQVtaQFeV� tR perYerVe RXtFRPeV IRr peRpOe 
ZhR OaFN FapaFLt\�  $V pRLJQaQtO\ VtateG E\ %arRQeVV %aNer� the +RXVe RI /RrGV 6eOeFt 
CRPPLttee ZaV ³tr\LQJ tR Jet tR the ERttRP RI Zh\ thLV OeJLVOatLRQ� ZhLFh eYer\ERG\ teOOV XV LV 
VR JRRG� LV VR patFhLO\ REVerYeG Rr ZLGeO\ LJQRreG´����   

1�11� 7he repRrt IRXQG that preYaLOLQJ FXOtXreV RI paterQaOLVP �LQ heaOth� aQG rLVN aYerVLRQ �LQ VRFLaO 
Fare� haG preYeQteG the $Ft IrRP EeFRPLQJ ZLGeO\ NQRZQ Rr ePEeGGeG�  ,t FaOOeG IRr the 
eVtaEOLVhPeQt RI aQ LQGepeQGeQt RYerVLJht ERG\� aV the $Ft �aQG LtV FRre prLQFLpOeV� haG IaLOeG 
tR EeFRPe ePEeGGeG LQ eYer\Ga\ praFtLFe����  

1�11� 7RR RIteQ� the ePpRZerLQJ ethRV RI the 0C$ ���� JaYe Za\ tR FRQFerQV RI paterQaOLVP� rLVN 
aQG VaIeJXarGLQJ� ZLth GeFLVLRQV taNeQ tR RYerrXOe the ZLVheV aQG IeeOLQJV RI the perVRQ 
OaFNLQJ FapaFLt\ rather thaQ tR VXppRrt theP�  $t the VaPe tLPe� the preVXPptLRQ RI FapaFLt\ 
haG VRPetLPeV EeFRPe aQ e[FXVe IRr the prRYLVLRQ RI VXEVtaQGarG Fare� Rr LQGeeG GeQLaO RI 
Fare eQtLreO\� RQ the EaVLV RI a hLJhO\ VXVpeFt YLeZ that the perVRQ ZaV aJreeLQJ aQG haG 
FapaFLt\ tR aJree tR VXFh LQapprRprLate Fare�  7hLV ZaV partLFXOarO\ eYLGeQt ZheQ the FhRLFe 
RI the perVRQ OaFNLQJ FapaFLt\ ZRrNeG tR the ILQaQFLaO aGYaQtaJe RI a VerYLFe prRYLGer�  7here 
ZaV OLttOe eYLGeQFe RI VXppRrteG GeFLVLRQ�PaNLQJ� QRtZLthVtaQGLQJ LtV e[preVV reTXLrePeQtV LQ 
the $Ft����  

                                                
���    7he :LQterERXrQe 9LeZ hRVpLtaO LQTXLr\ RFFXrreG at :LQterERXrQe 9LeZ� a prLYate hRVpLtaO LQ 6RXth 

*ORXFeVterVhLre� (QJOaQG� $ 3aQRraPa LQYeVtLJatLRQ� ErRaGFaVt RQ teOeYLVLRQ LQ ��11� e[pRVeG the 
ph\VLFaO aQG pV\FhRORJLFaO aEXVe VXIIereG E\ peRpOe ZLth OearQLQJ GLVaELOLtLeV aQG FhaOOeQJLQJ EehaYLRXr 
at the hRVpLtaO� GeVpLte the IaFt that ORFaO VerYLFeV aQG the (QJOLVh QatLRQaO reJXOatRr �Care 4XaOLt\ 
CRPPLVVLRQ� haG reFeLYeG YarLRXV ZarQLQJV� 7here haYe EeeQ VXEVeTXeQt repRrtV IRr a QeZ QatLRQaO 
IraPeZRrN� 7raQVIRrPLQJ Care aQG CRPPLVVLRQLQJ 6teerLQJ *rRXp :LnWeUERuUne 9LeZ í TLPe IRU 
Change:  Transforming the commissioning of services for people with learning disabilities and/or autism 
�1+6� /RQGRQ� ��1��� 

���   7heVe GeYeORpPeQtV aQG hRZ 1eZ =eaOaQG PLJht aGGreVV the %RXrQeZRRG Jap are GLVFXVVeG LQ 
Chapter � /LEert\ 6aIeJXarGV�   

���   6eOeFt CRPPLttee RQ the 0eQtaO CapaFLt\ $Ft ����� 9ROXPe 1 ���1�� ��1 FLteG LQ 3 6NRZrRQ ³(YLGeQFe 
aQG CaXVatLRQ LQ 0eQtaO CapaFLt\ $VVeVVPeQtV PC v City of York Council [2013] EWCA CIV 478´ 0eG 
/ 5eY IZX�1�� 

���   +0 *RYerQPeQt Valuing every voice, respecting every right: Making the case for the Mental Capacity 
Act – The *RYeUnPenW¶V UeVpRnVe WR Whe +RuVe RI /RUGV 6eOeFW &RPPLWWee 5epRUW Rn Whe 0ental 
Capacity Act 2005 �:LOOLaPV /ea *rRXp� /RQGRQ� ��1�� http���ZZZ�JRY�XN�JRYerQPeQt�  7he 
LQGepeQGeQt RYerVLJht ERG\ ZaV a reFRPPeQGatLRQ RI the *RYerQPeQt¶V reVpRQVe� EXt haV QRt \et 
eYeQtXateG� 

���   0eQtaO CapaFLt\ $Ft ����� VV 1���� ����� �����  6ee aOVR 3 %artOett ³*RRG $Ft� 3RRr ,PpOePeQtatLRQ�  $ 
5epRrt RI the +RXVe RI /RrGV 3RVt�/eJLVOatLYe 6FrXtLQ\ CRPPLttee RQ the 0eQtaO CapaFLt\ $Ft ����´ 
���1�� � (OG /- 1�� at 1��� 
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1�11� 7he (QJOLVh e[perLeQFe tR Gate haV GePRQVtrateG that eYeQ the PRVt Xp�tR�Gate OaZ that haV 
a FOear e[pOaQatLRQ RI LtV FRre prLQFLpOeV� LV GLIILFXOt tR ePEeG�  ,t reTXLreV partLFLpatLRQ IrRP 
the prRIeVVLRQaOV aQG the appRLQteG GeFLVLRQ�PaNerV ZhR PXVt LPpOePeQt the OaZ� 

Vulnerable adults and the inherent jurisdiction 

1�119 7raGLtLRQaOO\� the OaZ¶V prRteFtLYe IXQFtLRQ ZaV eQJaJeG E\ a perVRQ¶V OaFN RI FapaFLt\�  0Rre 
reFeQtO\� the (QJOLVh FRXrtV haYe GeYeORpeG the QRtLRQ RI ³YXOQeraEOe aGXOtV´� aGXOtV ZhR are 
FapaFLtRXV��� �aQG thereIRre are QRt VXEMeFt� QRZ� tR the 0C$� EXt ZhR are QeYertheOeVV 
thRXJht tR QeeG prRteFtLRQ� 

1�1�� 8QtLO 19�9� the (QJOLVh +LJh CRXrt aQG LtV preGeFeVVRrV haG MXrLVGLFtLRQ RYer the OLYeV RI aGXOtV 
ZhR OaFNeG FapaFLt\� +RZeYer� aFFRrGLQJ tR 0XQE\ /- �QRZ 3reVLGeQt RI the CR3�� aOthRXJh 
the FRXrt¶V LQhereQt MXrLVGLFtLRQ LQ reOatLRQ tR LQFapaFLtateG aGXOtV¶ financial aIIaLrV ZaV 
traQVIerreG tR the �ROG� CRXrt RI 3rRteFtLRQ� the FRrreVpRQGLQJ MXrLVGLFtLRQ LQ reOatLRQ tR 
perVRQaO Fare aQG ZeOIare ZaV ³LQaGYerteQtO\ aEROLVheG´���9 $V a reVXOt� the FRXrt¶V LQhereQt 
MXrLVGLFtLRQ haV EeeQ reGLVFRYereG tR ILOO thLV Jap��1� 

1�1�1 ,Q the OeaGLQJ MXGLFLaO VtatePeQt LQ thLV reVpeFt� 0XQE\ LGeQtLILeG the ³YXOQeraEOe aGXOt´ aV��11  

�6�RPeRQe ZhR Zhether Rr QRt PeQtaOO\ LQFapaFLtateG� aQG Zhether Rr QRt VXIIerLQJ IrRP 
aQ\ PeQtaO LOOQeVV Rr PeQtaO GLVRrGer� LV Rr Pa\ Ee XQaEOe tR taNe Fare RI hLP Rr herVeOI� 
Rr XQaEOe tR prRteFt hLP Rr herVeOI aJaLQVt VLJQLILFaQt harP Rr e[pORLtatLRQ� 

1�1�� ,Q the VaPe MXGJPeQt� 0XQE\ GeVFrLEeG the LQhereQt MXrLVGLFtLRQ aV IROORZV��1� 

« the LQhereQt MXrLVGLFtLRQ FaQ Ee e[erFLVeG LQ reOatLRQ tR a YXOQeraEOe aGXOt ZhR� eYeQ LI 
QRt LQFapaFLtateG E\ PeQtaO GLVRrGer Rr PeQtaO LOOQeVV� LV� Rr LV reaVRQaEO\ EeOLeYeG tR Ee� 
eLther �L� XQGer FRQVtraLQt Rr �LL� VXEMeFt tR FRerFLRQ Rr XQGXe LQIOXeQFe Rr �LLL� IRr VRPe 
Rther reaVRQ GeprLYeG RI the FapaFLt\ tR PaNe the reOeYaQt GeFLVLRQ� Rr GLVaEOeG IrRP 
PaNLQJ a Iree FhRLFe� Rr LQFapaFLtateG Rr GLVaEOeG IrRP JLYLQJ Rr e[preVVLQJ a reaO aQG 
JeQXLQe FRQVeQt� 

1�1�� 7he CRXrt RI $ppeaO VXEVeTXeQtO\ PaGe FOear that thLV MXrLVGLFtLRQ haG VXrYLYeG the FRPLQJ 
LQtR IRrFe RI the 0C$� LQ DL v A Local Authority�1� Zhere eOGerO\ pareQtV ZLth FapaFLt\ Zere 
aEXVeG aQG XQGXO\ LQIOXeQFeG E\ theLr VRQ tR the e[teQt that '/ ZaV VeeNLQJ tR FRerFe hLV 
Iather LQtR traQVIerrLQJ the RZQerVhLp RI the hRXVe LQtR '/¶V QaPe aQG the PRther ZaV IRrFeG 
tR PRYe LQtR a reVt hRPe�  7he CRXrt IRXQG the pareQtV¶ FapaFLt\ tR PaNe EaOaQFeG aQG 
FRQVLGereG GeFLVLRQV aERXt theLr reOatLRQVhLp ZLth theLr VRQ ZaV FRPprRPLVeG aQG LQYRNeG 
the LQhereQt MXrLVGLFtLRQ tR PaNe RrGerV tR FRQtrRO '/¶V EehaYLRXr��1�   

                                                
���   7he /atLQ terP IRr FapaFLt\�LQFapaFLt\ LV ³Fapa[´ aQG ³LQFapa[´� 
��9   0XQE\ /- ³7aNLQJ 6tRFN� 7he 0eQtaO +eaOth aQG 0eQtaO CapaFLt\ 5eIRrPV´ .e\QRte aGGreVV tR the 

CarGLII /aZ 6FhRRO CRQIereQFe at 0aQFheVter �1� 2FtREer ��1�� �ePphaVLV LQ the RrLJLQaO� LQ $ 
6]erOetLFV Best interests decision-making under the Mental Capacity Act: Green Paper Technical Report 
�(VVe[ $XtRQRP\ 3rRMeFt� 8QLYerVLt\ RI (VVe[� ��11� at �� 

�1�   7he parens patriae pRZer FeaVeG tR e[LVt IRr aGXOtV ZhR OaFNeG FapaFLt\ aQG ZaV pXt RQ a VtatXtRr\ 
IRRtLQJ XQGer the 0eQtaO +eaOth $Ft 19�9 aQG OLPLteG pRZerV RI JXarGLaQVhLp XQGer the 0eQtaO +eaOth 
$Ft 19��� 

�11   Re SA (Vulnerable Adult with Capacity: Marriage� >����@ (:+C �9�� �)aP� >��@� 
�1�   Re SA� at >��@� 
�1�   >��1�@ (:C$ CLY ����  
�1�   6XEVeTXeQt FaVe OaZ haV XVeG the LQhereQt MXrLVGLFtLRQ tR aXthRrLVe GeprLYatLRQ RI OLEert\ RI a GeOXGeG 

PaQ ZhR OaFNeG FapaFLt\ EXt ZaV XQGer the 0+$ tR reFeLYe IRrFe IeeGLQJ� A NHS Trust v Dr A >��1�@ 
(:+C ���� �C23� %aNer -� ,Q NCC v PB and TB >��1�@ (:C23 1� >��1�@ C23/5 11�� 3arNer -  

�1 
 

1�1�� 7he ZLGe�raQJLQJ MXrLVGLFtLRQ aQG the EaVLV XpRQ ZhLFh Lt PLJht LQterYeQe LQ aQ LQGLYLGXaO¶V 
GeFLVLRQV haV� hRZeYer� EeeQ FrLtLFLVeG aV OeaGLQJ tR a FRQIXVeG aQG RXtPRGeG FRQFept RI 
the YXOQeraEOe ROGer aGXOt� aV Lt FRQIOateV Zhat LV FRQVLGereG aV LQ a perVRQ¶V EeVt LQtereVtV 
XQGer the 0C$� ZLth the JRaO RI IaFLOLtatLQJ aQ LQGLYLGXaO¶V aXtRQRPRXV GeFLVLRQ�PaNLQJ 
FapaELOLt\��1�  7he XVe RI the LQhereQt MXrLVGLFtLRQ haV QRQe RI the aFFRPpaQ\LQJ VaIeJXarGV 
IRr aVVeVVLQJ Zhat LV LQ a perVRQ¶V EeVt LQtereVtV XQGer the 0C$�  ,t EOXrV the GLYLGLQJ OLQe 
EetZeeQ thRVe peRpOe RQ ZhRVe EehaOI GeFLVLRQV FaQ Ee taNeQ E\ a FRXrt aQG thRVe peRpOe 
ZhR QeeG prRteFtLRQ EXt LQ reVpeFt RI ZhRP GeFLVLRQV FaQQRt Ee taNeQ� $V 5XFN .eeQe 
Va\V��1� 

>7he LQhereQt MXrLVGLFtLRQ@ rLVNV OeaGLQJ tR a VLtXatLRQ Zhere GeFLVLRQV are taNeQ RQ EehaOI 
RI the FapaFLtRXV EXt YXOQeraEOe� rather thaQ VtepV EeLQJ taNeQ tR Freate a VaIe VpaFe IRr 
theP tR taNe theLr RZQ GeFLVLRQV� at ZhLFh pRLQt the eQtLre pRLQt RI the 0C$ GLVappearV�

1�1�� $ MXVtLILFatLRQ IRr the e[paQGeG MXrLVGLFtLRQ LV the GLIIereQFe EetZeeQ haYLQJ FapaFLt\ aQG 
EeLQJ aXtRQRPRXV� a perVRQ Pa\ haYe FapaFLt\ EXt Ee XQaEOe tR e[erFLVe Lt EeFaXVe the\ are 
LQ aQ aEXVLYe reOatLRQVhLp�  3rRteFtLRQ RI aXtRQRP\ reTXLreV the FRXrtV tR prRteFt peRpOe ZhR 
are rREEeG RI theLr aXtRQRP\ aQG ZhR are preVVXrLVeG Rr IRrFeG E\ RtherV �Rr E\ GeOXVLRQ� 
LQtR aFtLQJ aJaLQVt theLr JeQXLQe ZLVheV��1�  

1�1�� 7he reaO GLYLGLQJ OLQe EetZeeQ the 0C$ aQG the LQhereQt MXrLVGLFtLRQ rePaLQV XQFertaLQ� aV 
GReV the e[teQt tR ZhLFh XQGXe LQIOXeQFe� e[erteG E\ RtherV� haV a EearLQJ RQ a perVRQ¶V 
FapaFLt\ IRr GeFLVLRQ�PaNLQJ� Zhether LQ reVpeFt RI prRpert\ Rr perVRQaO Fare aQG ZeOIare 
GeFLVLRQV�  ,Q Re BKR� a reFeQt FaVe GeFLGeG E\ the 6LQJapRre CRXrt RI $ppeaO �Zhere the 
6LQJapRre 0C$ LV aOPRVt LGeQtLFaO tR the (QJOLVh 0C$�� the CRXrt tRRN LQtR aFFRXQt aQ eOGerO\ 
ZRPaQ¶V VXVFeptLELOLt\ tR XQGXe LQIOXeQFe LQ ILQGLQJ Vhe OaFNeG FapaFLt\�  7he CRXrt REVerYeG 
that there ZaV a ³FRQIOXeQFe RI PeQtaO LPpaLrPeQt aQG XQGXe LQIOXeQFe´� aQG that the prRYeQ 
Rr pRteQtLaO preVeQFe RI XQGXe LQIOXeQFe LV reOeYaQt tR aQ aFFRXQt RI the perVRQ¶V 
FLrFXPVtaQFeV aQG a ILQGLQJ RI LQFapaFLt\��1� 

1�1�� 7he prREOeP that haV ePerJeG XQGer (QJOLVh OaZ LV that there are VRPe LQGLYLGXaOV ZhR retaLQ 
FapaFLt\ EXt ZhR are LQ QeeG RI prRteFtLRQ� ,QFapaFLt\ aV GeILQeG XQGer the 0C$ reTXLreV the 
LQaELOLt\ tR PaNe a GeFLVLRQ tR Ee OLQNeG tR a perVRQ¶V LPpaLrPeQt �³LPpaLrPeQt RI� Rr a 
GLVtXrEaQFe RI the IXQFtLRQLQJ RI� the PLQG Rr EraLQ´���19 1Rt RQO\ LV thLV apprRaFh YLeZeG aV 
GLVFrLPLQatRr\ XQGer hXPaQ rLJhtV OaZ �C53'�� Lt haV FreateG a prREOeP EeFaXVe the FRXrt 

                                                
REVerYeG that LQ GeterPLQLQJ Zhether the FaXVatLYe Qe[XV EetZeeQ aQ LQGLYLGXaO¶V PeQtaO LPpaLrPeQt 
aQG the LQaELOLt\ tR PaNe a GeFLVLRQ XQGer the 0C$� the TXeVtLRQ ZaV Zhether the LPpaLrPeQt ZaV aQ 
³eIIeFtLYe� PaterLaO Rr RperatLYe FaXVe RI the LQFapaFLt\� eYeQ LI Rther IaFtRrV FRPe LQtR pOa\�´ 

�1�   / 3rLtFharG�-RQeV ³7he JRRG� the EaG� aQG the ³YXOQeraEOe ROGer aGXOt´´ ���1�� - 6RF :eOI )aP /aZ 
'2,� 1��1�����9��9��9���1��11����� 1 at 1��  7hLV artLFOe e[aPLQeV the Care $Ft ��1� aQG reFeQt 
MXGJPeQtV LQYROYLQJ the FRXrt¶V LQhereQt MXrLVGLFtLRQ tR prRteFt YXOQeraEOe aGXOtV�  6ee aOVR 0 'XQQ� , 
COare aQG $ +ROOaQG� ³7R (PpRZer Rr tR 3rRteFt" CRQVtrXFtLQJ the 9XOQeraEOe $GXOt LQ (QJOLVh /aZ aQG 
3ROLF\´ ������ �� /eJ 6tXG ����  

�1�  (PaLO FRPPXQLFatLRQ IrRP $ 5XFN .eeQe �%arrLVter� /RQGRQ� tR $ 'RXJOaVV ��� 0a\ ��1���  
�1�    +errLQJ� aERYe Q ��� at ��� 
�1�     Re BKR >��1�@ 6*C$ �� �6LQJapRre CRXrt RI $ppeaO� at ��II�  7he TXeVtLRQ EeIRre the FRXrt ZaV 

Zhether %.5� aQ e[trePeO\ ZeaOth\ eOGerO\ ZRPaQ� haG FapaFLt\ tR PaNe GeFLVLRQV reJarGLQJ her 
prRpert\ aQG aIIaLrV LQ the IaFe RI FRPpetLQJ LQtereVtV aPRQJ her aGXOt FhLOGreQ�  $ OLQe RI (QJOLVh FaVeV 
Zere FLteG� ePphaVLVLQJ that VXVFeptLELOLt\ tR XQGXe LQIOXeQFe LV RQO\ reOeYaQt Zhere Lt LV FaXVeG E\ 
PeQtaO LPpaLrPeQt�  )Rr e[aPpOe� London Borough of Redbridge v G >��1�@ (:+C ��� �C23�� Zhere 
the FRXrt tRRN aFFRXQt RI ERth the perVRQ¶V LPpaLrPeQt LQ the IXQFtLRQLQJ RI *¶V PLQG aQG aOVR the 
LQIOXeQFe C aQG ) haG RYer her LQ FRPLQJ tR the FRQFOXVLRQ that * OaFNeG FapaFLt\ tR taNe PaterLaO 
GeFLVLRQV� 

�19    0eQtaO CapaFLt\ $Ft ����� V ��1�� 
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of the person lacking capacity worked to the financial advantage of a service provider.  
There was little evidence of supported decision-making, notwithstanding its express 
requirements in the Act.207  

1.118 The English experience to date has demonstrated that even the most up-to-date law that 
has a clear explanation of its core principles, is difficult to embed.  It requires participation 
from the professionals and the appointed decision-makers who must implement the law. 

Vulnerable adults and the inherent jurisdiction 

1.119 Traditionally, the law’s protective function was engaged by a person’s lack of capacity.  
More recently, the English courts have developed the notion of “vulnerable adults”, adults 
who are capacitous208 (and therefore are not subject, now, to the MCA) but who are 
nevertheless thought to need protection. 

1.120 Until 1959, the English High Court and its predecessors had jurisdiction over the lives of 
adults who lacked capacity. However, according to Munby LJ (now President of the CoP), 
although the court’s inherent jurisdiction in relation to incapacitated adults’ financial affairs 
was transferred to the (old) Court of Protection, the corresponding jurisdiction in relation to 
personal care and welfare was “inadvertently abolished”.209 As a result, the court’s inherent 
jurisdiction has been rediscovered to fill this gap.210 

1.121 In the leading judicial statement in this respect, Munby P identified the “vulnerable adult” 
as:211  

(S)omeone who whether or not mentally incapacitated, and whether or not suffering 
from any mental illness or mental disorder, is or may be unable to take care of him or 
herself, or unable to protect him or herself against significant harm or exploitation. 

1.122 In the same judgment, Munby P described the inherent jurisdiction as follows:212 

… the inherent jurisdiction can be exercised in relation to a vulnerable adult who, even if 
not incapacitated by mental disorder or mental illness, is, or is reasonably believed to be, 
either (i) under constraint or (ii) subject to coercion or undue influence or (iii) for some 
other reason deprived of the capacity to make the relevant decision, or disabled from 
making a free choice, or incapacitated or disabled from giving or expressing a real and 
genuine consent. 

1.123 The Court of Appeal subsequently made clear that this jurisdiction had survived the coming 
into force of the MCA, in DL v A Local Authority213 where elderly parents with capacity were 
abused and unduly influenced by their son to the extent that DL was seeking to coerce his 

                                                
207   Mental Capacity Act 2005, ss 1(3), 3(2), 4(4).  See also P Bartlett “Good Act, Poor Implementation:  A 

Report of the House of Lords Post-Legislative Scrutiny Committee on the Mental Capacity Act 2005” 
(2014) 4 Eld LJ 123 at 157. 

208   The Latin term for capacity/incapacity is “capax” and “incapax”. 
209   Munby LJ “Taking Stock: The Mental Health and Mental Capacity Reforms” Keynote address to the 

Cardiff Law School Conference at Manchester (15 October 2010) (emphasis in the original) in A 
Szerletics Best interests decision-making under the Mental Capacity Act: Green Paper Technical 
Report (Essex Autonomy Project, University of Essex, 2011) at 7. 

210   The parens patriae power ceased to exist for adults who lacked capacity and was put on a statutory 
footing under the Mental Health Act 1959 and limited powers of guardianship under the Mental Health 
Act 1983. 

211   Re SA (Vulnerable Adult with Capacity: Marriage) [2005] EWHC 2942 (Fam) [82]. 
212   Re SA, at [77]. 
213   [2012] EWCA Civ 253.  

�� 
 

1�11� 7he (QJOLVh e[perLeQFe tR Gate haV GePRQVtrateG that eYeQ the PRVt Xp�tR�Gate OaZ that haV 
a FOear e[pOaQatLRQ RI LtV FRre prLQFLpOeV� LV GLIILFXOt tR ePEeG�  ,t reTXLreV partLFLpatLRQ IrRP 
the prRIeVVLRQaOV aQG the appRLQteG GeFLVLRQ�PaNerV ZhR PXVt LPpOePeQt the OaZ� 

Vulnerable adults and the inherent jurisdiction 

1�119 7raGLtLRQaOO\� the OaZ¶V prRteFtLYe IXQFtLRQ ZaV eQJaJeG E\ a perVRQ¶V OaFN RI FapaFLt\�  0Rre 
reFeQtO\� the (QJOLVh FRXrtV haYe GeYeORpeG the QRtLRQ RI ³YXOQeraEOe aGXOtV´� aGXOtV ZhR are 
FapaFLtRXV��� �aQG thereIRre are QRt VXEMeFt� QRZ� tR the 0C$� EXt ZhR are QeYertheOeVV 
thRXJht tR QeeG prRteFtLRQ� 

1�1�� 8QtLO 19�9� the (QJOLVh +LJh CRXrt aQG LtV preGeFeVVRrV haG MXrLVGLFtLRQ RYer the OLYeV RI aGXOtV 
ZhR OaFNeG FapaFLt\� +RZeYer� aFFRrGLQJ tR 0XQE\ /- �QRZ 3reVLGeQt RI the CR3�� aOthRXJh 
the FRXrt¶V LQhereQt MXrLVGLFtLRQ LQ reOatLRQ tR LQFapaFLtateG aGXOtV¶ financial aIIaLrV ZaV 
traQVIerreG tR the �ROG� CRXrt RI 3rRteFtLRQ� the FRrreVpRQGLQJ MXrLVGLFtLRQ LQ reOatLRQ tR 
perVRQaO Fare aQG ZeOIare ZaV ³LQaGYerteQtO\ aEROLVheG´���9 $V a reVXOt� the FRXrt¶V LQhereQt 
MXrLVGLFtLRQ haV EeeQ reGLVFRYereG tR ILOO thLV Jap��1� 

1�1�1 ,Q the OeaGLQJ MXGLFLaO VtatePeQt LQ thLV reVpeFt� 0XQE\ LGeQtLILeG the ³YXOQeraEOe aGXOt´ aV��11  

�6�RPeRQe ZhR Zhether Rr QRt PeQtaOO\ LQFapaFLtateG� aQG Zhether Rr QRt VXIIerLQJ IrRP 
aQ\ PeQtaO LOOQeVV Rr PeQtaO GLVRrGer� LV Rr Pa\ Ee XQaEOe tR taNe Fare RI hLP Rr herVeOI� 
Rr XQaEOe tR prRteFt hLP Rr herVeOI aJaLQVt VLJQLILFaQt harP Rr e[pORLtatLRQ� 

1�1�� ,Q the VaPe MXGJPeQt� 0XQE\ GeVFrLEeG the LQhereQt MXrLVGLFtLRQ aV IROORZV��1� 

« the LQhereQt MXrLVGLFtLRQ FaQ Ee e[erFLVeG LQ reOatLRQ tR a YXOQeraEOe aGXOt ZhR� eYeQ LI 
QRt LQFapaFLtateG E\ PeQtaO GLVRrGer Rr PeQtaO LOOQeVV� LV� Rr LV reaVRQaEO\ EeOLeYeG tR Ee� 
eLther �L� XQGer FRQVtraLQt Rr �LL� VXEMeFt tR FRerFLRQ Rr XQGXe LQIOXeQFe Rr �LLL� IRr VRPe 
Rther reaVRQ GeprLYeG RI the FapaFLt\ tR PaNe the reOeYaQt GeFLVLRQ� Rr GLVaEOeG IrRP 
PaNLQJ a Iree FhRLFe� Rr LQFapaFLtateG Rr GLVaEOeG IrRP JLYLQJ Rr e[preVVLQJ a reaO aQG 
JeQXLQe FRQVeQt� 

1�1�� 7he CRXrt RI $ppeaO VXEVeTXeQtO\ PaGe FOear that thLV MXrLVGLFtLRQ haG VXrYLYeG the FRPLQJ 
LQtR IRrFe RI the 0C$� LQ DL v A Local Authority�1� Zhere eOGerO\ pareQtV ZLth FapaFLt\ Zere 
aEXVeG aQG XQGXO\ LQIOXeQFeG E\ theLr VRQ tR the e[teQt that '/ ZaV VeeNLQJ tR FRerFe hLV 
Iather LQtR traQVIerrLQJ the RZQerVhLp RI the hRXVe LQtR '/¶V QaPe aQG the PRther ZaV IRrFeG 
tR PRYe LQtR a reVt hRPe�  7he CRXrt IRXQG the pareQtV¶ FapaFLt\ tR PaNe EaOaQFeG aQG 
FRQVLGereG GeFLVLRQV aERXt theLr reOatLRQVhLp ZLth theLr VRQ ZaV FRPprRPLVeG aQG LQYRNeG 
the LQhereQt MXrLVGLFtLRQ tR PaNe RrGerV tR FRQtrRO '/¶V EehaYLRXr��1�   

                                                
���   7he /atLQ terP IRr FapaFLt\�LQFapaFLt\ LV ³Fapa[´ aQG ³LQFapa[´� 
��9   0XQE\ /- ³7aNLQJ 6tRFN� 7he 0eQtaO +eaOth aQG 0eQtaO CapaFLt\ 5eIRrPV´ .e\QRte aGGreVV tR the 

CarGLII /aZ 6FhRRO CRQIereQFe at 0aQFheVter �1� 2FtREer ��1�� �ePphaVLV LQ the RrLJLQaO� LQ $ 
6]erOetLFV Best interests decision-making under the Mental Capacity Act: Green Paper Technical Report 
�(VVe[ $XtRQRP\ 3rRMeFt� 8QLYerVLt\ RI (VVe[� ��11� at �� 

�1�   7he parens patriae pRZer FeaVeG tR e[LVt IRr aGXOtV ZhR OaFNeG FapaFLt\ aQG ZaV pXt RQ a VtatXtRr\ 
IRRtLQJ XQGer the 0eQtaO +eaOth $Ft 19�9 aQG OLPLteG pRZerV RI JXarGLaQVhLp XQGer the 0eQtaO +eaOth 
$Ft 19��� 

�11   Re SA (Vulnerable Adult with Capacity: Marriage� >����@ (:+C �9�� �)aP� >��@� 
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1�11� 7he (QJOLVh e[perLeQFe tR Gate haV GePRQVtrateG that eYeQ the PRVt Xp�tR�Gate OaZ that haV 
a FOear e[pOaQatLRQ RI LtV FRre prLQFLpOeV� LV GLIILFXOt tR ePEeG�  ,t reTXLreV partLFLpatLRQ IrRP 
the prRIeVVLRQaOV aQG the appRLQteG GeFLVLRQ�PaNerV ZhR PXVt LPpOePeQt the OaZ� 

Vulnerable adults and the inherent jurisdiction 

1�119 7raGLtLRQaOO\� the OaZ¶V prRteFtLYe IXQFtLRQ ZaV eQJaJeG E\ a perVRQ¶V OaFN RI FapaFLt\�  0Rre 
reFeQtO\� the (QJOLVh FRXrtV haYe GeYeORpeG the QRtLRQ RI ³YXOQeraEOe aGXOtV´� aGXOtV ZhR are 
FapaFLtRXV��� �aQG thereIRre are QRt VXEMeFt� QRZ� tR the 0C$� EXt ZhR are QeYertheOeVV 
thRXJht tR QeeG prRteFtLRQ� 

1�1�� 8QtLO 19�9� the (QJOLVh +LJh CRXrt aQG LtV preGeFeVVRrV haG MXrLVGLFtLRQ RYer the OLYeV RI aGXOtV 
ZhR OaFNeG FapaFLt\� +RZeYer� aFFRrGLQJ tR 0XQE\ /- �QRZ 3reVLGeQt RI the CR3�� aOthRXJh 
the FRXrt¶V LQhereQt MXrLVGLFtLRQ LQ reOatLRQ tR LQFapaFLtateG aGXOtV¶ financial aIIaLrV ZaV 
traQVIerreG tR the �ROG� CRXrt RI 3rRteFtLRQ� the FRrreVpRQGLQJ MXrLVGLFtLRQ LQ reOatLRQ tR 
perVRQaO Fare aQG ZeOIare ZaV ³LQaGYerteQtO\ aEROLVheG´���9 $V a reVXOt� the FRXrt¶V LQhereQt 
MXrLVGLFtLRQ haV EeeQ reGLVFRYereG tR ILOO thLV Jap��1� 

1�1�1 ,Q the OeaGLQJ MXGLFLaO VtatePeQt LQ thLV reVpeFt� 0XQE\ LGeQtLILeG the ³YXOQeraEOe aGXOt´ aV��11  

�6�RPeRQe ZhR Zhether Rr QRt PeQtaOO\ LQFapaFLtateG� aQG Zhether Rr QRt VXIIerLQJ IrRP 
aQ\ PeQtaO LOOQeVV Rr PeQtaO GLVRrGer� LV Rr Pa\ Ee XQaEOe tR taNe Fare RI hLP Rr herVeOI� 
Rr XQaEOe tR prRteFt hLP Rr herVeOI aJaLQVt VLJQLILFaQt harP Rr e[pORLtatLRQ� 

1�1�� ,Q the VaPe MXGJPeQt� 0XQE\ GeVFrLEeG the LQhereQt MXrLVGLFtLRQ aV IROORZV��1� 

« the LQhereQt MXrLVGLFtLRQ FaQ Ee e[erFLVeG LQ reOatLRQ tR a YXOQeraEOe aGXOt ZhR� eYeQ LI 
QRt LQFapaFLtateG E\ PeQtaO GLVRrGer Rr PeQtaO LOOQeVV� LV� Rr LV reaVRQaEO\ EeOLeYeG tR Ee� 
eLther �L� XQGer FRQVtraLQt Rr �LL� VXEMeFt tR FRerFLRQ Rr XQGXe LQIOXeQFe Rr �LLL� IRr VRPe 
Rther reaVRQ GeprLYeG RI the FapaFLt\ tR PaNe the reOeYaQt GeFLVLRQ� Rr GLVaEOeG IrRP 
PaNLQJ a Iree FhRLFe� Rr LQFapaFLtateG Rr GLVaEOeG IrRP JLYLQJ Rr e[preVVLQJ a reaO aQG 
JeQXLQe FRQVeQt� 

1�1�� 7he CRXrt RI $ppeaO VXEVeTXeQtO\ PaGe FOear that thLV MXrLVGLFtLRQ haG VXrYLYeG the FRPLQJ 
LQtR IRrFe RI the 0C$� LQ DL v A Local Authority�1� Zhere eOGerO\ pareQtV ZLth FapaFLt\ Zere 
aEXVeG aQG XQGXO\ LQIOXeQFeG E\ theLr VRQ tR the e[teQt that '/ ZaV VeeNLQJ tR FRerFe hLV 
Iather LQtR traQVIerrLQJ the RZQerVhLp RI the hRXVe LQtR '/¶V QaPe aQG the PRther ZaV IRrFeG 
tR PRYe LQtR a reVt hRPe�  7he CRXrt IRXQG the pareQtV¶ FapaFLt\ tR PaNe EaOaQFeG aQG 
FRQVLGereG GeFLVLRQV aERXt theLr reOatLRQVhLp ZLth theLr VRQ ZaV FRPprRPLVeG aQG LQYRNeG 
the LQhereQt MXrLVGLFtLRQ tR PaNe RrGerV tR FRQtrRO '/¶V EehaYLRXr��1�   

                                                
���   7he /atLQ terP IRr FapaFLt\�LQFapaFLt\ LV ³Fapa[´ aQG ³LQFapa[´� 
��9   0XQE\ /- ³7aNLQJ 6tRFN� 7he 0eQtaO +eaOth aQG 0eQtaO CapaFLt\ 5eIRrPV´ .e\QRte aGGreVV tR the 

CarGLII /aZ 6FhRRO CRQIereQFe at 0aQFheVter �1� 2FtREer ��1�� �ePphaVLV LQ the RrLJLQaO� LQ $ 
6]erOetLFV Best interests decision-making under the Mental Capacity Act: Green Paper Technical Report 
�(VVe[ $XtRQRP\ 3rRMeFt� 8QLYerVLt\ RI (VVe[� ��11� at �� 

�1�   7he parens patriae pRZer FeaVeG tR e[LVt IRr aGXOtV ZhR OaFNeG FapaFLt\ aQG ZaV pXt RQ a VtatXtRr\ 
IRRtLQJ XQGer the 0eQtaO +eaOth $Ft 19�9 aQG OLPLteG pRZerV RI JXarGLaQVhLp XQGer the 0eQtaO +eaOth 
$Ft 19��� 

�11   Re SA (Vulnerable Adult with Capacity: Marriage� >����@ (:+C �9�� �)aP� >��@� 
�1�   Re SA� at >��@� 
�1�   >��1�@ (:C$ CLY ����  
�1�   6XEVeTXeQt FaVe OaZ haV XVeG the LQhereQt MXrLVGLFtLRQ tR aXthRrLVe GeprLYatLRQ RI OLEert\ RI a GeOXGeG 

PaQ ZhR OaFNeG FapaFLt\ EXt ZaV XQGer the 0+$ tR reFeLYe IRrFe IeeGLQJ� A NHS Trust v Dr A >��1�@ 
(:+C ���� �C23� %aNer -� ,Q NCC v PB and TB >��1�@ (:C23 1� >��1�@ C23/5 11�� 3arNer -  
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1�1�� 7he ZLGe�raQJLQJ MXrLVGLFtLRQ aQG the EaVLV XpRQ ZhLFh Lt PLJht LQterYeQe LQ aQ LQGLYLGXaO¶V 
GeFLVLRQV haV� hRZeYer� EeeQ FrLtLFLVeG aV OeaGLQJ tR a FRQIXVeG aQG RXtPRGeG FRQFept RI 
the YXOQeraEOe ROGer aGXOt� aV Lt FRQIOateV Zhat LV FRQVLGereG aV LQ a perVRQ¶V EeVt LQtereVtV 
XQGer the 0C$� ZLth the JRaO RI IaFLOLtatLQJ aQ LQGLYLGXaO¶V aXtRQRPRXV GeFLVLRQ�PaNLQJ 
FapaELOLt\��1�  7he XVe RI the LQhereQt MXrLVGLFtLRQ haV QRQe RI the aFFRPpaQ\LQJ VaIeJXarGV 
IRr aVVeVVLQJ Zhat LV LQ a perVRQ¶V EeVt LQtereVtV XQGer the 0C$�  ,t EOXrV the GLYLGLQJ OLQe 
EetZeeQ thRVe peRpOe RQ ZhRVe EehaOI GeFLVLRQV FaQ Ee taNeQ E\ a FRXrt aQG thRVe peRpOe 
ZhR QeeG prRteFtLRQ EXt LQ reVpeFt RI ZhRP GeFLVLRQV FaQQRt Ee taNeQ� $V 5XFN .eeQe 
Va\V��1� 

>7he LQhereQt MXrLVGLFtLRQ@ rLVNV OeaGLQJ tR a VLtXatLRQ Zhere GeFLVLRQV are taNeQ RQ EehaOI 
RI the FapaFLtRXV EXt YXOQeraEOe� rather thaQ VtepV EeLQJ taNeQ tR Freate a VaIe VpaFe IRr 
theP tR taNe theLr RZQ GeFLVLRQV� at ZhLFh pRLQt the eQtLre pRLQt RI the 0C$ GLVappearV�

1�1�� $ MXVtLILFatLRQ IRr the e[paQGeG MXrLVGLFtLRQ LV the GLIIereQFe EetZeeQ haYLQJ FapaFLt\ aQG 
EeLQJ aXtRQRPRXV� a perVRQ Pa\ haYe FapaFLt\ EXt Ee XQaEOe tR e[erFLVe Lt EeFaXVe the\ are 
LQ aQ aEXVLYe reOatLRQVhLp�  3rRteFtLRQ RI aXtRQRP\ reTXLreV the FRXrtV tR prRteFt peRpOe ZhR 
are rREEeG RI theLr aXtRQRP\ aQG ZhR are preVVXrLVeG Rr IRrFeG E\ RtherV �Rr E\ GeOXVLRQ� 
LQtR aFtLQJ aJaLQVt theLr JeQXLQe ZLVheV��1�  

1�1�� 7he reaO GLYLGLQJ OLQe EetZeeQ the 0C$ aQG the LQhereQt MXrLVGLFtLRQ rePaLQV XQFertaLQ� aV 
GReV the e[teQt tR ZhLFh XQGXe LQIOXeQFe� e[erteG E\ RtherV� haV a EearLQJ RQ a perVRQ¶V 
FapaFLt\ IRr GeFLVLRQ�PaNLQJ� Zhether LQ reVpeFt RI prRpert\ Rr perVRQaO Fare aQG ZeOIare 
GeFLVLRQV�  ,Q Re BKR� a reFeQt FaVe GeFLGeG E\ the 6LQJapRre CRXrt RI $ppeaO �Zhere the 
6LQJapRre 0C$ LV aOPRVt LGeQtLFaO tR the (QJOLVh 0C$�� the CRXrt tRRN LQtR aFFRXQt aQ eOGerO\ 
ZRPaQ¶V VXVFeptLELOLt\ tR XQGXe LQIOXeQFe LQ ILQGLQJ Vhe OaFNeG FapaFLt\�  7he CRXrt REVerYeG 
that there ZaV a ³FRQIOXeQFe RI PeQtaO LPpaLrPeQt aQG XQGXe LQIOXeQFe´� aQG that the prRYeQ 
Rr pRteQtLaO preVeQFe RI XQGXe LQIOXeQFe LV reOeYaQt tR aQ aFFRXQt RI the perVRQ¶V 
FLrFXPVtaQFeV aQG a ILQGLQJ RI LQFapaFLt\��1� 

1�1�� 7he prREOeP that haV ePerJeG XQGer (QJOLVh OaZ LV that there are VRPe LQGLYLGXaOV ZhR retaLQ 
FapaFLt\ EXt ZhR are LQ QeeG RI prRteFtLRQ� ,QFapaFLt\ aV GeILQeG XQGer the 0C$ reTXLreV the 
LQaELOLt\ tR PaNe a GeFLVLRQ tR Ee OLQNeG tR a perVRQ¶V LPpaLrPeQt �³LPpaLrPeQt RI� Rr a 
GLVtXrEaQFe RI the IXQFtLRQLQJ RI� the PLQG Rr EraLQ´���19 1Rt RQO\ LV thLV apprRaFh YLeZeG aV 
GLVFrLPLQatRr\ XQGer hXPaQ rLJhtV OaZ �C53'�� Lt haV FreateG a prREOeP EeFaXVe the FRXrt 

                                                
REVerYeG that LQ GeterPLQLQJ Zhether the FaXVatLYe Qe[XV EetZeeQ aQ LQGLYLGXaO¶V PeQtaO LPpaLrPeQt 
aQG the LQaELOLt\ tR PaNe a GeFLVLRQ XQGer the 0C$� the TXeVtLRQ ZaV Zhether the LPpaLrPeQt ZaV aQ 
³eIIeFtLYe� PaterLaO Rr RperatLYe FaXVe RI the LQFapaFLt\� eYeQ LI Rther IaFtRrV FRPe LQtR pOa\�´ 

�1�   / 3rLtFharG�-RQeV ³7he JRRG� the EaG� aQG the ³YXOQeraEOe ROGer aGXOt´´ ���1�� - 6RF :eOI )aP /aZ 
'2,� 1��1�����9��9��9���1��11����� 1 at 1��  7hLV artLFOe e[aPLQeV the Care $Ft ��1� aQG reFeQt 
MXGJPeQtV LQYROYLQJ the FRXrt¶V LQhereQt MXrLVGLFtLRQ tR prRteFt YXOQeraEOe aGXOtV�  6ee aOVR 0 'XQQ� , 
COare aQG $ +ROOaQG� ³7R (PpRZer Rr tR 3rRteFt" CRQVtrXFtLQJ the 9XOQeraEOe $GXOt LQ (QJOLVh /aZ aQG 
3ROLF\´ ������ �� /eJ 6tXG ����  

�1�  (PaLO FRPPXQLFatLRQ IrRP $ 5XFN .eeQe �%arrLVter� /RQGRQ� tR $ 'RXJOaVV ��� 0a\ ��1���  
�1�    +errLQJ� aERYe Q ��� at ��� 
�1�     Re BKR >��1�@ 6*C$ �� �6LQJapRre CRXrt RI $ppeaO� at ��II�  7he TXeVtLRQ EeIRre the FRXrt ZaV 

Zhether %.5� aQ e[trePeO\ ZeaOth\ eOGerO\ ZRPaQ� haG FapaFLt\ tR PaNe GeFLVLRQV reJarGLQJ her 
prRpert\ aQG aIIaLrV LQ the IaFe RI FRPpetLQJ LQtereVtV aPRQJ her aGXOt FhLOGreQ�  $ OLQe RI (QJOLVh FaVeV 
Zere FLteG� ePphaVLVLQJ that VXVFeptLELOLt\ tR XQGXe LQIOXeQFe LV RQO\ reOeYaQt Zhere Lt LV FaXVeG E\ 
PeQtaO LPpaLrPeQt�  )Rr e[aPpOe� London Borough of Redbridge v G >��1�@ (:+C ��� �C23�� Zhere 
the FRXrt tRRN aFFRXQt RI ERth the perVRQ¶V LPpaLrPeQt LQ the IXQFtLRQLQJ RI *¶V PLQG aQG aOVR the 
LQIOXeQFe C aQG ) haG RYer her LQ FRPLQJ tR the FRQFOXVLRQ that * OaFNeG FapaFLt\ tR taNe PaterLaO 
GeFLVLRQV� 

�19    0eQtaO CapaFLt\ $Ft ����� V ��1�� 
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of the person lacking capacity worked to the financial advantage of a service provider.  
There was little evidence of supported decision-making, notwithstanding its express 
requirements in the Act.207  

1.118 The English experience to date has demonstrated that even the most up-to-date law that 
has a clear explanation of its core principles, is difficult to embed.  It requires participation 
from the professionals and the appointed decision-makers who must implement the law. 

Vulnerable adults and the inherent jurisdiction 

1.119 Traditionally, the law’s protective function was engaged by a person’s lack of capacity.  
More recently, the English courts have developed the notion of “vulnerable adults”, adults 
who are capacitous208 (and therefore are not subject, now, to the MCA) but who are 
nevertheless thought to need protection. 

1.120 Until 1959, the English High Court and its predecessors had jurisdiction over the lives of 
adults who lacked capacity. However, according to Munby LJ (now President of the CoP), 
although the court’s inherent jurisdiction in relation to incapacitated adults’ financial affairs 
was transferred to the (old) Court of Protection, the corresponding jurisdiction in relation to 
personal care and welfare was “inadvertently abolished”.209 As a result, the court’s inherent 
jurisdiction has been rediscovered to fill this gap.210 

1.121 In the leading judicial statement in this respect, Munby P identified the “vulnerable adult” 
as:211  

(S)omeone who whether or not mentally incapacitated, and whether or not suffering 
from any mental illness or mental disorder, is or may be unable to take care of him or 
herself, or unable to protect him or herself against significant harm or exploitation. 

1.122 In the same judgment, Munby P described the inherent jurisdiction as follows:212 

… the inherent jurisdiction can be exercised in relation to a vulnerable adult who, even if 
not incapacitated by mental disorder or mental illness, is, or is reasonably believed to be, 
either (i) under constraint or (ii) subject to coercion or undue influence or (iii) for some 
other reason deprived of the capacity to make the relevant decision, or disabled from 
making a free choice, or incapacitated or disabled from giving or expressing a real and 
genuine consent. 

1.123 The Court of Appeal subsequently made clear that this jurisdiction had survived the coming 
into force of the MCA, in DL v A Local Authority213 where elderly parents with capacity were 
abused and unduly influenced by their son to the extent that DL was seeking to coerce his 

                                                
207   Mental Capacity Act 2005, ss 1(3), 3(2), 4(4).  See also P Bartlett “Good Act, Poor Implementation:  A 

Report of the House of Lords Post-Legislative Scrutiny Committee on the Mental Capacity Act 2005” 
(2014) 4 Eld LJ 123 at 157. 

208   The Latin term for capacity/incapacity is “capax” and “incapax”. 
209   Munby LJ “Taking Stock: The Mental Health and Mental Capacity Reforms” Keynote address to the 

Cardiff Law School Conference at Manchester (15 October 2010) (emphasis in the original) in A 
Szerletics Best interests decision-making under the Mental Capacity Act: Green Paper Technical 
Report (Essex Autonomy Project, University of Essex, 2011) at 7. 

210   The parens patriae power ceased to exist for adults who lacked capacity and was put on a statutory 
footing under the Mental Health Act 1959 and limited powers of guardianship under the Mental Health 
Act 1983. 

211   Re SA (Vulnerable Adult with Capacity: Marriage) [2005] EWHC 2942 (Fam) [82]. 
212   Re SA, at [77]. 
213   [2012] EWCA Civ 253.  
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1�11� 7he (QJOLVh e[perLeQFe tR Gate haV GePRQVtrateG that eYeQ the PRVt Xp�tR�Gate OaZ that haV 
a FOear e[pOaQatLRQ RI LtV FRre prLQFLpOeV� LV GLIILFXOt tR ePEeG�  ,t reTXLreV partLFLpatLRQ IrRP 
the prRIeVVLRQaOV aQG the appRLQteG GeFLVLRQ�PaNerV ZhR PXVt LPpOePeQt the OaZ� 

Vulnerable adults and the inherent jurisdiction 

1�119 7raGLtLRQaOO\� the OaZ¶V prRteFtLYe IXQFtLRQ ZaV eQJaJeG E\ a perVRQ¶V OaFN RI FapaFLt\�  0Rre 
reFeQtO\� the (QJOLVh FRXrtV haYe GeYeORpeG the QRtLRQ RI ³YXOQeraEOe aGXOtV´� aGXOtV ZhR are 
FapaFLtRXV��� �aQG thereIRre are QRt VXEMeFt� QRZ� tR the 0C$� EXt ZhR are QeYertheOeVV 
thRXJht tR QeeG prRteFtLRQ� 

1�1�� 8QtLO 19�9� the (QJOLVh +LJh CRXrt aQG LtV preGeFeVVRrV haG MXrLVGLFtLRQ RYer the OLYeV RI aGXOtV 
ZhR OaFNeG FapaFLt\� +RZeYer� aFFRrGLQJ tR 0XQE\ /- �QRZ 3reVLGeQt RI the CR3�� aOthRXJh 
the FRXrt¶V LQhereQt MXrLVGLFtLRQ LQ reOatLRQ tR LQFapaFLtateG aGXOtV¶ financial aIIaLrV ZaV 
traQVIerreG tR the �ROG� CRXrt RI 3rRteFtLRQ� the FRrreVpRQGLQJ MXrLVGLFtLRQ LQ reOatLRQ tR 
perVRQaO Fare aQG ZeOIare ZaV ³LQaGYerteQtO\ aEROLVheG´���9 $V a reVXOt� the FRXrt¶V LQhereQt 
MXrLVGLFtLRQ haV EeeQ reGLVFRYereG tR ILOO thLV Jap��1� 

1�1�1 ,Q the OeaGLQJ MXGLFLaO VtatePeQt LQ thLV reVpeFt� 0XQE\ LGeQtLILeG the ³YXOQeraEOe aGXOt´ aV��11  

�6�RPeRQe ZhR Zhether Rr QRt PeQtaOO\ LQFapaFLtateG� aQG Zhether Rr QRt VXIIerLQJ IrRP 
aQ\ PeQtaO LOOQeVV Rr PeQtaO GLVRrGer� LV Rr Pa\ Ee XQaEOe tR taNe Fare RI hLP Rr herVeOI� 
Rr XQaEOe tR prRteFt hLP Rr herVeOI aJaLQVt VLJQLILFaQt harP Rr e[pORLtatLRQ� 

1�1�� ,Q the VaPe MXGJPeQt� 0XQE\ GeVFrLEeG the LQhereQt MXrLVGLFtLRQ aV IROORZV��1� 

« the LQhereQt MXrLVGLFtLRQ FaQ Ee e[erFLVeG LQ reOatLRQ tR a YXOQeraEOe aGXOt ZhR� eYeQ LI 
QRt LQFapaFLtateG E\ PeQtaO GLVRrGer Rr PeQtaO LOOQeVV� LV� Rr LV reaVRQaEO\ EeOLeYeG tR Ee� 
eLther �L� XQGer FRQVtraLQt Rr �LL� VXEMeFt tR FRerFLRQ Rr XQGXe LQIOXeQFe Rr �LLL� IRr VRPe 
Rther reaVRQ GeprLYeG RI the FapaFLt\ tR PaNe the reOeYaQt GeFLVLRQ� Rr GLVaEOeG IrRP 
PaNLQJ a Iree FhRLFe� Rr LQFapaFLtateG Rr GLVaEOeG IrRP JLYLQJ Rr e[preVVLQJ a reaO aQG 
JeQXLQe FRQVeQt� 

1�1�� 7he CRXrt RI $ppeaO VXEVeTXeQtO\ PaGe FOear that thLV MXrLVGLFtLRQ haG VXrYLYeG the FRPLQJ 
LQtR IRrFe RI the 0C$� LQ DL v A Local Authority�1� Zhere eOGerO\ pareQtV ZLth FapaFLt\ Zere 
aEXVeG aQG XQGXO\ LQIOXeQFeG E\ theLr VRQ tR the e[teQt that '/ ZaV VeeNLQJ tR FRerFe hLV 
Iather LQtR traQVIerrLQJ the RZQerVhLp RI the hRXVe LQtR '/¶V QaPe aQG the PRther ZaV IRrFeG 
tR PRYe LQtR a reVt hRPe�  7he CRXrt IRXQG the pareQtV¶ FapaFLt\ tR PaNe EaOaQFeG aQG 
FRQVLGereG GeFLVLRQV aERXt theLr reOatLRQVhLp ZLth theLr VRQ ZaV FRPprRPLVeG aQG LQYRNeG 
the LQhereQt MXrLVGLFtLRQ tR PaNe RrGerV tR FRQtrRO '/¶V EehaYLRXr��1�   

                                                
���   7he /atLQ terP IRr FapaFLt\�LQFapaFLt\ LV ³Fapa[´ aQG ³LQFapa[´� 
��9   0XQE\ /- ³7aNLQJ 6tRFN� 7he 0eQtaO +eaOth aQG 0eQtaO CapaFLt\ 5eIRrPV´ .e\QRte aGGreVV tR the 

CarGLII /aZ 6FhRRO CRQIereQFe at 0aQFheVter �1� 2FtREer ��1�� �ePphaVLV LQ the RrLJLQaO� LQ $ 
6]erOetLFV Best interests decision-making under the Mental Capacity Act: Green Paper Technical Report 
�(VVe[ $XtRQRP\ 3rRMeFt� 8QLYerVLt\ RI (VVe[� ��11� at �� 

�1�   7he parens patriae pRZer FeaVeG tR e[LVt IRr aGXOtV ZhR OaFNeG FapaFLt\ aQG ZaV pXt RQ a VtatXtRr\ 
IRRtLQJ XQGer the 0eQtaO +eaOth $Ft 19�9 aQG OLPLteG pRZerV RI JXarGLaQVhLp XQGer the 0eQtaO +eaOth 
$Ft 19��� 

�11   Re SA (Vulnerable Adult with Capacity: Marriage� >����@ (:+C �9�� �)aP� >��@� 
�1�   Re SA� at >��@� 
�1�   >��1�@ (:C$ CLY ����  
�1�   6XEVeTXeQt FaVe OaZ haV XVeG the LQhereQt MXrLVGLFtLRQ tR aXthRrLVe GeprLYatLRQ RI OLEert\ RI a GeOXGeG 

PaQ ZhR OaFNeG FapaFLt\ EXt ZaV XQGer the 0+$ tR reFeLYe IRrFe IeeGLQJ� A NHS Trust v Dr A >��1�@ 
(:+C ���� �C23� %aNer -� ,Q NCC v PB and TB >��1�@ (:C23 1� >��1�@ C23/5 11�� 3arNer -  
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FaQ RQO\ LQterYeQe XQGer the 0C$ ZheQ the LQaELOLt\ tR PaNe a GeFLVLRQ LV GXe tR the 
LPpaLrPeQt� ���  7he LQhereQt MXrLVGLFtLRQ haV EeeQ XVeG tR ILOO thLV OaFXQa LQ the (QJOLVh OaZ� 

MCA ʹ a summary 

1�1�� 7here are VRPe Yer\ pRVLtLYe IeatXreV RI the 0eQtaO CapaFLt\ $Ft� QRtaEO\ PXFh Jreater 
traQVpareQF\ �RI ERth the VtaQGarGV aQG the prRFeVV� FRQFerQLQJ GeFLVLRQ�PaNLQJ reJarGLQJ 
peRpOe ZhR OaFN FapaFLt\� XQGer a VLQJOe pLeFe RI OeJLVOatLRQ that haV FRGLILeG PXFh RI the 
FRPPRQ OaZ�  7he $Ft prRYLGeV IRr the VpeFLaOLVeG MXrLVGLFtLRQ RI the CRXrt RI 3rRteFtLRQ ZLth 
FRrreVpRQGLQJ e[pertLVe� a CRGe RI 3raFtLFe tR aFFRPpaQ\ Lt� a VtreaPOLQeG prRFeGXre IRr 
GeaOLQJ ZLth VerLRXV PeGLFaO treatPeQt FaVeV� aQG a reJLVter RI pRZerV RI attRrQe\� ZLth 
RYerVLJht E\ the 2IILFe RI the 3XEOLF *XarGLaQ ZhLFh FaQ LQYeVtLJate pRteQtLaO aEXVe aQG 
LQLtLate reYLeZV E\ the CRXrt RI 3rRteFtLRQ���1 

1�1�9 'eVpLte the GLVtraFtLRQ RI the RQJRLQJ reIRrP RI the 'R/6� the PeQtaO FapaFLt\ OeJLVOatLRQ LQ 
(QJOaQG haV prRYLGeG a reaO IRFXV aQG YLVLELOLt\ IRr PeQtaO FapaFLt\ OaZ aQG praFtLFe�  7here 
LV FRrreVpRQGLQJ reFRJQLtLRQ that LVVXeV RI FapaFLt\ perPeate PaQ\ ILeOGV RI OaZ aQG praFtLFe� 
QRt MXVt thRVe ZLthLQ the VFRpe RI the CRXrt RI 3rRteFtLRQ�  %etter traLQLQJ RI OaZ\erV aQG MXGJeV 
haV EeeQ reJarGeG aV eVVeQtLaO tR GeYeORp a QeZ OeJaO FXOtXre that taNeV LQtR aFFRXQt the 
QeeGV RI YXOQeraEOe LQGLYLGXaOV ZhR aV PePEerV RI VRFLet\ eQFRXQter the OeJaO V\VteP���� 

1�1�� 7he FhaQJLQJ OeJaO OaQGVFape aQG the LPpetXV IRr RQJRLQJ reIRrP RI FapaFLt\ OaZ LQ the 8QLteG 
.LQJGRP aQG eOVeZhere LV GXe� LQ part� tR FRQtePpRrar\ thLQNLQJ aERXt the aGeTXaF\ RI the 
OaZ¶V apprRaFh tR aXtRQRP\ aQG aERXt the JrRZLQJ rROe tR Ee pOa\eG E\ hXPaQ rLJhtV 
LQVtrXPeQtV LQ the FRQVtrXFtLRQ RI FapaFLt\ aV a OeJaO FRQFept� 

  

                                                
���   6ee Chapter � 'eILQLQJ CapaFLt\� 
��1    7heVe IeatXreV aV ZeOO aV VRPe RI the OeJaO prRYLVLRQV are Vet RXt LQ the FheFNOLVt IRr reIRrP RI 1eZ 

=eaOaQG¶V OaZ� 
���   $VhtRQ� aERYe Q �� at x �,QtrRGXFtLRQ��  6ee 6 0LOeV ³7LPe tR aFFreGLt PeQtaO FapaFLt\ ZRrN´ ���1�� � 

(OG / - ��
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(QJOaQG haV prRYLGeG a reaO IRFXV aQG YLVLELOLt\ IRr PeQtaO FapaFLt\ OaZ aQG praFtLFe�  7here 
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1�1�� 7he FhaQJLQJ OeJaO OaQGVFape aQG the LPpetXV IRr RQJRLQJ reIRrP RI FapaFLt\ OaZ LQ the 8QLteG 
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���   6ee Chapter � 'eILQLQJ CapaFLt\� 
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Chapter 2 – Supported Decision-making 
 

Chapter � LV LQ ILYe VeFtLRQV� 

$� 7he hXPaQ rLJhtV FRQFeptV LQ the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'�� 

%� 7he FRPPRQ OeJaO prLQFLpOeV LQ ERth the 0eQtaO CapaFLt\ $Ft �(QJOaQG aQG :aOeV� aQG 
the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 

C� 7he QRtLRQ RI aXtRQRP\ aV XQGerVtRRG LQ ethLFV aQG LQ the OaZ� 

'� 1eZ =eaOaQG¶V FXOtXraO GLPeQVLRQ aQG tLNaQJa 0ƗRrL� 

(� 6XppRrteG GeFLVLRQ�PaNLQJ LQ praFtLFe aQG LQ (QJOLVh FaVe OaZ� 

Introduction  

��1 7hLV Fhapter FRQVLGerV the LPpaFt RI hXPaQ rLJhtV LQVtrXPeQtV aQG the paraGLJP VhLIt 
prRPRteG LQ the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV 
�C53'����� IrRP substituted GeFLVLRQ�PaNLQJ tR supported GeFLVLRQ�PaNLQJ����  ,t FRQVLGerV 
the rROe RI the OaZ aQG arJXeV that VXEVtLtXteG aQG VXppRrteG GeFLVLRQ�PaNLQJ reJLPeV are 
QRt PXtXaOO\ e[FOXVLYe� there LV a pOaFe IRr ERth RI theP LQ OaZ aQG the\ FaQ FRe[LVt� 

��� 6XppRrteG GeFLVLRQ�PaNLQJ reIerV tR a prRFeVV RI prRYLGLQJ VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV ZheQeYer pRVVLEOe����  
2rLJLQaOO\ GeYeORpeG LQ CaQaGa aV aQ aOterQatLYe FRQFeptXaO IraPeZRrN IRr GeFLVLRQ�PaNLQJ� 
the LGea RI VXppRrteG GeFLVLRQ�PaNLQJ FhaOOeQJeG the EeOLeI that perVRQaO aXtRQRP\ FRXOG 
RQO\ Ee e[preVVeG LQGepeQGeQtO\����  ,t ZaV VeeQ aV a Za\ tR RYerFRPe EarrLerV IRr peRpOe 
ZLth LQteOOeFtXaO GLVaELOLtLeV�   7he FRQFept QRZ haV Iar Jreater reaFh� appO\LQJ tR peRpOe ZLth 
a ZLGe raQJe RI LPpaLrPeQtV that aIIeFt GeFLVLRQ�PaNLQJ�  :hLOe the FRQFept haV JaLQeG 
LQterQatLRQaO traFtLRQ� Lt pRVeV VLJQLILFaQt FhaOOeQJeV IRr the GeYeORpPeQt RI OaZ aQG pROLF\�  
7hLV LV GXe LQ part tR PXOtLpOe aQG VRPetLPeV FRQIXVeG XQGerVtaQGLQJV RI Zhat OeJaO FapaFLt\ 
aQG VXppRrteG GeFLVLRQ�PaNLQJ aFtXaOO\ eQtaLO aQG hRZ tR traQVOate thRVe FRQFeptV LQtR 
ZRrNaEOe OaZV� 7hereIRre� Lt LV eVVeQtLaO tR haYe a FOear XQGerVtaQGLQJ RI theVe hXPaQ rLJhtV 

                                                
���    CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �RpeQeG IRr VLJQatXre �� 0arFh ����� eQtereG LQtR 

IRrFe � 0a\ ������ �C53'�� 
���    $V GLVFXVVeG EeORZ� QeLther ³VXEVtLtXteG GeFLVLRQ�PaNLQJ´ QRr ³VXppRrteG GeFLVLRQ�PaNLQJ´ are GeILQeG 

LQ the C53'�   $ ³VXEVtLtXte GeFLVLRQ�PaNer´ JeQeraOO\ reIerV tR a perVRQ Rr ERG\ ZhR FaQ PaNe 
GeFLVLRQV IRr VRPeRQe eOVe ZhR OaFNV FapaFLt\ LQ OaZ� VXFh aV aQ attRrQe\ Rr ZeOIare JXarGLaQ XQGer 
aGXOt JXarGLaQVhLp OaZ� a heaOthFare prRYLGer XQGer 5LJht ���� RI the +'C CRGe� Rr the CRXrt LtVeOI XQGer 
VtatXte Rr E\ Za\ RI the LQhereQt MXrLVGLFtLRQ� 

���    /aZ CRPPLVVLRQ� 7 6peQFer�/aQe ³0eQtaO CapaFLt\ aQG 'eprLYatLRQ RI /LEert\´ FRQVXOtatLRQ GRFXPeQt 
http���ZZZ�OaZFRP�JRY�XN�prRMeFt�PeQtaO�FapaFLt\�aQG�GeprLYatLRQ�RI�OLEert\ at 1��� 

���     0 %rRZQLQJ� C %LJE\ aQG - 'RXJOaV ³6XppRrteG 'eFLVLRQ�PaNLQJ� 8QGerVtaQGLQJ +RZ LtV CRQFeptXaO 
/LQN tR /eJaO CapaFLt\ LV ,QIOXeQFLQJ the 'eYeORpPeQt RI 3raFtLFe´ ���1�� 1 5eV 3raFt ,Qt 'eYeO 'LVaE 
���  6LQFe the 199�V VXppRrteG GeFLVLRQ�PaNLQJ haV EeeQ LQFRrpRrateG LQ OeJLVOatLRQ LQ VeYeraO 
CaQaGLaQ 3rRYLQFeV�  %aFh aQG .er]Qer� aERYe Q ��� A New Paradigm For Protecting Autonomy And 
The Right To Legal Capacity LV a FRPPLVVLRQeG repRrt that haV EeeQ LQIOXeQtLaO LQ LQterpretLQJ 
apprRaFheV tR OeJaO FapaFLt\� 

�� 
 

FRQFeptV ZheQ XQGertaNLQJ a reYLeZ RI the OaZ aQG tR pOaFe theP LQ a VRFLaO aQG FXOtXraO 
FRQte[t� 

��� CRQtePpRrar\ thLQNLQJ LQ ethLFV reIOeFtV a VhLIt LQ IRFXV IrRP LQGLYLGXaO QRtLRQV RI aXtRQRP\ 
tR aFFRXQtV RI aXtRQRP\ that aIILrP the LPpRrtaQFe RI reOatLRQVhLpV LQ e[erFLVLQJ OeJaO 
FapaFLt\�   7he pRVLtLYe REOLJatLRQ tR reFRJQLVe VXppRrt reOatLRQVhLpV LQ the C53' aOVR haV 
V\QerJLeV ZLth tLNaQJa 0ƗRrL� Zhere the YaOXeV RI LQGLYLGXaO aXtRQRP\ aQG FROOeFtLYe GeFLVLRQ�
PaNLQJ prRFeVVeV FaQ ZRrN aORQJVLGe eaFh Rther�  7hLV Fhapter PaNeV FRQQeFtLRQV EetZeeQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV XQGerVtRRG LQ hXPaQ rLJhtV OaZ� OeJaO prLQFLpOeV� ethLFV aQG 
$RtearRa�1eZ =eaOaQG¶V RZQ FXOtXraO GLPeQVLRQ�  

 

2A:  HUMAN RIGHTS 
International human rights instruments 

��� 7he LPpetXV IRr FhaQJe LQ PeQtaO FapaFLt\ OaZ LQterQatLRQaOO\ LV GerLYeG IrRP the JrRZLQJ rROe 
pOa\eG E\ hXPaQ rLJhtV LQVtrXPeQtV�  7heVe LQVtrXPeQtV aIILrP that aQ aEVeQFe RI FapaFLt\ 
GReV QRt PeaQ aQ aEVeQFe RI rLJhtV�  7he IRFXV LV RQ the LQGLYLGXaO¶V FXrreQt pRVLtLRQ rather 
thaQ paVt preIereQFeV����   $ FeQtraO thePe LV the XQLYerVaOLt\ RI hXPaQ rLJhtV aQG RI eTXaO 
reFRJQLtLRQ EeIRre the OaZ�   

��� 1eZ =eaOaQG LV a part\ tR the PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV reOeYaQt tR ERth 
PeQtaO FapaFLt\ aQG PeQtaO heaOth OaZ�  7heVe are� the ,QterQatLRQaO CRYeQaQt RQ CLYLO aQG 
3ROLtLFaO 5LJhtV 19�� �,CC35�� the ,QterQatLRQaO CRYeQaQt RQ (FRQRPLF� 6RFLaO aQG CXOtXraO 
5LJhtV 19�� �,C(6C5�� aQG the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 
'LVaELOLtLeV ���� �C53'��  $V a Patter RI LQterQatLRQaO OaZ� 1eZ =eaOaQG LV reTXLreG tR eQVXre 
that the VtaQGarGV Vet RXt LQ theVe LQVtrXPeQtV are LPpOePeQteG� aOthRXJh aV a JeQeraO 
prLQFLpOe a treat\ ZLOO QRt haYe the IRrFe RI OaZ XQOeVV e[pOLFLtO\ LQFRrpRrateG LQtR GRPeVtLF OaZ� 
��� 

��� ,Q GRPeVtLF OaZ� the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$� aQG the +XPaQ 5LJhtV 
$Ft 199� reFRJQLVe theVe LQterQatLRQaO REOLJatLRQV�  7he 1=%25$ e[preVVO\ aIILrPV 1eZ 
=eaOaQG¶V FRPPLtPeQt tR the ,CC35 aQG reTXLreV aOO VtatXteV tR Ee FRQVtrXeG FRQVLVteQtO\ 
ZLth theVe rLJhtV LI pRVVLEOe���9 

��� ,Q (QJOaQG� the +XPaQ 5LJhtV $Ft 199� haV aGRpteG the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 
5LJhtV 19�� �(C+5� LQtR GRPeVtLF OaZ����  $V a reVXOt� thRVe rLJhtV XQGer the (C+5� ZhLFh 
haYe ORQJ EeeQ FORVeO\ VFrXtLQLVeG E\ the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV LQ 6traVERXrJ 
�(Ct+5�� are QRZ aOVR eQIRrFeG E\ GRPeVtLF FRXrtV LQ the 8QLteG .LQJGRP�  1eZ =eaOaQG LV 
QRt a part\ tR the (C+5 EXt� OLNe the 8QLteG .LQJGRP� LV a part\ tR ERth the ,CC35 aQG the 
C53'�  6XEVtaQtLaOO\ the VaPe rLJhtV are prRteFteG E\ aOO three RI theVe hXPaQ rLJhtV 

                                                
���    'RQQeOO\� aERYe Q �� at ���� 
���    . *OeGhLOO� ³$ 5LJhtV $XGLt RI the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���±���� 

6ee aOVR 6 %eOO� - 0F*reJRr ³+XPaQ 5LJhtV /aZ aQG 2OGer 3eRpOe´ LQ . 'LeVIeOG� , 0F,QtRVh �eGV� Elder 
Law in New Zealand �7hRPVRQ 5eXterV� :eOOLQJtRQ� ��1�� at 1���  1eZ =eaOaQG LV VaLG tR haYe a GXaOLVt 
apprRaFh� ZhLFh GLVtLQJXLVheV EetZeeQ LQterQatLRQaO aQG QatLRQaO OaZ� 7here LV a treQG tRZarGV PRQLVP 
LQterQatLRQaOO\� ZhereE\ GRPeVtLF FRXrtV FaQ eQIRrFe ERth LQterQatLRQaO aQG GRPeVtLF OaZ� 

��9  1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199�� V �� 6ee aOVR 0$ :aterV ³CreepLQJ 0RQLVP� 7he -XGLFLaO 7reQG 
7RZarG ,QterpretLYe ,QFRrpRratLRQ RI +XPaQ 5LJhtV 7reatLeV´ ������ CROXPELa /aZ 5eY� :aVhLQJtRQ 	 
/ee /eJaO 6tXGLeV 3aper 1R� �����1��  

���   7he CRQYeQtLRQ RQ the ,QterQatLRQaO 3rRteFtLRQ RI $GXOtV VLJQeG at 7he +aJXe RQ 1� -aQXar\ ���� LV 
aOVR e[preVVO\ JLYeQ eIIeFt LQ (QJOaQG aQG :aOeV LQ the 0C$� V �� aQG 6FheGXOe �� 
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�C53'����� IrRP substituted GeFLVLRQ�PaNLQJ tR supported GeFLVLRQ�PaNLQJ����  ,t FRQVLGerV 
the rROe RI the OaZ aQG arJXeV that VXEVtLtXteG aQG VXppRrteG GeFLVLRQ�PaNLQJ reJLPeV are 
QRt PXtXaOO\ e[FOXVLYe� there LV a pOaFe IRr ERth RI theP LQ OaZ aQG the\ FaQ FRe[LVt� 

��� 6XppRrteG GeFLVLRQ�PaNLQJ reIerV tR a prRFeVV RI prRYLGLQJ VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV ZheQeYer pRVVLEOe����  
2rLJLQaOO\ GeYeORpeG LQ CaQaGa aV aQ aOterQatLYe FRQFeptXaO IraPeZRrN IRr GeFLVLRQ�PaNLQJ� 
the LGea RI VXppRrteG GeFLVLRQ�PaNLQJ FhaOOeQJeG the EeOLeI that perVRQaO aXtRQRP\ FRXOG 
RQO\ Ee e[preVVeG LQGepeQGeQtO\����  ,t ZaV VeeQ aV a Za\ tR RYerFRPe EarrLerV IRr peRpOe 
ZLth LQteOOeFtXaO GLVaELOLtLeV�   7he FRQFept QRZ haV Iar Jreater reaFh� appO\LQJ tR peRpOe ZLth 
a ZLGe raQJe RI LPpaLrPeQtV that aIIeFt GeFLVLRQ�PaNLQJ�  :hLOe the FRQFept haV JaLQeG 
LQterQatLRQaO traFtLRQ� Lt pRVeV VLJQLILFaQt FhaOOeQJeV IRr the GeYeORpPeQt RI OaZ aQG pROLF\�  
7hLV LV GXe LQ part tR PXOtLpOe aQG VRPetLPeV FRQIXVeG XQGerVtaQGLQJV RI Zhat OeJaO FapaFLt\ 
aQG VXppRrteG GeFLVLRQ�PaNLQJ aFtXaOO\ eQtaLO aQG hRZ tR traQVOate thRVe FRQFeptV LQtR 
ZRrNaEOe OaZV� 7hereIRre� Lt LV eVVeQtLaO tR haYe a FOear XQGerVtaQGLQJ RI theVe hXPaQ rLJhtV 

                                                
���    CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �RpeQeG IRr VLJQatXre �� 0arFh ����� eQtereG LQtR 

IRrFe � 0a\ ������ �C53'�� 
���    $V GLVFXVVeG EeORZ� QeLther ³VXEVtLtXteG GeFLVLRQ�PaNLQJ´ QRr ³VXppRrteG GeFLVLRQ�PaNLQJ´ are GeILQeG 

LQ the C53'�   $ ³VXEVtLtXte GeFLVLRQ�PaNer´ JeQeraOO\ reIerV tR a perVRQ Rr ERG\ ZhR FaQ PaNe 
GeFLVLRQV IRr VRPeRQe eOVe ZhR OaFNV FapaFLt\ LQ OaZ� VXFh aV aQ attRrQe\ Rr ZeOIare JXarGLaQ XQGer 
aGXOt JXarGLaQVhLp OaZ� a heaOthFare prRYLGer XQGer 5LJht ���� RI the +'C CRGe� Rr the CRXrt LtVeOI XQGer 
VtatXte Rr E\ Za\ RI the LQhereQt MXrLVGLFtLRQ� 

���    /aZ CRPPLVVLRQ� 7 6peQFer�/aQe ³0eQtaO CapaFLt\ aQG 'eprLYatLRQ RI /LEert\´ FRQVXOtatLRQ GRFXPeQt 
http���ZZZ�OaZFRP�JRY�XN�prRMeFt�PeQtaO�FapaFLt\�aQG�GeprLYatLRQ�RI�OLEert\ at 1��� 

���     0 %rRZQLQJ� C %LJE\ aQG - 'RXJOaV ³6XppRrteG 'eFLVLRQ�PaNLQJ� 8QGerVtaQGLQJ +RZ LtV CRQFeptXaO 
/LQN tR /eJaO CapaFLt\ LV ,QIOXeQFLQJ the 'eYeORpPeQt RI 3raFtLFe´ ���1�� 1 5eV 3raFt ,Qt 'eYeO 'LVaE 
���  6LQFe the 199�V VXppRrteG GeFLVLRQ�PaNLQJ haV EeeQ LQFRrpRrateG LQ OeJLVOatLRQ LQ VeYeraO 
CaQaGLaQ 3rRYLQFeV�  %aFh aQG .er]Qer� aERYe Q ��� A New Paradigm For Protecting Autonomy And 
The Right To Legal Capacity LV a FRPPLVVLRQeG repRrt that haV EeeQ LQIOXeQtLaO LQ LQterpretLQJ 
apprRaFheV tR OeJaO FapaFLt\� 

�� 
 

FRQFeptV ZheQ XQGertaNLQJ a reYLeZ RI the OaZ aQG tR pOaFe theP LQ a VRFLaO aQG FXOtXraO 
FRQte[t� 

��� CRQtePpRrar\ thLQNLQJ LQ ethLFV reIOeFtV a VhLIt LQ IRFXV IrRP LQGLYLGXaO QRtLRQV RI aXtRQRP\ 
tR aFFRXQtV RI aXtRQRP\ that aIILrP the LPpRrtaQFe RI reOatLRQVhLpV LQ e[erFLVLQJ OeJaO 
FapaFLt\�   7he pRVLtLYe REOLJatLRQ tR reFRJQLVe VXppRrt reOatLRQVhLpV LQ the C53' aOVR haV 
V\QerJLeV ZLth tLNaQJa 0ƗRrL� Zhere the YaOXeV RI LQGLYLGXaO aXtRQRP\ aQG FROOeFtLYe GeFLVLRQ�
PaNLQJ prRFeVVeV FaQ ZRrN aORQJVLGe eaFh Rther�  7hLV Fhapter PaNeV FRQQeFtLRQV EetZeeQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV XQGerVtRRG LQ hXPaQ rLJhtV OaZ� OeJaO prLQFLpOeV� ethLFV aQG 
$RtearRa�1eZ =eaOaQG¶V RZQ FXOtXraO GLPeQVLRQ�  

 

2A:  HUMAN RIGHTS 
International human rights instruments 

��� 7he LPpetXV IRr FhaQJe LQ PeQtaO FapaFLt\ OaZ LQterQatLRQaOO\ LV GerLYeG IrRP the JrRZLQJ rROe 
pOa\eG E\ hXPaQ rLJhtV LQVtrXPeQtV�  7heVe LQVtrXPeQtV aIILrP that aQ aEVeQFe RI FapaFLt\ 
GReV QRt PeaQ aQ aEVeQFe RI rLJhtV�  7he IRFXV LV RQ the LQGLYLGXaO¶V FXrreQt pRVLtLRQ rather 
thaQ paVt preIereQFeV����   $ FeQtraO thePe LV the XQLYerVaOLt\ RI hXPaQ rLJhtV aQG RI eTXaO 
reFRJQLtLRQ EeIRre the OaZ�   

��� 1eZ =eaOaQG LV a part\ tR the PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV reOeYaQt tR ERth 
PeQtaO FapaFLt\ aQG PeQtaO heaOth OaZ�  7heVe are� the ,QterQatLRQaO CRYeQaQt RQ CLYLO aQG 
3ROLtLFaO 5LJhtV 19�� �,CC35�� the ,QterQatLRQaO CRYeQaQt RQ (FRQRPLF� 6RFLaO aQG CXOtXraO 
5LJhtV 19�� �,C(6C5�� aQG the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 
'LVaELOLtLeV ���� �C53'��  $V a Patter RI LQterQatLRQaO OaZ� 1eZ =eaOaQG LV reTXLreG tR eQVXre 
that the VtaQGarGV Vet RXt LQ theVe LQVtrXPeQtV are LPpOePeQteG� aOthRXJh aV a JeQeraO 
prLQFLpOe a treat\ ZLOO QRt haYe the IRrFe RI OaZ XQOeVV e[pOLFLtO\ LQFRrpRrateG LQtR GRPeVtLF OaZ� 
��� 

��� ,Q GRPeVtLF OaZ� the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$� aQG the +XPaQ 5LJhtV 
$Ft 199� reFRJQLVe theVe LQterQatLRQaO REOLJatLRQV�  7he 1=%25$ e[preVVO\ aIILrPV 1eZ 
=eaOaQG¶V FRPPLtPeQt tR the ,CC35 aQG reTXLreV aOO VtatXteV tR Ee FRQVtrXeG FRQVLVteQtO\ 
ZLth theVe rLJhtV LI pRVVLEOe���9 

��� ,Q (QJOaQG� the +XPaQ 5LJhtV $Ft 199� haV aGRpteG the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 
5LJhtV 19�� �(C+5� LQtR GRPeVtLF OaZ����  $V a reVXOt� thRVe rLJhtV XQGer the (C+5� ZhLFh 
haYe ORQJ EeeQ FORVeO\ VFrXtLQLVeG E\ the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV LQ 6traVERXrJ 
�(Ct+5�� are QRZ aOVR eQIRrFeG E\ GRPeVtLF FRXrtV LQ the 8QLteG .LQJGRP�  1eZ =eaOaQG LV 
QRt a part\ tR the (C+5 EXt� OLNe the 8QLteG .LQJGRP� LV a part\ tR ERth the ,CC35 aQG the 
C53'�  6XEVtaQtLaOO\ the VaPe rLJhtV are prRteFteG E\ aOO three RI theVe hXPaQ rLJhtV 

                                                
���    'RQQeOO\� aERYe Q �� at ���� 
���    . *OeGhLOO� ³$ 5LJhtV $XGLt RI the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���±���� 

6ee aOVR 6 %eOO� - 0F*reJRr ³+XPaQ 5LJhtV /aZ aQG 2OGer 3eRpOe´ LQ . 'LeVIeOG� , 0F,QtRVh �eGV� Elder 
Law in New Zealand �7hRPVRQ 5eXterV� :eOOLQJtRQ� ��1�� at 1���  1eZ =eaOaQG LV VaLG tR haYe a GXaOLVt 
apprRaFh� ZhLFh GLVtLQJXLVheV EetZeeQ LQterQatLRQaO aQG QatLRQaO OaZ� 7here LV a treQG tRZarGV PRQLVP 
LQterQatLRQaOO\� ZhereE\ GRPeVtLF FRXrtV FaQ eQIRrFe ERth LQterQatLRQaO aQG GRPeVtLF OaZ� 

��9  1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199�� V �� 6ee aOVR 0$ :aterV ³CreepLQJ 0RQLVP� 7he -XGLFLaO 7reQG 
7RZarG ,QterpretLYe ,QFRrpRratLRQ RI +XPaQ 5LJhtV 7reatLeV´ ������ CROXPELa /aZ 5eY� :aVhLQJtRQ 	 
/ee /eJaO 6tXGLeV 3aper 1R� �����1��  

���   7he CRQYeQtLRQ RQ the ,QterQatLRQaO 3rRteFtLRQ RI $GXOtV VLJQeG at 7he +aJXe RQ 1� -aQXar\ ���� LV 
aOVR e[preVVO\ JLYeQ eIIeFt LQ (QJOaQG aQG :aOeV LQ the 0C$� V �� aQG 6FheGXOe �� 
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FRQYeQtLRQV�  6traVERXrJ MXrLVprXGeQFe IrRP the (Ct+5 LV thereIRre GLreFtO\ reOeYaQt aQG OLNeO\ 
tR Ee LQIOXeQtLaO LQ 1eZ =eaOaQG FRXrtV� eVpeFLaOO\ ZheQ LtV LQterpretatLRQV are aXthRrLtatLYe LQ 
the (QJOLVh OeJaO V\VteP� XpRQ ZhLFh the 1eZ =eaOaQG OeJaO V\VteP haV traGLtLRQaOO\ GraZQ���1  

��� 7he 6XprePe CRXrt RI the 8QLteG .LQJGRP reIerreG tR the C53' IRr the ILrVt tLPe RQ 19 0arFh 
��1� LQ LtV MXGJPeQt LQ P v Cheshire West and Chester Council.  /aG\ +aOe VaLG� ��� 

7he ZhROe pRLQt aERXt hXPaQ rLJhtV LV theLr XQLYerVaO FharaFter� 7he rLJhtV Vet RXt LQ the 
(XrRpeaQ CRQYeQtLRQ are tR Ee JXaraQteeG tR µeYer\RQe¶ �$rtLFOe 1�� 7he\ are prePLVeG 
RQ the LQhereQt GLJQLt\ RI aOO hXPaQ EeLQJV ZhateYer theLr IraLOt\ Rr IOaZV� 7he VaPe 
phLORVRph\ XQGerpLQV the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 
'LVaELOLtLeV �C53'�� ratLILeG E\ the 8QLteG .LQJGRP LQ ���9�  $OthRXJh QRt GLreFtO\ 
LQFRrpRrateG LQtR RXr GRPeVtLF OaZ� the C53' LV reFRJQLVeG E\ the 6traVERXrJ FRXrt aV 
part RI the LQterQatLRQaO OaZ FRQte[t ZLthLQ ZhLFh the JXaraQteeV RI the (XrRpeaQ 
CRQYeQtLRQ are tR Ee LQterpreteG�  

 

The United Nations Convention on the Rights of Persons with Disabilities (CRPD) 

��9 7he C53' ZaV the ILrVt ELQGLQJ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQt tR e[preVVO\ aGGreVV 
GLVaELOLt\�  ,t haV EeeQ heraOGeG aV VLJQaOOLQJ a ³paraGLJP VhLIt´ LQ thLQNLQJ aERXt GLVaELOLt\ 
rLJhtV� 

��1� 1eZ =eaOaQG VLJQeG the C53' LQ 0arFh ����� ratLILeG Lt LQ ����� aQG haV pOa\eG a VLJQLILFaQt 
rROe LQ LtV eYROXtLRQ� partLFXOarO\ LQYROYLQJ repreVeQtatLYeV RI GLVaEOeG peRpOe¶V RrJaQLVatLRQV 
�'32V�����  3rLRr tR ratLILFatLRQ RI the C53'� the 1eZ =eaOaQG 3XEOLF +eaOth aQG 'LVaELOLt\ $Ft 
���� IRreVhaGRZeG the 1eZ =eaOaQG 'LVaELOLt\ 6trateJ\ aQG the GeYeORpPeQt RI the 'LVaELOLt\ 
$FtLRQ 3OaQ ��1�±��1�� OeG E\ the 2IILFe IRr 'LVaELOLt\ ,VVXeV ZLthLQ the 0LQLVtr\ RI 6RFLaO 
'eYeORpPeQt����  

��11 $Q 2ptLRQaO 3rRtRFRO RperateV aORQJVLGe the C53' aQG ZRXOG aOORZ LQGLYLGXaOV ZhR FRQVLGer 
that the\ haYe EeeQ YLFtLPV RI a YLROatLRQ E\ a 6tate 3art\ RI the prRYLVLRQV RI the C53' tR 
GLreFtO\ petLtLRQ the 8QLteG 1atLRQV CRPPLttee RQ the C53'����  'eVpLte a OarJe QXPEer RI 
PePEer VtateV haYLQJ ratLILeG the 2ptLRQaO 3rRtRFRO� 1eZ =eaOaQG¶V PRYe tR ratLI\ Lt LV VtLOO ³LQ 
prRJreVV´����  

��1� 7he C53' GReV QRt Freate QeZ rLJhtV EXt FRQVROLGateV e[LVtLQJ LQterQatLRQaO REOLJatLRQV aQG 
FOarLILeV theLr appOLFatLRQ tR perVRQV ZLth GLVaELOLtLeV�  7he prLQFLpOeV XQGerpLQQLQJ the C53' 
LQFOXGe reVpeFt IRr LQhereQt GLJQLt\ aQG LQGLYLGXaO aXtRQRP\ ± LQFOXGLQJ the IreeGRP tR PaNe 
FhRLFeV ± RI perVRQV ZLth GLVaELOLtLeV �art ���  ,PpRrtaQt rLJhtV LQFOXGe the rLJht tR OLEert\ aQG 
VeFXrLt\ RI the perVRQ �art 1��� the rLJht tR IreeGRP IrRP e[pORLtatLRQ� YLROeQFe aQG aEXVe �art 

                                                
��1     *OeGhLOO� aERYe Q ��� at ���� 
���   $ERYe Q � at >��@� 
���    - 0F*reJRr� 6 %eOO aQG 0 :LOVRQ Fault Lines: Human Rights in New Zealand �/aZ )RXQGatLRQ� 

:eOOLQJtRQ� ��1��� Chapter � GeVFrLEeV the EaFNJrRXQG tR 1eZ =eaOaQG¶V LQYROYePeQt ZLth the 
GeYeORpPeQt RI the C53' aQG 1eZ =eaOaQG¶V reVpRQVeV LQFOXGLQJ the LQGepeQGeQt PRQLtRrLQJ 
PeFhaQLVP Vet Xp XQGer art ���   

���   0LQLVter IRr 'LVaELOLt\ ,VVXeV The New Zealand Disability Strategy: Making a World of Difference 
Whakanui–Oranga �0LQLVtr\ RI +eaOth� :eOOLQJtRQ� ���1�� 

���    $rtLFOe �� RI the C53' LV the Ne\ eQIRrFePeQt PeFhaQLVP aQG 6tate 3artLeV that haYe ratLILeG the C53' 
PXVt repRrt tR the CRPPLttee�   

���    2IILFe IRr 'LVaELOLt\ ,VVXeV� 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt Government Response to the United Nations 
Committee on the Rights of Persons with Disabilities’ Concluding Observations on New Zealand �-XQe 
��1�� http���ZZZ�RGL�JRYt�Q]� paraJraph 1�  $V at 1RYePEer ��1�� 1�� FRXQtrLeV haYe ratLILeG the C53' 
aQG �� FRXQtrLeV haYe ratLILeG the 2ptLRQaO 3rRtRFRO�  8QLteG 1atLRQV (QaEOe ³CRQYeQtLRQ aQG 2ptLRQaO 
3rRtRFRO 6LJQatRrLeV aQG 5atLILFatLRQ´  
ZZZ�XQ�RrJ�GLVaELOLtLeV�FRXQtrLeV�aVp"LG 1��� 

�� 
 

1��� the rLJht tR reVpeFt IRr ph\VLFaO aQG PeQtaO LQteJrLt\ �art 1��� aQG the rLJht tR OLYe 
LQGepeQGeQtO\ aQG Ee LQFOXGeG LQ the FRPPXQLt\ �art 19�� 

Article 12 of the CRPD 

��1� ,Q aGGLtLRQ tR the JeQeraO prLQFLpOeV aQG REOLJatLRQV FRQtaLQeG LQ the C53'� art 1� aQG the 
rLJht tR eTXaO reFRJQLtLRQ EeIRre the OaZ are RI FeQtraO LPpRrtaQFe LQ XQGerVtaQGLQJ hRZ the 
C53' appOLeV tR PeQtaO FapaFLt\ OaZ aQG praFtLFe�  7he ePphaVLV LV RQ eTXaO legal FapaFLt\�  
/eJaO FapaFLt\ FRPprLVeV ERth legal standing ± EeLQJ reFRJQLVeG aV a perVRQ EeIRre the OaZ� 
aQG legal agency ± the aELOLt\ tR aFt ZLthLQ the IraPeZRrN RI the OeJaO V\VteP����   7here LV aQ 
REOLJatLRQ RQ VtateV tR prRYLGe VXppRrt tR aFhLeYe eTXaO FapaFLt\� IRr perVRQV ZLth GLVaELOLtLeV 
ZhR ErRaGO\ LQFOXGe thRVe ZhR haYe ³ORQJ�terP ph\VLFaO� PeQtaO� LQteOOeFtXaO Rr VeQVRr\ 
LPpaLrPeQtV´����  ,Q VXPPar\� art 1� reFRJQLVeV the IROORZLQJ rLJhtV aQG REOLJatLRQV RQ Vtate 
partLeV� 

x the rLJht tR eQMR\ legal capacity on an equal basis ZLth RtherV���9 

x the REOLJatLRQ RI JRYerQPeQtV tR LPpOePeQt measures that provide access to support 
E\ thRVe ZhR QeeG Lt tR e[erFLVe theLr OeJaO FapaFLt\���� aQG 

x the REOLJatLRQ RI JRYerQPeQtV tR eQVXre safeguards are in place to prevent abuse LQ 
reOatLRQ tR PeaVXreV IRr the e[erFLVe RI OeJaO FapaFLt\���1

The support paradigm 

��1� ,Q ��1�� the 8QLteG 1atLRQV CRPPLttee RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �the 81 
CRPPLttee� reOeaVeG a *eQeraO CRPPeQt �the *eQeraO CRPPeQt� tR aLG LQterpretatLRQ RI  art 
1��  7he 81 CRPPLttee perFeLYeG� ��� 

« a IaLOXre E\ Vtate partLeV tR XQGerVtaQG the hXPaQ rLJhtV�EaVeG PRGeO RI GLVaELOLt\ 
LPpOLeV a VhLIt IrRP the VXEVtLtXte GeFLVLRQ�PaNLQJ paraGLJP tR RQe that LV EaVeG RQ 
VXppRrteG GeFLVLRQ�PaNLQJ�  

��1� 7hLV paraGLJP VhLIt repreVeQtV a FhaQJe LQ attLtXGeV tR GLVaELOLt\ that haYe PRYeG aZa\ IrRP 
the PeGLFaO PRGeO RI GLVaELOLt\� ZhLFh FRQFeQtrateV RQ the LQGLYLGXaO¶V OLPLtatLRQV� tR a VRFLaO 
PRGeO� ZhLFh LGeQtLILeV EarrLerV FreateG LQ VRFLet\���� 8QGer the 81 CRPPLttee¶V LQterpretatLRQ 
RI the C53'� perFeLYeG Rr aFtXaO GeILFLtV LQ PeQtaO FapaFLt\ PXVt QRt Ee XVeG aV a MXVtLILFatLRQ 
IRr GeQ\LQJ OeJaO FapaFLt\���� 

��1� 7he VFRpe RI the REOLJatLRQV LPpRVeG E\ art 1�� aV LQterpreteG LQ the *eQeraO CRPPeQt� are 
FRQtrRYerVLaO� partLFXOarO\ Zhether the FRQFept RI LQFapaFLt\ FaQ VtLOO Ee XVeG aV a reOeYaQt 

                                                
���    %aFh aQG .er]Qer� aERYe Q ��� 6ee aOVR % 0F6herr\ ³/eJaO LVVXeV� OeJaO FapaFLt\ XQGer the FRQYeQtLRQ 

RQ the rLJhtV RI perVRQV ZLth GLVaELOLtLeV´ ���1�� �� - /aZ 0eG ��� 
���    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1� 
��9    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1��1� aQG ���� 
���    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 
��1    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 
���    8QLteG 1atLRQV CRPPLttee RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV General Comment Number 1 Article 

12: Equal recognition before the law� C53'�C�*C�1 ���1�� at >�@� 7he CRQYeQtLRQ LtVeOI GReV QRt aFtXaOO\ 
PeQtLRQ ³VXppRrteG GeFLVLRQ�PaNLQJ´ Rr ³VXEVtLtXte GeFLVLRQ�PaNLQJ´ Rr GeILQe theVe terPV� 

���    %aFh aQG .er]Qer� aERYe Q �� at 1�� 
���    *eQeraO CRPPeQt 1R 1� aERYe Q ��� at >1�@� $V GLVFXVVeG aERYe� a GLVtLQFtLRQ LV PaGe EetZeeQ OeJaO 

FapaFLt\ ± a OeJaO VtatXV Rr VtaQGLQJ� aQG PeQtaO FapaFLt\ � the aELOLt\ RI LQGLYLGXaOV tR PaNe GeFLVLRQV 
IRr thePVeOYeV� eLther RQ theLr RZQ Rr ZLth VXppRrt� 
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FRQYeQtLRQV�  6traVERXrJ MXrLVprXGeQFe IrRP the (Ct+5 LV thereIRre GLreFtO\ reOeYaQt aQG OLNeO\ 
tR Ee LQIOXeQtLaO LQ 1eZ =eaOaQG FRXrtV� eVpeFLaOO\ ZheQ LtV LQterpretatLRQV are aXthRrLtatLYe LQ 
the (QJOLVh OeJaO V\VteP� XpRQ ZhLFh the 1eZ =eaOaQG OeJaO V\VteP haV traGLtLRQaOO\ GraZQ���1  

��� 7he 6XprePe CRXrt RI the 8QLteG .LQJGRP reIerreG tR the C53' IRr the ILrVt tLPe RQ 19 0arFh 
��1� LQ LtV MXGJPeQt LQ P v Cheshire West and Chester Council.  /aG\ +aOe VaLG� ��� 

7he ZhROe pRLQt aERXt hXPaQ rLJhtV LV theLr XQLYerVaO FharaFter� 7he rLJhtV Vet RXt LQ the 
(XrRpeaQ CRQYeQtLRQ are tR Ee JXaraQteeG tR µeYer\RQe¶ �$rtLFOe 1�� 7he\ are prePLVeG 
RQ the LQhereQt GLJQLt\ RI aOO hXPaQ EeLQJV ZhateYer theLr IraLOt\ Rr IOaZV� 7he VaPe 
phLORVRph\ XQGerpLQV the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 
'LVaELOLtLeV �C53'�� ratLILeG E\ the 8QLteG .LQJGRP LQ ���9�  $OthRXJh QRt GLreFtO\ 
LQFRrpRrateG LQtR RXr GRPeVtLF OaZ� the C53' LV reFRJQLVeG E\ the 6traVERXrJ FRXrt aV 
part RI the LQterQatLRQaO OaZ FRQte[t ZLthLQ ZhLFh the JXaraQteeV RI the (XrRpeaQ 
CRQYeQtLRQ are tR Ee LQterpreteG�  

 

The United Nations Convention on the Rights of Persons with Disabilities (CRPD) 

��9 7he C53' ZaV the ILrVt ELQGLQJ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQt tR e[preVVO\ aGGreVV 
GLVaELOLt\�  ,t haV EeeQ heraOGeG aV VLJQaOOLQJ a ³paraGLJP VhLIt´ LQ thLQNLQJ aERXt GLVaELOLt\ 
rLJhtV� 

��1� 1eZ =eaOaQG VLJQeG the C53' LQ 0arFh ����� ratLILeG Lt LQ ����� aQG haV pOa\eG a VLJQLILFaQt 
rROe LQ LtV eYROXtLRQ� partLFXOarO\ LQYROYLQJ repreVeQtatLYeV RI GLVaEOeG peRpOe¶V RrJaQLVatLRQV 
�'32V�����  3rLRr tR ratLILFatLRQ RI the C53'� the 1eZ =eaOaQG 3XEOLF +eaOth aQG 'LVaELOLt\ $Ft 
���� IRreVhaGRZeG the 1eZ =eaOaQG 'LVaELOLt\ 6trateJ\ aQG the GeYeORpPeQt RI the 'LVaELOLt\ 
$FtLRQ 3OaQ ��1�±��1�� OeG E\ the 2IILFe IRr 'LVaELOLt\ ,VVXeV ZLthLQ the 0LQLVtr\ RI 6RFLaO 
'eYeORpPeQt����  

��11 $Q 2ptLRQaO 3rRtRFRO RperateV aORQJVLGe the C53' aQG ZRXOG aOORZ LQGLYLGXaOV ZhR FRQVLGer 
that the\ haYe EeeQ YLFtLPV RI a YLROatLRQ E\ a 6tate 3art\ RI the prRYLVLRQV RI the C53' tR 
GLreFtO\ petLtLRQ the 8QLteG 1atLRQV CRPPLttee RQ the C53'����  'eVpLte a OarJe QXPEer RI 
PePEer VtateV haYLQJ ratLILeG the 2ptLRQaO 3rRtRFRO� 1eZ =eaOaQG¶V PRYe tR ratLI\ Lt LV VtLOO ³LQ 
prRJreVV´����  

��1� 7he C53' GReV QRt Freate QeZ rLJhtV EXt FRQVROLGateV e[LVtLQJ LQterQatLRQaO REOLJatLRQV aQG 
FOarLILeV theLr appOLFatLRQ tR perVRQV ZLth GLVaELOLtLeV�  7he prLQFLpOeV XQGerpLQQLQJ the C53' 
LQFOXGe reVpeFt IRr LQhereQt GLJQLt\ aQG LQGLYLGXaO aXtRQRP\ ± LQFOXGLQJ the IreeGRP tR PaNe 
FhRLFeV ± RI perVRQV ZLth GLVaELOLtLeV �art ���  ,PpRrtaQt rLJhtV LQFOXGe the rLJht tR OLEert\ aQG 
VeFXrLt\ RI the perVRQ �art 1��� the rLJht tR IreeGRP IrRP e[pORLtatLRQ� YLROeQFe aQG aEXVe �art 

                                                
��1     *OeGhLOO� aERYe Q ��� at ���� 
���   $ERYe Q � at >��@� 
���    - 0F*reJRr� 6 %eOO aQG 0 :LOVRQ Fault Lines: Human Rights in New Zealand �/aZ )RXQGatLRQ� 

:eOOLQJtRQ� ��1��� Chapter � GeVFrLEeV the EaFNJrRXQG tR 1eZ =eaOaQG¶V LQYROYePeQt ZLth the 
GeYeORpPeQt RI the C53' aQG 1eZ =eaOaQG¶V reVpRQVeV LQFOXGLQJ the LQGepeQGeQt PRQLtRrLQJ 
PeFhaQLVP Vet Xp XQGer art ���   

���   0LQLVter IRr 'LVaELOLt\ ,VVXeV The New Zealand Disability Strategy: Making a World of Difference 
Whakanui–Oranga �0LQLVtr\ RI +eaOth� :eOOLQJtRQ� ���1�� 

���    $rtLFOe �� RI the C53' LV the Ne\ eQIRrFePeQt PeFhaQLVP aQG 6tate 3artLeV that haYe ratLILeG the C53' 
PXVt repRrt tR the CRPPLttee�   

���    2IILFe IRr 'LVaELOLt\ ,VVXeV� 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt Government Response to the United Nations 
Committee on the Rights of Persons with Disabilities’ Concluding Observations on New Zealand �-XQe 
��1�� http���ZZZ�RGL�JRYt�Q]� paraJraph 1�  $V at 1RYePEer ��1�� 1�� FRXQtrLeV haYe ratLILeG the C53' 
aQG �� FRXQtrLeV haYe ratLILeG the 2ptLRQaO 3rRtRFRO�  8QLteG 1atLRQV (QaEOe ³CRQYeQtLRQ aQG 2ptLRQaO 
3rRtRFRO 6LJQatRrLeV aQG 5atLILFatLRQ´  
ZZZ�XQ�RrJ�GLVaELOLtLeV�FRXQtrLeV�aVp"LG 1��� 

�� 
 

1��� the rLJht tR reVpeFt IRr ph\VLFaO aQG PeQtaO LQteJrLt\ �art 1��� aQG the rLJht tR OLYe 
LQGepeQGeQtO\ aQG Ee LQFOXGeG LQ the FRPPXQLt\ �art 19�� 

Article 12 of the CRPD 

��1� ,Q aGGLtLRQ tR the JeQeraO prLQFLpOeV aQG REOLJatLRQV FRQtaLQeG LQ the C53'� art 1� aQG the 
rLJht tR eTXaO reFRJQLtLRQ EeIRre the OaZ are RI FeQtraO LPpRrtaQFe LQ XQGerVtaQGLQJ hRZ the 
C53' appOLeV tR PeQtaO FapaFLt\ OaZ aQG praFtLFe�  7he ePphaVLV LV RQ eTXaO legal FapaFLt\�  
/eJaO FapaFLt\ FRPprLVeV ERth legal standing ± EeLQJ reFRJQLVeG aV a perVRQ EeIRre the OaZ� 
aQG legal agency ± the aELOLt\ tR aFt ZLthLQ the IraPeZRrN RI the OeJaO V\VteP����   7here LV aQ 
REOLJatLRQ RQ VtateV tR prRYLGe VXppRrt tR aFhLeYe eTXaO FapaFLt\� IRr perVRQV ZLth GLVaELOLtLeV 
ZhR ErRaGO\ LQFOXGe thRVe ZhR haYe ³ORQJ�terP ph\VLFaO� PeQtaO� LQteOOeFtXaO Rr VeQVRr\ 
LPpaLrPeQtV´����  ,Q VXPPar\� art 1� reFRJQLVeV the IROORZLQJ rLJhtV aQG REOLJatLRQV RQ Vtate 
partLeV� 

x the rLJht tR eQMR\ legal capacity on an equal basis ZLth RtherV���9 

x the REOLJatLRQ RI JRYerQPeQtV tR LPpOePeQt measures that provide access to support 
E\ thRVe ZhR QeeG Lt tR e[erFLVe theLr OeJaO FapaFLt\���� aQG 

x the REOLJatLRQ RI JRYerQPeQtV tR eQVXre safeguards are in place to prevent abuse LQ 
reOatLRQ tR PeaVXreV IRr the e[erFLVe RI OeJaO FapaFLt\���1

The support paradigm 

��1� ,Q ��1�� the 8QLteG 1atLRQV CRPPLttee RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �the 81 
CRPPLttee� reOeaVeG a *eQeraO CRPPeQt �the *eQeraO CRPPeQt� tR aLG LQterpretatLRQ RI  art 
1��  7he 81 CRPPLttee perFeLYeG� ��� 

« a IaLOXre E\ Vtate partLeV tR XQGerVtaQG the hXPaQ rLJhtV�EaVeG PRGeO RI GLVaELOLt\ 
LPpOLeV a VhLIt IrRP the VXEVtLtXte GeFLVLRQ�PaNLQJ paraGLJP tR RQe that LV EaVeG RQ 
VXppRrteG GeFLVLRQ�PaNLQJ�  

��1� 7hLV paraGLJP VhLIt repreVeQtV a FhaQJe LQ attLtXGeV tR GLVaELOLt\ that haYe PRYeG aZa\ IrRP 
the PeGLFaO PRGeO RI GLVaELOLt\� ZhLFh FRQFeQtrateV RQ the LQGLYLGXaO¶V OLPLtatLRQV� tR a VRFLaO 
PRGeO� ZhLFh LGeQtLILeV EarrLerV FreateG LQ VRFLet\���� 8QGer the 81 CRPPLttee¶V LQterpretatLRQ 
RI the C53'� perFeLYeG Rr aFtXaO GeILFLtV LQ PeQtaO FapaFLt\ PXVt QRt Ee XVeG aV a MXVtLILFatLRQ 
IRr GeQ\LQJ OeJaO FapaFLt\���� 

��1� 7he VFRpe RI the REOLJatLRQV LPpRVeG E\ art 1�� aV LQterpreteG LQ the *eQeraO CRPPeQt� are 
FRQtrRYerVLaO� partLFXOarO\ Zhether the FRQFept RI LQFapaFLt\ FaQ VtLOO Ee XVeG aV a reOeYaQt 

                                                
���    %aFh aQG .er]Qer� aERYe Q ��� 6ee aOVR % 0F6herr\ ³/eJaO LVVXeV� OeJaO FapaFLt\ XQGer the FRQYeQtLRQ 

RQ the rLJhtV RI perVRQV ZLth GLVaELOLtLeV´ ���1�� �� - /aZ 0eG ��� 
���    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1� 
��9    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1��1� aQG ���� 
���    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 
��1    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 
���    8QLteG 1atLRQV CRPPLttee RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV General Comment Number 1 Article 

12: Equal recognition before the law� C53'�C�*C�1 ���1�� at >�@� 7he CRQYeQtLRQ LtVeOI GReV QRt aFtXaOO\ 
PeQtLRQ ³VXppRrteG GeFLVLRQ�PaNLQJ´ Rr ³VXEVtLtXte GeFLVLRQ�PaNLQJ´ Rr GeILQe theVe terPV� 

���    %aFh aQG .er]Qer� aERYe Q �� at 1�� 
���    *eQeraO CRPPeQt 1R 1� aERYe Q ��� at >1�@� $V GLVFXVVeG aERYe� a GLVtLQFtLRQ LV PaGe EetZeeQ OeJaO 

FapaFLt\ ± a OeJaO VtatXV Rr VtaQGLQJ� aQG PeQtaO FapaFLt\ � the aELOLt\ RI LQGLYLGXaOV tR PaNe GeFLVLRQV 
IRr thePVeOYeV� eLther RQ theLr RZQ Rr ZLth VXppRrt� 
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�� 
 

FRQFept LQ OaZ ZLthRXt EreaFhLQJ the C53'����  $OthRXJh OeJaO FapaFLt\ LV a FeQtraO FRQFept 
ZLthLQ the C53'� the CRQYeQtLRQ LtVeOI prRYLGeV QR GeILQLtLRQ RI Lt�  7he *eQeraO CRPPeQt 
aOVR FOaLPV that art 1� prRhLELtV the LPpRVLtLRQ RI ³VXEVtLtXte GeFLVLRQV´ RQ peRpOe ZLth 
GLVaELOLtLeV LQ aOO FaVeV� reTXLrLQJ LQVteaG that the\ Ee JLYeQ aFFeVV tR the VXppRrt the\ QeeG 
tR e[erFLVe theLr OeJaO FapaFLt\ LQ aFFRrGaQFe ZLth theLr ZLOO aQG preIereQFeV���� 

��1� ,Q (QJOaQG� a repRrt FRPPLVVLRQeG E\ the 0LQLVtr\ RI -XVtLFe IRXQG that the 0C$ ZaV QRt IXOO\ 
FRPpOLaQt ZLth the C53' LQ terPV RI LtV GeILQLtLRQ RI ³PeQtaO LQFapaFLt\´� aQG LQ VaIeJXarGLQJ 
the ³rLJhtV� ZLOO aQG preIereQFeV´ RI the perVRQ� aV reTXLreG E\ art 1����� LQ the 0C$¶V EeVt�
LQtereVtV GeFLVLRQ�PaNLQJ IraPeZRrN����  7he aXthRrV reMeFteG� hRZeYer� the 81 CRPPLttee¶V 
FOaLP that FRPpOLaQFe ZLth the C53' reTXLreV the aEROLtLRQ RI VXEVtLtXte GeFLVLRQ�PaNLQJ aQG 
the EeVt�LQtereVtV GeFLVLRQ�PaNLQJ IraPeZRrN�  $V a Patter RI LQterQatLRQaO OaZ� the VtatXV RI 
the *eQeraO CRPPeQt LV that RI aQ aXthRrLtatLYe VtatePeQt rather thaQ a ELQGLQJ LQVtrXPeQt 
VXFh aV the CRQYeQtLRQ LtVeOI� EXt Lt LV FRQVLGereG tR Ee a pRZerIXO LQIOXeQFe RQ GRPeVtLF pROLF\ 
GeEateV����  

��1� 7he 81 CRPPLttee¶V YLeZ that aOO perVRQV haYe OeJaO FapaFLt\ at aOO tLPeV LrreVpeFtLYe RI 
PeQtaO VtatXV haV attraFteG FrLtLFLVP� partLFXOarO\ LI Lt reTXLreV the LPPeGLate aEROLtLRQ RI PeQtaO 
heaOth OaZV LQYROYLQJ LQYROXQtar\ aGPLVVLRQ aQG treatPeQt���9 (YeQ prRpRQeQtV RI the ³IXVLRQ´ 
RI PeQtaO heaOth aQG PeQtaO FapaFLt\ OaZ LQtR a VLQJOe VtatXtRr\ reJLPe JRYerQLQJ Vtate 
LQterYeQtLRQ LQ the OLYeV RI peRpOe ZLth GLVaELOLtLeV that ZRXOG Ee EaVeG VTXareO\ RQ LQFapaFLt\ 
FrLterLa� reJarG the 81 CRPPLttee¶V LQterpretatLRQ RI art 1� aV EeLQJ XQreaOLVtLF� ���   ,t IaLOV tR 
reFRJQLVe pRteQtLaO GLIILFXOtLeV LQ GeterPLQLQJ a perVRQ¶V JeQXLQe ³ZLOO aQG preIereQFeV´�  aQG 
there LV a OaFN RI FOarLt\ aV tR ZheQ ³VXppRrteG´ GeFLVLRQ�PaNLQJ EeFRPeV ³VXEVtLtXte´ 
GeFLVLRQ�PaNLQJ� aQG ZheQ aQG Zh\ the VaIeJXarGV OLVteG LQ art 1���� are reTXLreG arRXQG 
thLV prRFeVV�  

Safeguards to prevent abuse 

��19 7he QRtLRQ that VXppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee ³Iree RI FRQIOLFt RI LQtereVt aQG XQGXe 
LQIOXeQFe´ XQGer art 1���� RI the C53' LV RQe RI the PRVt LPpRrtaQt prRYLVLRQV RI the C53'�  
7he VaIeJXarGV PXVt eQVXre that���1 

« PeaVXreV reOatLQJ tR the e[erFLVe RI OeJaO FapaFLt\ reVpeFt the rLJhtV� ZLOO aQG 
preIereQFeV RI the perVRQ� are Iree RI FRQIOLFt RI LQtereVt aQG XQGXe LQIOXeQFe� are 
prRpRrtLRQaO aQG taLORreG tR the perVRQ¶V FLrFXPVtaQFeV� appO\ IRr the VhRrteVt tLPe 
pRVVLEOe aQG are VXEMeFt tR reJXOar reYLeZ E\ a FRPpeteQt� LQGepeQGeQt aQG LPpartLaO 
aXthRrLt\ Rr MXGLFLaO ERG\� 

���� $ FRPPRQ FrLtLFLVP RI the VXppRrt paraGLJP LV that Lt RIIerV IeZ tRROV XQGer art 1���� tR PLtLJate 
harPIXO GeFLVLRQV aQG GReV QRt GeaO ZLth the ³harG FaVeV´� Zhere there LV the pRteQtLaO IRr 

                                                
���   3 %artOett ³7he 81 CRQYeQtLRQ RI the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV aQG 0eQtaO +eaOth´ ���1�� �� 

0RG /aZ 5eY ���� 6 CaOOaJhaQ aQG C 5\aQ ³$Q (YROYLQJ 5eYROXtLRQ� (YaOXatLQJ $XVtraOLa¶V FRPpOLaQFe 
ZLth ,QterQatLRQaO +XPaQ 5LJhtV LQ 0eQtaO +eaOth /aZ´ ���1�� GraIt artLFOe� 

���   *eQeraO CRPPeQt 1R�1� aERYe Q ��� at >��@� 
���    6]erOetLFV� aERYe Q ��9� 
���    6]erOetLFV� aERYe Q ��9 at 1�� IQ 1� Zhere the OeJaO VtatXV RI *eQeraO CRPPeQtV LV GLVFXVVeG IXrther�  

6ee aOVR 7 CarQe\ ³6XppRrteG GeFLVLRQ�0aNLQJ IRr 3eRpOe ZLth CRJQLtLYe ,PpaLrPeQtV� $Q $XVtraOLaQ 
3erVpeFtLYe"´ ���1�� � /aZV �� at �1� 

��9    0C )reePaQ� . .ROappa� -0 Ge $OPeLGa aQG RtherV ³5eYerVLQJ harG ZRQ YLFtRrLeV LQ the QaPe RI 
hXPaQ rLJhtV� a FrLtLTXe RI the *eQeraO CRPPeQt RQ $rtLFOe 1� RI the 81 CRQYeQtLRQ RQ the 5LJhtV RI 
3erVRQV ZLth 'LVaELOLtLeV´ ���1�� ��9� /aQFet 3V\FhLatr\ ���� 

���    - 'aZVRQ ³$ reaOLVtLF apprRaFh tR aVVeVVLQJ PeQtaO heaOth OaZV¶ FRPpOLaQFe ZLth the 81C53'´ ���1�� 
,QtO - /aZ 3V\Fh 1� CaOOaJhaQ aQG 5\aQ� aERYe Q ����  

��1    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 

�9 
 

XQGXe LQIOXeQFe� e[pORLtatLRQ aQG aEXVe E\ VXppRrterV RI the perVRQ ZLth LPpaLreG FapaFLt\�  
7he harG FaVeV FaQ RFFXr ZLthLQ ERth VXEVtLtXte GeFLVLRQ�PaNLQJ �JXarGLaQVhLp� aQG 
VXppRrteG GeFLVLRQ�PaNLQJ reJLPeV���� :hLOe the Oatter LV OeVV paterQaOLVtLF� Lt rXQV the rLVN RI 
RIIerLQJ OLttOe prRteFtLRQ aJaLQVt harP�  

���1 3rRteFtLQJ peRpOe IrRP harPIXO LQIOXeQFeV raLVeV the ZhROe QRtLRQ RI hRZ aXtRQRP\ LV YLeZeG 
LQ the OaZ� ZheQ a IaFet RI aXtRQRP\ FRQFerQV aQ LQGLYLGXaO¶V aELOLt\ tR PaNe aQ LQIRrPeG� 
XQFRerFeG GeFLVLRQ�  ,Q thLV reVpeFt� FapaFLt\ aQG the QRtLRQ RI XQGXe LQIOXeQFe are 
LQe[trLFaEO\ OLQNeG���� 

Negative and positive rights 

���� 7he C53' LV aOVR VLJQLILFaQt EeFaXVe Lt attePptV tR EreaN GRZQ traGLtLRQaO GLVtLQFtLRQV 
EetZeeQ FLYLO aQG pROLtLFaO rLJhtV� ZhLFh are XVXaOO\ QeJatLYe ± VXFh aV QRQ�LQterIereQFe E\ the 
Vtate ± aQG VRFLaO aQG eFRQRPLF rLJhtV� ZhLFh are XVXaOO\ pRVLtLYe� VXFh aV JXaraQteeLQJ 
VRFLaO LQFOXVLRQ aQG partLFLpatLRQ aQG the rLJht tR heaOthFare����  3RVLtLYe REOLJatLRQV LQ reVpeFt 
RI aXtRQRP\ GR QRt PeaQ that ³Zhat , ZaQt VhRXOG Ee GeOLYereG´� EXt that a IaLr EaOaQFe VhRXOG 
Ee VtrXFN EetZeeQ LQGLYLGXaO rLJhtV aQG VRFLetaO LQtereVtV���� 

���� 8QGer the C53'� the prREOeP that ePerJeV LV hRZ tR GeOLYer VXppRrt PeFhaQLVPV reTXLreG 
XQGer art 1���� �a pRVLtLYe rLJht�� ZhLOe at the VaPe tLPe eQVXrLQJ prRteFtLRQ IrRP aEXVe XQGer 
art 1���� �a QeJatLYe rLJht����� 3rRteFtLRQ IrRP harP� aQG the reFRJQLtLRQ RI the YXOQeraELOLt\ RI 
peRpOe ZLth LPpaLreG FapaFLt\ tR aEXVe aQG e[pORLtatLRQ� IRrP the ratLRQaOe IRr the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV LQ aGXOt JXarGLaQVhLp OaZ� aQG IRr the e[LVteQFe RI the LQhereQt 
³prRteFtLYe´ MXrLVGLFtLRQ RI the FRXrt����   )Rr e[aPpOe� the pXrpRVe RI the 3335 $Ft LV tR 
³prRteFt aQG prRPRte´ the rLJhtV RI peRpOe ZhR OaFN FapaFLt\����  7he OaZ reFRJQLVeV that 
prRteFtLQJ peRpOe IrRP harP FaQ Ee a VRXrFe RI ePpRZerPeQt aQG FaQ FRrreVpRQGLQJO\ 
prRPRte aXtRQRP\�   

The CRPD and the PPPR Act 

���� $Iter VLJQLQJ the C53'� 1eZ =eaOaQG¶V 3335 $Ft ZaV LQLtLaOO\ FRQVLGereG FRQVLVteQt ZLth the 
C53'� aOthRXJh the aQaO\VLV XQGertaNeQ ZaV reOatLYeO\ VXperILFLaO aV there ZaV a pXVh at the 
tLPe IRr 1eZ =eaOaQG tR ratLI\ the CRQYeQtLRQ aV VRRQ aV pRVVLEOe JLYeQ 1eZ =eaOaQG¶V rROe 
LQ prRPRtLQJ the CRQYeQtLRQ���9  :hLOe the prLPar\ REMeFtLYeV RI the 3335 $Ft aQG LtV 

                                                
���  / 6erLeV ³5eOatLRQVhLpV� aXtRQRP\ aQG OeJaO FapaFLt\� 0eQtaO FapaFLt\ aQG VXppRrt paraGLJPV´ ���1�� 

�� ,Qt - /aZ 3V\Fh �� at >���@� 
���   ' /XVh� 6eQLRr -XGJe RI the CRXrt RI 3rRteFtLRQ ³4XeVtLRQ aQG $QVZer VeVVLRQ´ �$FaGeP\ RI (XrRpeaQ 

/aZ¶V CRQIereQFe RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� 7rLer� *erPaQ\� 11 aQG 1� 'eFePEer 
��1��� 

���    0 'RQQeOO\ Healthcare Decision-making and the Law: Autonomy, Capacity and the Limits of Liberalism 
�CaPErLGJe 8QLYerVLt\ 3reVV� CaPErLGJe� ��1�� at �� 7hLV GLYLGe EetZeeQ pRVLtLYe aQG QeJatLYe rLJhtV 
LV QRt aOZa\V FOear� 3artLFLpatLRQ aQG LQFOXVLRQ are eTXaOO\ eYLGeQt LQ VRPe RI the ,CC35� 

���    0 %ra]Ler FLteG E\ 'RQQeOO\� aERYe Q ��� at �9� 
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���   7he prRteFtLRQ RI YXOQeraEOe aGXOtV RXtVLGe RI VtatXtRr\ OaZ XQGer the 0C$ haV OeG tR the re�ePerJeQFe 

RI the LQhereQt MXrLVGLFtLRQ LQ (QJOaQG� DL v A Local Authority, aERYe Q �1��  6ee GLVFXVVLRQ RI 9XOQeraEOe 
$GXOtV aQG the ,QhereQt -XrLVGLFtLRQ LQ Chapter ,$ 6ettLQJ the CRQte[t�  ,Q 1eZ =eaOaQG� the LQhereQt 
MXrLVGLFtLRQ RI the +LJh CRXrt VtLOO VXrYLYeV LQ the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft� V 11� 
aQG -XGLFatXre $Ft 19��� V 1�� 

���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 3reaPEOe� 
��9    0F*reJRr� %eOO aQG :LOVRQ� aERYe Q ��� at 1���1��� 
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FRQFept LQ OaZ ZLthRXt EreaFhLQJ the C53'����  $OthRXJh OeJaO FapaFLt\ LV a FeQtraO FRQFept 
ZLthLQ the C53'� the CRQYeQtLRQ LtVeOI prRYLGeV QR GeILQLtLRQ RI Lt�  7he *eQeraO CRPPeQt 
aOVR FOaLPV that art 1� prRhLELtV the LPpRVLtLRQ RI ³VXEVtLtXte GeFLVLRQV´ RQ peRpOe ZLth 
GLVaELOLtLeV LQ aOO FaVeV� reTXLrLQJ LQVteaG that the\ Ee JLYeQ aFFeVV tR the VXppRrt the\ QeeG 
tR e[erFLVe theLr OeJaO FapaFLt\ LQ aFFRrGaQFe ZLth theLr ZLOO aQG preIereQFeV���� 

��1� ,Q (QJOaQG� a repRrt FRPPLVVLRQeG E\ the 0LQLVtr\ RI -XVtLFe IRXQG that the 0C$ ZaV QRt IXOO\ 
FRPpOLaQt ZLth the C53' LQ terPV RI LtV GeILQLtLRQ RI ³PeQtaO LQFapaFLt\´� aQG LQ VaIeJXarGLQJ 
the ³rLJhtV� ZLOO aQG preIereQFeV´ RI the perVRQ� aV reTXLreG E\ art 1����� LQ the 0C$¶V EeVt�
LQtereVtV GeFLVLRQ�PaNLQJ IraPeZRrN����  7he aXthRrV reMeFteG� hRZeYer� the 81 CRPPLttee¶V 
FOaLP that FRPpOLaQFe ZLth the C53' reTXLreV the aEROLtLRQ RI VXEVtLtXte GeFLVLRQ�PaNLQJ aQG 
the EeVt�LQtereVtV GeFLVLRQ�PaNLQJ IraPeZRrN�  $V a Patter RI LQterQatLRQaO OaZ� the VtatXV RI 
the *eQeraO CRPPeQt LV that RI aQ aXthRrLtatLYe VtatePeQt rather thaQ a ELQGLQJ LQVtrXPeQt 
VXFh aV the CRQYeQtLRQ LtVeOI� EXt Lt LV FRQVLGereG tR Ee a pRZerIXO LQIOXeQFe RQ GRPeVtLF pROLF\ 
GeEateV����  

��1� 7he 81 CRPPLttee¶V YLeZ that aOO perVRQV haYe OeJaO FapaFLt\ at aOO tLPeV LrreVpeFtLYe RI 
PeQtaO VtatXV haV attraFteG FrLtLFLVP� partLFXOarO\ LI Lt reTXLreV the LPPeGLate aEROLtLRQ RI PeQtaO 
heaOth OaZV LQYROYLQJ LQYROXQtar\ aGPLVVLRQ aQG treatPeQt���9 (YeQ prRpRQeQtV RI the ³IXVLRQ´ 
RI PeQtaO heaOth aQG PeQtaO FapaFLt\ OaZ LQtR a VLQJOe VtatXtRr\ reJLPe JRYerQLQJ Vtate 
LQterYeQtLRQ LQ the OLYeV RI peRpOe ZLth GLVaELOLtLeV that ZRXOG Ee EaVeG VTXareO\ RQ LQFapaFLt\ 
FrLterLa� reJarG the 81 CRPPLttee¶V LQterpretatLRQ RI art 1� aV EeLQJ XQreaOLVtLF� ���   ,t IaLOV tR 
reFRJQLVe pRteQtLaO GLIILFXOtLeV LQ GeterPLQLQJ a perVRQ¶V JeQXLQe ³ZLOO aQG preIereQFeV´�  aQG 
there LV a OaFN RI FOarLt\ aV tR ZheQ ³VXppRrteG´ GeFLVLRQ�PaNLQJ EeFRPeV ³VXEVtLtXte´ 
GeFLVLRQ�PaNLQJ� aQG ZheQ aQG Zh\ the VaIeJXarGV OLVteG LQ art 1���� are reTXLreG arRXQG 
thLV prRFeVV�  

Safeguards to prevent abuse 

��19 7he QRtLRQ that VXppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee ³Iree RI FRQIOLFt RI LQtereVt aQG XQGXe 
LQIOXeQFe´ XQGer art 1���� RI the C53' LV RQe RI the PRVt LPpRrtaQt prRYLVLRQV RI the C53'�  
7he VaIeJXarGV PXVt eQVXre that���1 

« PeaVXreV reOatLQJ tR the e[erFLVe RI OeJaO FapaFLt\ reVpeFt the rLJhtV� ZLOO aQG 
preIereQFeV RI the perVRQ� are Iree RI FRQIOLFt RI LQtereVt aQG XQGXe LQIOXeQFe� are 
prRpRrtLRQaO aQG taLORreG tR the perVRQ¶V FLrFXPVtaQFeV� appO\ IRr the VhRrteVt tLPe 
pRVVLEOe aQG are VXEMeFt tR reJXOar reYLeZ E\ a FRPpeteQt� LQGepeQGeQt aQG LPpartLaO 
aXthRrLt\ Rr MXGLFLaO ERG\� 

���� $ FRPPRQ FrLtLFLVP RI the VXppRrt paraGLJP LV that Lt RIIerV IeZ tRROV XQGer art 1���� tR PLtLJate 
harPIXO GeFLVLRQV aQG GReV QRt GeaO ZLth the ³harG FaVeV´� Zhere there LV the pRteQtLaO IRr 

                                                
���   3 %artOett ³7he 81 CRQYeQtLRQ RI the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV aQG 0eQtaO +eaOth´ ���1�� �� 

0RG /aZ 5eY ���� 6 CaOOaJhaQ aQG C 5\aQ ³$Q (YROYLQJ 5eYROXtLRQ� (YaOXatLQJ $XVtraOLa¶V FRPpOLaQFe 
ZLth ,QterQatLRQaO +XPaQ 5LJhtV LQ 0eQtaO +eaOth /aZ´ ���1�� GraIt artLFOe� 

���   *eQeraO CRPPeQt 1R�1� aERYe Q ��� at >��@� 
���    6]erOetLFV� aERYe Q ��9� 
���    6]erOetLFV� aERYe Q ��9 at 1�� IQ 1� Zhere the OeJaO VtatXV RI *eQeraO CRPPeQtV LV GLVFXVVeG IXrther�  

6ee aOVR 7 CarQe\ ³6XppRrteG GeFLVLRQ�0aNLQJ IRr 3eRpOe ZLth CRJQLtLYe ,PpaLrPeQtV� $Q $XVtraOLaQ 
3erVpeFtLYe"´ ���1�� � /aZV �� at �1� 

��9    0C )reePaQ� . .ROappa� -0 Ge $OPeLGa aQG RtherV ³5eYerVLQJ harG ZRQ YLFtRrLeV LQ the QaPe RI 
hXPaQ rLJhtV� a FrLtLTXe RI the *eQeraO CRPPeQt RQ $rtLFOe 1� RI the 81 CRQYeQtLRQ RQ the 5LJhtV RI 
3erVRQV ZLth 'LVaELOLtLeV´ ���1�� ��9� /aQFet 3V\FhLatr\ ���� 

���    - 'aZVRQ ³$ reaOLVtLF apprRaFh tR aVVeVVLQJ PeQtaO heaOth OaZV¶ FRPpOLaQFe ZLth the 81C53'´ ���1�� 
,QtO - /aZ 3V\Fh 1� CaOOaJhaQ aQG 5\aQ� aERYe Q ����  

��1    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 
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XQGXe LQIOXeQFe� e[pORLtatLRQ aQG aEXVe E\ VXppRrterV RI the perVRQ ZLth LPpaLreG FapaFLt\�  
7he harG FaVeV FaQ RFFXr ZLthLQ ERth VXEVtLtXte GeFLVLRQ�PaNLQJ �JXarGLaQVhLp� aQG 
VXppRrteG GeFLVLRQ�PaNLQJ reJLPeV���� :hLOe the Oatter LV OeVV paterQaOLVtLF� Lt rXQV the rLVN RI 
RIIerLQJ OLttOe prRteFtLRQ aJaLQVt harP�  

���1 3rRteFtLQJ peRpOe IrRP harPIXO LQIOXeQFeV raLVeV the ZhROe QRtLRQ RI hRZ aXtRQRP\ LV YLeZeG 
LQ the OaZ� ZheQ a IaFet RI aXtRQRP\ FRQFerQV aQ LQGLYLGXaO¶V aELOLt\ tR PaNe aQ LQIRrPeG� 
XQFRerFeG GeFLVLRQ�  ,Q thLV reVpeFt� FapaFLt\ aQG the QRtLRQ RI XQGXe LQIOXeQFe are 
LQe[trLFaEO\ OLQNeG���� 

Negative and positive rights 

���� 7he C53' LV aOVR VLJQLILFaQt EeFaXVe Lt attePptV tR EreaN GRZQ traGLtLRQaO GLVtLQFtLRQV 
EetZeeQ FLYLO aQG pROLtLFaO rLJhtV� ZhLFh are XVXaOO\ QeJatLYe ± VXFh aV QRQ�LQterIereQFe E\ the 
Vtate ± aQG VRFLaO aQG eFRQRPLF rLJhtV� ZhLFh are XVXaOO\ pRVLtLYe� VXFh aV JXaraQteeLQJ 
VRFLaO LQFOXVLRQ aQG partLFLpatLRQ aQG the rLJht tR heaOthFare����  3RVLtLYe REOLJatLRQV LQ reVpeFt 
RI aXtRQRP\ GR QRt PeaQ that ³Zhat , ZaQt VhRXOG Ee GeOLYereG´� EXt that a IaLr EaOaQFe VhRXOG 
Ee VtrXFN EetZeeQ LQGLYLGXaO rLJhtV aQG VRFLetaO LQtereVtV���� 

���� 8QGer the C53'� the prREOeP that ePerJeV LV hRZ tR GeOLYer VXppRrt PeFhaQLVPV reTXLreG 
XQGer art 1���� �a pRVLtLYe rLJht�� ZhLOe at the VaPe tLPe eQVXrLQJ prRteFtLRQ IrRP aEXVe XQGer 
art 1���� �a QeJatLYe rLJht����� 3rRteFtLRQ IrRP harP� aQG the reFRJQLtLRQ RI the YXOQeraELOLt\ RI 
peRpOe ZLth LPpaLreG FapaFLt\ tR aEXVe aQG e[pORLtatLRQ� IRrP the ratLRQaOe IRr the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV LQ aGXOt JXarGLaQVhLp OaZ� aQG IRr the e[LVteQFe RI the LQhereQt 
³prRteFtLYe´ MXrLVGLFtLRQ RI the FRXrt����   )Rr e[aPpOe� the pXrpRVe RI the 3335 $Ft LV tR 
³prRteFt aQG prRPRte´ the rLJhtV RI peRpOe ZhR OaFN FapaFLt\����  7he OaZ reFRJQLVeV that 
prRteFtLQJ peRpOe IrRP harP FaQ Ee a VRXrFe RI ePpRZerPeQt aQG FaQ FRrreVpRQGLQJO\ 
prRPRte aXtRQRP\�   

The CRPD and the PPPR Act 

���� $Iter VLJQLQJ the C53'� 1eZ =eaOaQG¶V 3335 $Ft ZaV LQLtLaOO\ FRQVLGereG FRQVLVteQt ZLth the 
C53'� aOthRXJh the aQaO\VLV XQGertaNeQ ZaV reOatLYeO\ VXperILFLaO aV there ZaV a pXVh at the 
tLPe IRr 1eZ =eaOaQG tR ratLI\ the CRQYeQtLRQ aV VRRQ aV pRVVLEOe JLYeQ 1eZ =eaOaQG¶V rROe 
LQ prRPRtLQJ the CRQYeQtLRQ���9  :hLOe the prLPar\ REMeFtLYeV RI the 3335 $Ft aQG LtV 

                                                
���  / 6erLeV ³5eOatLRQVhLpV� aXtRQRP\ aQG OeJaO FapaFLt\� 0eQtaO FapaFLt\ aQG VXppRrt paraGLJPV´ ���1�� 

�� ,Qt - /aZ 3V\Fh �� at >���@� 
���   ' /XVh� 6eQLRr -XGJe RI the CRXrt RI 3rRteFtLRQ ³4XeVtLRQ aQG $QVZer VeVVLRQ´ �$FaGeP\ RI (XrRpeaQ 

/aZ¶V CRQIereQFe RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� 7rLer� *erPaQ\� 11 aQG 1� 'eFePEer 
��1��� 

���    0 'RQQeOO\ Healthcare Decision-making and the Law: Autonomy, Capacity and the Limits of Liberalism 
�CaPErLGJe 8QLYerVLt\ 3reVV� CaPErLGJe� ��1�� at �� 7hLV GLYLGe EetZeeQ pRVLtLYe aQG QeJatLYe rLJhtV 
LV QRt aOZa\V FOear� 3artLFLpatLRQ aQG LQFOXVLRQ are eTXaOO\ eYLGeQt LQ VRPe RI the ,CC35� 

���    0 %ra]Ler FLteG E\ 'RQQeOO\� aERYe Q ��� at �9� 
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���   7he prRteFtLRQ RI YXOQeraEOe aGXOtV RXtVLGe RI VtatXtRr\ OaZ XQGer the 0C$ haV OeG tR the re�ePerJeQFe 

RI the LQhereQt MXrLVGLFtLRQ LQ (QJOaQG� DL v A Local Authority, aERYe Q �1��  6ee GLVFXVVLRQ RI 9XOQeraEOe 
$GXOtV aQG the ,QhereQt -XrLVGLFtLRQ LQ Chapter ,$ 6ettLQJ the CRQte[t�  ,Q 1eZ =eaOaQG� the LQhereQt 
MXrLVGLFtLRQ RI the +LJh CRXrt VtLOO VXrYLYeV LQ the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft� V 11� 
aQG -XGLFatXre $Ft 19��� V 1�� 

���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 3reaPEOe� 
��9    0F*reJRr� %eOO aQG :LOVRQ� aERYe Q ��� at 1���1��� 
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partLFLpatRr\ PRGeO Pa\ Ee aOLJQeG ZLth the C53' LQ VRPe reVpeFtV� VXppRrteG GeFLVLRQ�
PaNLQJ �Rr a OeJaO PeFhaQLVP tR LPpOePeQt Lt� LV QRt e[preVVO\ reFRJQLVeG LQ the OeJLVOatLRQ����  

���� 7he *eQeraO CRPPeQt reOeaVeG LQ ��1� FaVtV GRXEt RQ 1eZ =eaOaQG¶V FRPpOLaQFe ZLth the 
C53' aV GReV the VXEVeTXeQt repRrt RQ 1eZ =eaOaQG¶V pRVLtLRQ IrRP the 81 CRPPLttee�  
1eZ =eaOaQG� aORQJ ZLth PaQ\ Rther FRXQtrLeV that ratLILeG the FRQYeQtLRQ� haV aQ aGXOt 
JXarGLaQVhLp OaZ �the 3335 $Ft�� the VFhePe RI ZhLFh prRYLGeV IRr aGXOt JXarGLaQVhLp aQG 
VXEVtLtXteG GeFLVLRQ�PaNLQJ� <et the FRQFOXGLQJ REVerYatLRQV reFRPPeQGeG ³that the 6tate 
part\ taNe LPPeGLate VtepV tR reYLVe the reOeYaQt OaZV aQG repOaFe VXEVtLtXteG GeFLVLRQ�
PaNLQJ ZLth VXppRrteG GeFLVLRQ�PaNLQJ� 7hLV VhRXOG prRYLGe a ZLGe raQJe RI PeaVXreV that 
reVpeFt the perVRQ¶V aXtRQRP\� ZLOO aQG preIereQFeV� aQG LV LQ IXOO FRQIRrPLt\ ZLth $rtLFOe 1� 
RI the CRQYeQtLRQ�´ ��1 

���� 7he *RYerQPeQt¶V reVpRQVe tR the 81 CRPPLttee¶V FrLtLFLVPV RI 1eZ =eaOaQG OaZ �EaVeG RQ 
LtV LQterpretatLRQV RI art 1�� aV part RI the LQGepeQGeQt PRQLtRrLQJ prRFeVV�� haV EeeQ PXteG�  
7hat reVpRQVe GReV QRt GLreFtO\ aGGreVV the 81 CRPPLttee¶V reFRPPeQGatLRQ tR taNe 
³LPPeGLate VtepV´ tR reYLVe reOeYaQt OaZV aQG repOaFe VXEVtLtXteG GeFLVLRQ�PaNLQJ ZLth 
VXppRrteG GeFLVLRQ�PaNLQJ����  3aXO *LEVRQ� the 'LVaELOLt\ CRPPLVVLRQer� Va\V� ³:e are 
JettLQJ VR Iar EehLQG aQG Ze Zere RQFe a OeaGer´����  

Australian law reform 

���� ,Q ��1�� the $XVtraOLaQ /aZ 5eIRrP CRPPLVVLRQ¶V repRrt �the $XVtraOLaQ repRrt� e[aPLQeG the 
OeJaO IraPeZRrN ZLthLQ $XVtraOLa aQG the FhaQJeV reTXLreG haYLQJ reJarG tR the C53'����  7he 
PaLQ reFRPPeQGatLRQ RI the $XVtraOLaQ repRrt LV IRr the CRPPRQZeaOth VtateV tR eVtaEOLVh 
QatLRQaO GeFLVLRQ�PaNLQJ prLQFLpOeV tR eQVXre that VXppRrteG GeFLVLRQ�PaNLQJ LV 
eQFRXraJeG���� ,Q IaFt� PXFh RI the reOeYaQt OeJLVOatLRQ ZRXOG haYe tR Ee eQaFteG LQ $XVtraOLa 
at the Vtate ± rather thaQ IeGeraO �Rr CRPPRQZeaOth� ± OeYeO RI JRYerQPeQt� 

���� 3rLRr tR the $XVtraOLaQ repRrt LQ ��1�� the 9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ �9/5C� aGYLVeG 
that the e[LVtLQJ OaZV LQ 9LFtRrLa Zere FRPpOe[ aQG LQaFFeVVLEOe� ZLth prRYLVLRQ IRr VL[ GLIIereQt 
t\peV RI VXEVtLtXte GeFLVLRQ�PaNerV tR Ee appRLQteG� XQGer three Veparate $FtV����  7he Ne\ 
9/5C reFRPPeQGatLRQ ZaV tR Freate a VLQJOe VtatXte tR prRYLGe IRr VXEVtLtXte GeFLVLRQ�
PaNLQJ IRr peRpOe ZLth LPpaLreG FapaFLt\ that aOORZeG IRr a FRQtLQXXP RI GeFLVLRQ�PaNLQJ 

                                                
���    7he prLPar\ REMeFtLYeV RI the 3335 $Ft are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG Pa[LPLVe a 

perVRQ¶V partLFLpatLRQ tR the JreateVt e[teQt pRVVLEOe� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 
19��� V �� GLVFXVVeG EeORZ�  

��1  2IILFe IRr 'LVaELOLt\ ,VVXeV Government response to the United Nations Committee on the Rights of 
Persons with Disabilities Concluding Observations on New =eaOaQG �0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� 
:eOOLQJtRQ� ��1�� at >��@� 

���     ,QVteaG the *RYerQPeQt¶V reVpRQVe reIerV tR the e[LVtLQJ 'LVaELOLt\ $FtLRQ 3OaQ ��1����1� aQG that thLV 
ZRrN Pa\ reFRPPeQG FhaQJeV tR OeJLVOatLRQ� 2', aERYe Q ��1 at >19@�  7he 81 CRPPLttee GLreFteG LtV 
reFRPPeQGatLRQV PRre tRZarGV FRPpOLaQFe ZLth the 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 
7reatPeQt� $Ft 199��  ,t LV aOVR LPpRrtaQt tR QRte that the C53' LV FRQFerQeG tR rePRYe GLVFrLPLQatLRQ 
aFrRVV a raQJe RI OaZV that aIIeFt peRpOe ZLth GLVaELOLtLeV�   

���    ,QterYLeZ ZLth 3aXO *LEVRQ� 'LVaELOLt\ CRPPLVVLRQer� +XPaQ 5LJhtV CRPPLVVLRQ� �$ 'RXJOaVV� 
:eOOLQJtRQ� ��1��� 

���    $XVtraOLaQ /aZ 5eIRrP CRPPLVVLRQ Equality, Capacity and Disability in Commonwealth Laws �$/5C 
5epRrt 1��� CaQEerra� $XJXVt ��1��� 

���    2ther Ne\ prLQFLpOeV are that repreVeQtatLYe GeFLVLRQ�PaNerV are appRLQteG RQO\ aV a OaVt reVRrt� aQG a 
perVRQ¶V ZLOO� preIereQFeV aQG rLJhtV are tR GLreFt GeFLVLRQV that aIIeFt theLr OLYeV�  +RZeYer� the 
$XVtraOLaQ repRrt Va\V Yer\ OLttOe aERXt how to LPpOePeQt PeaVXreV tR VaIeJXarG aJaLQVt aEXVe XQGer 
art 1���� RI the C53'� 6ee *XLGeOLQeV at �� � �� RI $XVtraOLaQ repRrt� 

���  9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ Guardianship: Final Report 24 �9/5C� 0eOERXrQe� ��1�� at �� at 
>����@� 
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arraQJePeQtV aQG PeFhaQLVPV� ,Q aGGLtLRQ tR PRre traGLtLRQaO VXEVtLtXte GeFLVLRQ�PaNLQJ 
arraQJePeQtV� the 9/5C reFRPPeQGeG the FreatLRQ RI ³VXppRrterV´ aQG ³FR�GeFLVLRQ�
PaNerV´ ZhR FRXOG Ee appRLQteG E\ the perVRQ Rr E\ the 9LFtRrLaQ CLYLO aQG $GPLQLVtratLYe 
7rLEXQaO �9C$7����� 

���9 ,Q ��1�� a %LOO ZaV LQtrRGXFeG tR the 9LFtRrLaQ 3arOLaPeQt ZhLFh ZRXOG haYe eVtaEOLVheG 
$XVtraOLa¶V ILrVt VXppRrteG GeFLVLRQ�PaNLQJ PRGeO� +RZeYer� Lt haV QRt \et paVVeG LQtR OaZ���� 
7ZR RI the reIRrP LQLtLatLYeV Zere rRXQGO\ FrLtLFLVeG aQG Zere GeVFrLEeG aV ³ERtFheG´���9  7here 
ZaV FRQIOatLRQ RI the FRQFeptV RI VXppRrteG aQG VXEVtLtXteG GeFLVLRQ�PaNLQJ E\ FreatLQJ 
³VXppRrtLYe JXarGLaQV´ aQG ³VXppRrtLYe attRrQe\V´� aV ZeOO aV a prRpRVaO IRr e[peGLteG 
appRLQtPeQt RI pareQtV aV JXarGLaQV Rr aGPLQLVtratRrV RI FhLOGreQ OaFNLQJ GeFLVLRQ�PaNLQJ 
FapaFLt\ RQ tXrQLQJ 1����� 

 

2B:  LEGAL PRINCIPLES 
Supported decision-making – in law

���� 6XppRrteG GeFLVLRQ�PaNLQJ LV a FeQtraO FRQFept LQ art 1� RI the C53'�   ,t LV EaVeG RQ the 
LGea that aOO aGXOtV� e[Fept LQ OLPLteG FLrFXPVtaQFeV� haYe VRPe OeYeO RI aELOLt\ aQG VhRXOG Ee 
eQtLtOeG tR PaNe GeFLVLRQV e[preVVLQJ theLr ZLOO aQG preIereQFeV� EXt Pa\ reTXLre Yar\LQJ 
OeYeOV RI VXppRrt tR GR VR� 5ather thaQ TXeVtLRQ Zhether a perVRQ haV FapaFLt\ tR PaNe 
GeFLVLRQV ± reIOeFtLQJ a ³ELQar\ YLeZ´ RI FapaFLt\ aQG GeFLVLRQ�PaNLQJ ± the preIeraEOe 
apprRaFh LV tR aVN Zhat OeYeO RI VXppRrt� Rr Zhat PeFhaQLVPV� are QeFeVVar\ tR VXppRrt 
peRpOe tR e[preVV theLr ZLOO Rr preIereQFeV���1  6XppRrteG GeFLVLRQ�PaNLQJ FaQ Ee reIerreG tR 
aV a prRFeVV� a PeFhaQLVP� a V\VteP� Rr a IraPeZRrN���� 7he FRQFept eQFRPpaVVeV a raQJe 
RI VXppRrt PeFhaQLVPV IrRP LQIRrPaO tR IRrPaO�  CarQe\ VXPParLVeV a QXPEer RI theVe� ��� 

1� eIIeFtLYe FRPPXQLFatLRQ� eVpeFLaOO\ LQ prRYLGLQJ LQIRrPatLRQ aQG aGYLFe tR a perVRQ 
aQG  eQVXrLQJ the\ are aEOe tR FRPPXQLFate theLr GeFLVLRQV tR RtherV� 

�� VpeQGLQJ tLPe tR GeterPLQe a perVRQ¶V preIereQFeV aQG ZLVheV� 

�� LQIRrPaO reOatLRQVhLpV RI VXppRrt EetZeeQ a perVRQ aQG PePEerV RI theLr VRFLaO 
QetZRrNV� 

�� aJreePeQtV Rr appRLQtPeQtV tR LQGLFate that a reOatLRQVhLp RI VXppRrt e[LVtV� aQG 

                                                
���  9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ� aERYe Q ���� at [[YLL aQG [OL�  $ VLPLOar FRQtLQXXP FRQFept ZaV 

GeYeORpeG �aQG VXEVeTXeQtO\ reYLVeG� LQ the ,rLVh $VVLVteG 'eFLVLRQ�0aNLQJ %LOO� Vee Chapter 1C� 
���  *XarGLaQVhLp aQG $GPLQLVtratLRQ �*	$� %LOO ��1�� 7hLV ZaV a partQer %LOO tR the 3RZerV RI $ttRrQe\ %LOO 

��1�� ZhLFh ZaV paVVeG aQG the $Ft FRPPeQFeG RQ 1 6eptePEer ��1�� 7he *	$ %LOO GLG QRt paVV 
EeIRre the ��1� eOeFtLRQV� ZhLFh the JRYerQLQJ FRQVerYatLYe FRaOLtLRQ ORVt�  7he %LOO LV QR ORQJer OLVteG 
RQ the 9LFtRrLaQ /eJLVOatLRQ aQG 3arOLaPeQtar\ 'RFXPeQtV ZeEVLte �ZZZ�OeJLVOatLRQ�YLF�JRY�aX�� 

��9   7 CarQe\ ³:hat GReV the 81 C53' aQG 6XppRrteG 'eFLVLRQ�PaNLQJ 0eaQ LQ the 5eaO :RrOG"´ 
3reVeQtatLRQ tR CapaFLt\ $XVtraOLa FRQIereQFe� 6\GQe\� 1� 1RYePEer ��1��  

���  7 CarQe\ ³6XppRrtLQJ 3eRpOe ZLth CRJQLtLYe 'LVaELOLtLeV ZLth 'eFLVLRQ�0aNLQJ� $Q\ $XVtraOLaQ /aZ 
5eIRrP CRQtrLEXtLRQV"´ ���1�� 1���� 6\GQe\ /aZ 6FhRRO /eJaO 6tXGLeV 5eVearFh 3aper at �� CarQe\� 
aERYe Q ��9� 

��1    $XVtraOLaQ repRrt� aERYe Q ��� at 9�� 
���    %rRZQLQJ� %LJE\ aQG 'RXJOaV� aERYe Q ��� at ��� 
���    7 CarQe\ ³3artLFLpatLRQ aQG 6erYLFe $FFeVV 5LJhtV IRr 3eRpOe ZLth ,QteOOeFtXaO 'LVaELOLt\� $ 5ROe IRr the 
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partLFLpatRr\ PRGeO Pa\ Ee aOLJQeG ZLth the C53' LQ VRPe reVpeFtV� VXppRrteG GeFLVLRQ�
PaNLQJ �Rr a OeJaO PeFhaQLVP tR LPpOePeQt Lt� LV QRt e[preVVO\ reFRJQLVeG LQ the OeJLVOatLRQ����  

���� 7he *eQeraO CRPPeQt reOeaVeG LQ ��1� FaVtV GRXEt RQ 1eZ =eaOaQG¶V FRPpOLaQFe ZLth the 
C53' aV GReV the VXEVeTXeQt repRrt RQ 1eZ =eaOaQG¶V pRVLtLRQ IrRP the 81 CRPPLttee�  
1eZ =eaOaQG� aORQJ ZLth PaQ\ Rther FRXQtrLeV that ratLILeG the FRQYeQtLRQ� haV aQ aGXOt 
JXarGLaQVhLp OaZ �the 3335 $Ft�� the VFhePe RI ZhLFh prRYLGeV IRr aGXOt JXarGLaQVhLp aQG 
VXEVtLtXteG GeFLVLRQ�PaNLQJ� <et the FRQFOXGLQJ REVerYatLRQV reFRPPeQGeG ³that the 6tate 
part\ taNe LPPeGLate VtepV tR reYLVe the reOeYaQt OaZV aQG repOaFe VXEVtLtXteG GeFLVLRQ�
PaNLQJ ZLth VXppRrteG GeFLVLRQ�PaNLQJ� 7hLV VhRXOG prRYLGe a ZLGe raQJe RI PeaVXreV that 
reVpeFt the perVRQ¶V aXtRQRP\� ZLOO aQG preIereQFeV� aQG LV LQ IXOO FRQIRrPLt\ ZLth $rtLFOe 1� 
RI the CRQYeQtLRQ�´ ��1 

���� 7he *RYerQPeQt¶V reVpRQVe tR the 81 CRPPLttee¶V FrLtLFLVPV RI 1eZ =eaOaQG OaZ �EaVeG RQ 
LtV LQterpretatLRQV RI art 1�� aV part RI the LQGepeQGeQt PRQLtRrLQJ prRFeVV�� haV EeeQ PXteG�  
7hat reVpRQVe GReV QRt GLreFtO\ aGGreVV the 81 CRPPLttee¶V reFRPPeQGatLRQ tR taNe 
³LPPeGLate VtepV´ tR reYLVe reOeYaQt OaZV aQG repOaFe VXEVtLtXteG GeFLVLRQ�PaNLQJ ZLth 
VXppRrteG GeFLVLRQ�PaNLQJ����  3aXO *LEVRQ� the 'LVaELOLt\ CRPPLVVLRQer� Va\V� ³:e are 
JettLQJ VR Iar EehLQG aQG Ze Zere RQFe a OeaGer´����  

Australian law reform 

���� ,Q ��1�� the $XVtraOLaQ /aZ 5eIRrP CRPPLVVLRQ¶V repRrt �the $XVtraOLaQ repRrt� e[aPLQeG the 
OeJaO IraPeZRrN ZLthLQ $XVtraOLa aQG the FhaQJeV reTXLreG haYLQJ reJarG tR the C53'����  7he 
PaLQ reFRPPeQGatLRQ RI the $XVtraOLaQ repRrt LV IRr the CRPPRQZeaOth VtateV tR eVtaEOLVh 
QatLRQaO GeFLVLRQ�PaNLQJ prLQFLpOeV tR eQVXre that VXppRrteG GeFLVLRQ�PaNLQJ LV 
eQFRXraJeG���� ,Q IaFt� PXFh RI the reOeYaQt OeJLVOatLRQ ZRXOG haYe tR Ee eQaFteG LQ $XVtraOLa 
at the Vtate ± rather thaQ IeGeraO �Rr CRPPRQZeaOth� ± OeYeO RI JRYerQPeQt� 

���� 3rLRr tR the $XVtraOLaQ repRrt LQ ��1�� the 9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ �9/5C� aGYLVeG 
that the e[LVtLQJ OaZV LQ 9LFtRrLa Zere FRPpOe[ aQG LQaFFeVVLEOe� ZLth prRYLVLRQ IRr VL[ GLIIereQt 
t\peV RI VXEVtLtXte GeFLVLRQ�PaNerV tR Ee appRLQteG� XQGer three Veparate $FtV����  7he Ne\ 
9/5C reFRPPeQGatLRQ ZaV tR Freate a VLQJOe VtatXte tR prRYLGe IRr VXEVtLtXte GeFLVLRQ�
PaNLQJ IRr peRpOe ZLth LPpaLreG FapaFLt\ that aOORZeG IRr a FRQtLQXXP RI GeFLVLRQ�PaNLQJ 

                                                
���    7he prLPar\ REMeFtLYeV RI the 3335 $Ft are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG Pa[LPLVe a 

perVRQ¶V partLFLpatLRQ tR the JreateVt e[teQt pRVVLEOe� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 
19��� V �� GLVFXVVeG EeORZ�  

��1  2IILFe IRr 'LVaELOLt\ ,VVXeV Government response to the United Nations Committee on the Rights of 
Persons with Disabilities Concluding Observations on New =eaOaQG �0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� 
:eOOLQJtRQ� ��1�� at >��@� 

���     ,QVteaG the *RYerQPeQt¶V reVpRQVe reIerV tR the e[LVtLQJ 'LVaELOLt\ $FtLRQ 3OaQ ��1����1� aQG that thLV 
ZRrN Pa\ reFRPPeQG FhaQJeV tR OeJLVOatLRQ� 2', aERYe Q ��1 at >19@�  7he 81 CRPPLttee GLreFteG LtV 
reFRPPeQGatLRQV PRre tRZarGV FRPpOLaQFe ZLth the 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 
7reatPeQt� $Ft 199��  ,t LV aOVR LPpRrtaQt tR QRte that the C53' LV FRQFerQeG tR rePRYe GLVFrLPLQatLRQ 
aFrRVV a raQJe RI OaZV that aIIeFt peRpOe ZLth GLVaELOLtLeV�   

���    ,QterYLeZ ZLth 3aXO *LEVRQ� 'LVaELOLt\ CRPPLVVLRQer� +XPaQ 5LJhtV CRPPLVVLRQ� �$ 'RXJOaVV� 
:eOOLQJtRQ� ��1��� 

���    $XVtraOLaQ /aZ 5eIRrP CRPPLVVLRQ Equality, Capacity and Disability in Commonwealth Laws �$/5C 
5epRrt 1��� CaQEerra� $XJXVt ��1��� 

���    2ther Ne\ prLQFLpOeV are that repreVeQtatLYe GeFLVLRQ�PaNerV are appRLQteG RQO\ aV a OaVt reVRrt� aQG a 
perVRQ¶V ZLOO� preIereQFeV aQG rLJhtV are tR GLreFt GeFLVLRQV that aIIeFt theLr OLYeV�  +RZeYer� the 
$XVtraOLaQ repRrt Va\V Yer\ OLttOe aERXt how to LPpOePeQt PeaVXreV tR VaIeJXarG aJaLQVt aEXVe XQGer 
art 1���� RI the C53'� 6ee *XLGeOLQeV at �� � �� RI $XVtraOLaQ repRrt� 

���  9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ Guardianship: Final Report 24 �9/5C� 0eOERXrQe� ��1�� at �� at 
>����@� 
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arraQJePeQtV aQG PeFhaQLVPV� ,Q aGGLtLRQ tR PRre traGLtLRQaO VXEVtLtXte GeFLVLRQ�PaNLQJ 
arraQJePeQtV� the 9/5C reFRPPeQGeG the FreatLRQ RI ³VXppRrterV´ aQG ³FR�GeFLVLRQ�
PaNerV´ ZhR FRXOG Ee appRLQteG E\ the perVRQ Rr E\ the 9LFtRrLaQ CLYLO aQG $GPLQLVtratLYe 
7rLEXQaO �9C$7����� 

���9 ,Q ��1�� a %LOO ZaV LQtrRGXFeG tR the 9LFtRrLaQ 3arOLaPeQt ZhLFh ZRXOG haYe eVtaEOLVheG 
$XVtraOLa¶V ILrVt VXppRrteG GeFLVLRQ�PaNLQJ PRGeO� +RZeYer� Lt haV QRt \et paVVeG LQtR OaZ���� 
7ZR RI the reIRrP LQLtLatLYeV Zere rRXQGO\ FrLtLFLVeG aQG Zere GeVFrLEeG aV ³ERtFheG´���9  7here 
ZaV FRQIOatLRQ RI the FRQFeptV RI VXppRrteG aQG VXEVtLtXteG GeFLVLRQ�PaNLQJ E\ FreatLQJ 
³VXppRrtLYe JXarGLaQV´ aQG ³VXppRrtLYe attRrQe\V´� aV ZeOO aV a prRpRVaO IRr e[peGLteG 
appRLQtPeQt RI pareQtV aV JXarGLaQV Rr aGPLQLVtratRrV RI FhLOGreQ OaFNLQJ GeFLVLRQ�PaNLQJ 
FapaFLt\ RQ tXrQLQJ 1����� 
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���� 6XppRrteG GeFLVLRQ�PaNLQJ LV a FeQtraO FRQFept LQ art 1� RI the C53'�   ,t LV EaVeG RQ the 
LGea that aOO aGXOtV� e[Fept LQ OLPLteG FLrFXPVtaQFeV� haYe VRPe OeYeO RI aELOLt\ aQG VhRXOG Ee 
eQtLtOeG tR PaNe GeFLVLRQV e[preVVLQJ theLr ZLOO aQG preIereQFeV� EXt Pa\ reTXLre Yar\LQJ 
OeYeOV RI VXppRrt tR GR VR� 5ather thaQ TXeVtLRQ Zhether a perVRQ haV FapaFLt\ tR PaNe 
GeFLVLRQV ± reIOeFtLQJ a ³ELQar\ YLeZ´ RI FapaFLt\ aQG GeFLVLRQ�PaNLQJ ± the preIeraEOe 
apprRaFh LV tR aVN Zhat OeYeO RI VXppRrt� Rr Zhat PeFhaQLVPV� are QeFeVVar\ tR VXppRrt 
peRpOe tR e[preVV theLr ZLOO Rr preIereQFeV���1  6XppRrteG GeFLVLRQ�PaNLQJ FaQ Ee reIerreG tR 
aV a prRFeVV� a PeFhaQLVP� a V\VteP� Rr a IraPeZRrN���� 7he FRQFept eQFRPpaVVeV a raQJe 
RI VXppRrt PeFhaQLVPV IrRP LQIRrPaO tR IRrPaO�  CarQe\ VXPParLVeV a QXPEer RI theVe� ��� 

1� eIIeFtLYe FRPPXQLFatLRQ� eVpeFLaOO\ LQ prRYLGLQJ LQIRrPatLRQ aQG aGYLFe tR a perVRQ 
aQG  eQVXrLQJ the\ are aEOe tR FRPPXQLFate theLr GeFLVLRQV tR RtherV� 

�� VpeQGLQJ tLPe tR GeterPLQe a perVRQ¶V preIereQFeV aQG ZLVheV� 

�� LQIRrPaO reOatLRQVhLpV RI VXppRrt EetZeeQ a perVRQ aQG PePEerV RI theLr VRFLaO 
QetZRrNV� 

�� aJreePeQtV Rr appRLQtPeQtV tR LQGLFate that a reOatLRQVhLp RI VXppRrt e[LVtV� aQG 

                                                
���  9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ� aERYe Q ���� at [[YLL aQG [OL�  $ VLPLOar FRQtLQXXP FRQFept ZaV 

GeYeORpeG �aQG VXEVeTXeQtO\ reYLVeG� LQ the ,rLVh $VVLVteG 'eFLVLRQ�0aNLQJ %LOO� Vee Chapter 1C� 
���  *XarGLaQVhLp aQG $GPLQLVtratLRQ �*	$� %LOO ��1�� 7hLV ZaV a partQer %LOO tR the 3RZerV RI $ttRrQe\ %LOO 

��1�� ZhLFh ZaV paVVeG aQG the $Ft FRPPeQFeG RQ 1 6eptePEer ��1�� 7he *	$ %LOO GLG QRt paVV 
EeIRre the ��1� eOeFtLRQV� ZhLFh the JRYerQLQJ FRQVerYatLYe FRaOLtLRQ ORVt�  7he %LOO LV QR ORQJer OLVteG 
RQ the 9LFtRrLaQ /eJLVOatLRQ aQG 3arOLaPeQtar\ 'RFXPeQtV ZeEVLte �ZZZ�OeJLVOatLRQ�YLF�JRY�aX�� 

��9   7 CarQe\ ³:hat GReV the 81 C53' aQG 6XppRrteG 'eFLVLRQ�PaNLQJ 0eaQ LQ the 5eaO :RrOG"´ 
3reVeQtatLRQ tR CapaFLt\ $XVtraOLa FRQIereQFe� 6\GQe\� 1� 1RYePEer ��1��  

���  7 CarQe\ ³6XppRrtLQJ 3eRpOe ZLth CRJQLtLYe 'LVaELOLtLeV ZLth 'eFLVLRQ�0aNLQJ� $Q\ $XVtraOLaQ /aZ 
5eIRrP CRQtrLEXtLRQV"´ ���1�� 1���� 6\GQe\ /aZ 6FhRRO /eJaO 6tXGLeV 5eVearFh 3aper at �� CarQe\� 
aERYe Q ��9� 

��1    $XVtraOLaQ repRrt� aERYe Q ��� at 9�� 
���    %rRZQLQJ� %LJE\ aQG 'RXJOaV� aERYe Q ��� at ��� 
���    7 CarQe\ ³3artLFLpatLRQ aQG 6erYLFe $FFeVV 5LJhtV IRr 3eRpOe ZLth ,QteOOeFtXaO 'LVaELOLt\� $ 5ROe IRr the 
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�� VtatXtRr\ reOatLRQVhLpV RI VXppRrt ± Zhether thrRXJh prLYate Rr FRXrt�trLEXQaO 
appRLQtPeQt� 

���1 8QOLNe traGLtLRQaO JXarGLaQVhLp OaZ� VXppRrteG GeFLVLRQ�PaNLQJ IRFXVeV RQ peRpOe retaLQLQJ 
theLr legal pRZerV RI GeFLVLRQ� EXt a thLrG part\ LV aXthRrLVeG E\ OaZ tR GR VXFh thLQJV aV 
prRYLGe aVVLVtaQFe� Rr aFFeVV aQG Vhare theLr perVRQaO LQIRrPatLRQ����  $V XQGerVtRRG LQ 
hXPaQ rLJhtV OaZ� VXppRrteG GeFLVLRQ�PaNLQJ LQYROYeV PRre thaQ VXppRrt with GeFLVLRQ�
PaNLQJ� Lt LV aERXt prRYLGLQJ aQ aOterQatLYe OeJaO PeFhaQLVP that JLYe peRpOe OeJaO VtaQGLQJ 
Zhere pRVVLEOe aQG tR reFRJQLVe theLr QeeGV ZLthLQ the IraPeZRrN RI the OaZ���� 

���� /eJaO FapaFLt\ FaQ Ee XQGerVtRRG aV a FRQtLQXXP LQ ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ RFFXrV 
thrRXJhRXt�  7here LV a pRLQt aORQJ the FRQtLQXXP LQ ZhLFh a perVRQ Pa\ Ee IRXQG XQaEOe tR 
PaNe a OeJaOO\ ELQGLQJ GeFLVLRQ� eYeQ ZLth VXppRrt �here the perVRQ ORVeV OeJaO aJeQF\ EXt 
retaLQV OeJaO VtaQGLQJ�����  :here thLV pRLQt LV tR Ee IRXQG GepeQGV RQ the FRPpOe[Lt\ RI the 
GeFLVLRQ�   %Xt the OLNeO\ ZLOO aQG preIereQFeV RI the perVRQ VtLOO rePaLQ FeQtraO tR the GeFLVLRQ�
PaNLQJ prRFeVV�  

���� 7here are VRPe FhaOOeQJeV LQ eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53'� 7he OaFN 
RI a FOear GeILQLtLRQ RI VXppRrteG GeFLVLRQ�PaNLQJ haV OeG tR FRQFeptXaO FRQIXVLRQ aERXt Zhat 
Lt PeaQV LQ OaZ� ,tV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\ LV QRt eQtLreO\ FOear� 1Rr LV Lt 
FOear hRZ VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI VXppRrteG GeFLVLRQ�PaNLQJ 
are tR FR�e[LVt� 7here ZLOO Ee VRPe VLtXatLRQV ZheQ a perVRQ LV FRPpOeteO\ XQaEOe tR partLFLpate 
LQ GeFLVLRQV� VXFh aV ZheQ LQ a FRPa� 7here ZLOO aOVR Ee FLrFXPVtaQFeV Zhere a perVRQ ZLth 
LPpaLreG FapaFLt\ LV JLYeQ VXppRrt EXt the\ Pa\ VtLOO OaFN the aELOLt\ tR PaNe a GeFLVLRQ IRr 
thePVeOYeV� ,Q theVe VLtXatLRQV a VXEVtLtXte GeFLVLRQ�PaNer ZLOO QeeG tR PaNe a GeFLVLRQ IRr 
theP� 

Supported decision-making – a legal principle 

���� ([LVtLQJ OeJaO prLQFLpOeV LQ ERth the 0C$ aQG 3335 $Ft LPpOLFLtO\ aVVXPe that there LV a rROe 
IRr VXppRrteG GeFLVLRQ�PaNLQJ� PRre e[preVVO\ VR LQ the 0C$�  7heVe OeJaO prLQFLpOeV aQG 
FRQFeptV JRYerQ aOO GeFLVLRQV PaGe aQG aFtLRQV taNeQ XQGer ERth PeQtaO FapaFLt\ OaZV�  7he\ 
are the aLGV tR LQterpretLQJ the OaZ�  %Rth the 0C$ aQG the 3335 $Ft haYe prLQFLpOeV that are 
reParNaEO\ VLPLOar e[Fept IRr the 0C$¶V RYerrLGLQJ GeFLVLRQ�PaNLQJ prLQFLpOe RI the perVRQ¶V 
EeVt LQtereVtV����  %\ FRPparLVRQ� EeVt LQtereVtV LV QRt aQ e[preVV prLQFLpOe RI the 3335 $Ft� 
LQVteaG LtV prLPar\ REMeFtLYeV are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG tR Pa[LPLVe 
the perVRQ¶V FapaFLt\ tR partLFLpate LQ GeFLVLRQ�PaNLQJ���� 

  

                                                
���   7 CarQe\� aERYe Q ��� at ��� 
���   %rRZQLQJ� aERYe Q ��� at ��� 
���    %rRZQLQJ� aERYe Q ��� at �9� 
���    0eQtaO CapaFLt\ $Ft ����� VV 1��� aQG �� 
���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ��1� aQG ���� 8QGer the +'C CRGe� Zhere a 

perVRQ haV GLPLQLVheG FRPpeteQFe IRr GeFLVLRQ�PaNLQJ the\ VtLOO retaLQ the rLJht tR PaNe LQIRrPeG 
FhRLFeV aQG JLYe LQIRrPeG FRQVeQt� tR the e[teQt apprRprLate tR hLV Rr her OeYeO RI FRPpeteQFe� 5LJht 
�����    
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Figure 2: Legal principles

Mental Capacity Act

x Assumption of capacity

x All practicable steps to help make a 
decision

x Unwise decisions

x Best interests

x Less restrictive of the rights and 
freedoms

PPPR Act

x Presumption of capacity

x Maximising a person’s capacity to the 

greatest extent possible

x Imprudent decisions

x Least restrictive intervention

KEY : Red shows primary principles of the respective legislation

���� $OO OeJaO prLQFLpOeV LQ the 0C$ aQG the 3335 $Ft are XQGerpLQQeG E\ the ethLFaO QRtLRQ RI 
aXtRQRP\ tR a OeVVer Rr Jreater GeJree� eYeQ thRXJh the YaOXe RI aXtRQRP\ LQ VRPe VLtXatLRQV 
LV FRQteVteG�  7he preVXPptLRQ RI FapaFLt\���9 Pa[LPLVLQJ a perVRQ¶V FapaFLt\� aQG 
PaLQtaLQLQJ theLr IreeGRP tR PaNe XQZLVe GeFLVLRQV �LI FapaEOe Rr ³Fapa[´����� reIOeFt the OeJaO 
³rLJht´ tR QRQ�LQterIereQFe aQG tR PaNe GeFLVLRQV IRr RQe¶V VeOI� 

���� 7he ³XQZLVe GeFLVLRQV´ prLQFLpOe aVVertV that peRpOe are eQtLtOeG tR PaNe LPprXGeQt GeFLVLRQV 
VR ORQJ aV the\ haYe the FapaFLt\ tR GR VR���1  7hXV� a perVRQ FaQQRt Ee GeePeG tR OaFN 
FapaFLt\ MXVt EeFaXVe heaOth prRIeVVLRQaOV� Rr eYeQ the FRXrt� GLVaJree ZLth theLr GeFLVLRQV� 
%Xt PaNLQJ XQZLVe FhRLFeV Pa\ Ee VXIILFLeQt tR raLVe GRXEtV aV tR the perVRQ¶V FapaFLt\� IRr 
e[aPpOe� LI thLV LV RXt RI FharaFter����   ,t LV aQ aVVeVVPeQt RI a perVRQ¶V GeFLVLRQ�PaNLQJ 
aELOLt\ aQG QRt the VXEVtaQFe RI the GeFLVLRQ the\ PaNe� that LV reOeYaQt tR the FRXrt e[erFLVLQJ 
MXrLVGLFtLRQ�  'eVpLte thLV ³LPprXGeQFe OLPLtatLRQ´� XQGer the 3335 $Ft the FRXrt Pa\ VtLOO 
FRQVLGer that the appRLQtPeQt RI a ZeOIare JXarGLaQ LV the RQO\ Za\ tR aFhLeYe ³apprRprLate´ 
GeFLVLRQV� RQe RI the FrLterLa IRr appRLQtLQJ a ZeOIare JXarGLaQ.��� 

���� %Rth (QJOLVh aQG 1eZ =eaOaQG VtatXteV haYe prLQFLpOeV aNLQ tR the QRtLRQ RI VXppRrteG 
GeFLVLRQ�PaNLQJ EXt there are IeZ PeFhaQLVPV tR prLRrLtLVe Rr eQIRrFe theP� ,Q the 0C$� a 
perVRQ LV ³QRt tR Ee treateG aV XQaEOe tR PaNe a GeFLVLRQ XQOeVV aOO praFtLFaEOe VtepV tR heOp 
hLP tR GR VR haYe EeeQ taNeQ ZLthRXt VXFFeVV�´���  7he aFFRPpaQ\LQJ CRGe RI 3raFtLFe XQGer 
the 0C$ prRYLGeV JXLGaQFe tR prRIeVVLRQaOV aQG GeFLVLRQ�PaNerV RQ hRZ tR VXppRrt peRpOe 

                                                
��9    7he 3335 $Ft aIILrPV the FRPPRQ OaZ preVXPptLRQ RI FRPpeteQFe�  7he preVXPptLRQ LV reEXttaEOe aQG 

the OeJaO EXrGeQ RI eVtaEOLVhLQJ OaFN RI FRPpeteQFe IaOOV RQ the perVRQ aOOeJLQJ Lt� 7he preVXPptLRQ RI 
FRPpeteQFe appearV LQ V � 3art 1� 3erVRQaO 5LJhtV� V ��� 3art � 3rRpert\ 5LJhtV aQG V 9�% (QGXrLQJ 
3RZerV RI $ttRrQe\� the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 8QGer the +'C CRGe the 
preVXPptLRQ RI FRPpeteQFe LV reFRJQLVeG LQ 5LJht ����� 

���   ³Capa[�LQFapa[´ LV /atLQ IRr FapaEOe�LQFapaEOe� OatLQ�GLFtLRQar\�Qet� 
��1   0eQtaO CapaFLt\ $Ft ����� V 1���� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �����  
���   3 /ettV �eG�� Assessment of Mental Capacity, A Practical Guide for Doctors and Lawyers ��rG eG� 7he 

%rLtLVh 0eGLFaO $VVRFLatLRQ aQG the /aZ 6RFLet\� ��1�� at ��� 
���  3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1����� 
���   0eQtaO CapaFLt\ $Ft ����� V 1���� 
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�� VtatXtRr\ reOatLRQVhLpV RI VXppRrt ± Zhether thrRXJh prLYate Rr FRXrt�trLEXQaO 
appRLQtPeQt� 

���1 8QOLNe traGLtLRQaO JXarGLaQVhLp OaZ� VXppRrteG GeFLVLRQ�PaNLQJ IRFXVeV RQ peRpOe retaLQLQJ 
theLr legal pRZerV RI GeFLVLRQ� EXt a thLrG part\ LV aXthRrLVeG E\ OaZ tR GR VXFh thLQJV aV 
prRYLGe aVVLVtaQFe� Rr aFFeVV aQG Vhare theLr perVRQaO LQIRrPatLRQ����  $V XQGerVtRRG LQ 
hXPaQ rLJhtV OaZ� VXppRrteG GeFLVLRQ�PaNLQJ LQYROYeV PRre thaQ VXppRrt with GeFLVLRQ�
PaNLQJ� Lt LV aERXt prRYLGLQJ aQ aOterQatLYe OeJaO PeFhaQLVP that JLYe peRpOe OeJaO VtaQGLQJ 
Zhere pRVVLEOe aQG tR reFRJQLVe theLr QeeGV ZLthLQ the IraPeZRrN RI the OaZ���� 

���� /eJaO FapaFLt\ FaQ Ee XQGerVtRRG aV a FRQtLQXXP LQ ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ RFFXrV 
thrRXJhRXt�  7here LV a pRLQt aORQJ the FRQtLQXXP LQ ZhLFh a perVRQ Pa\ Ee IRXQG XQaEOe tR 
PaNe a OeJaOO\ ELQGLQJ GeFLVLRQ� eYeQ ZLth VXppRrt �here the perVRQ ORVeV OeJaO aJeQF\ EXt 
retaLQV OeJaO VtaQGLQJ�����  :here thLV pRLQt LV tR Ee IRXQG GepeQGV RQ the FRPpOe[Lt\ RI the 
GeFLVLRQ�   %Xt the OLNeO\ ZLOO aQG preIereQFeV RI the perVRQ VtLOO rePaLQ FeQtraO tR the GeFLVLRQ�
PaNLQJ prRFeVV�  

���� 7here are VRPe FhaOOeQJeV LQ eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53'� 7he OaFN 
RI a FOear GeILQLtLRQ RI VXppRrteG GeFLVLRQ�PaNLQJ haV OeG tR FRQFeptXaO FRQIXVLRQ aERXt Zhat 
Lt PeaQV LQ OaZ� ,tV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\ LV QRt eQtLreO\ FOear� 1Rr LV Lt 
FOear hRZ VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI VXppRrteG GeFLVLRQ�PaNLQJ 
are tR FR�e[LVt� 7here ZLOO Ee VRPe VLtXatLRQV ZheQ a perVRQ LV FRPpOeteO\ XQaEOe tR partLFLpate 
LQ GeFLVLRQV� VXFh aV ZheQ LQ a FRPa� 7here ZLOO aOVR Ee FLrFXPVtaQFeV Zhere a perVRQ ZLth 
LPpaLreG FapaFLt\ LV JLYeQ VXppRrt EXt the\ Pa\ VtLOO OaFN the aELOLt\ tR PaNe a GeFLVLRQ IRr 
thePVeOYeV� ,Q theVe VLtXatLRQV a VXEVtLtXte GeFLVLRQ�PaNer ZLOO QeeG tR PaNe a GeFLVLRQ IRr 
theP� 

Supported decision-making – a legal principle 

���� ([LVtLQJ OeJaO prLQFLpOeV LQ ERth the 0C$ aQG 3335 $Ft LPpOLFLtO\ aVVXPe that there LV a rROe 
IRr VXppRrteG GeFLVLRQ�PaNLQJ� PRre e[preVVO\ VR LQ the 0C$�  7heVe OeJaO prLQFLpOeV aQG 
FRQFeptV JRYerQ aOO GeFLVLRQV PaGe aQG aFtLRQV taNeQ XQGer ERth PeQtaO FapaFLt\ OaZV�  7he\ 
are the aLGV tR LQterpretLQJ the OaZ�  %Rth the 0C$ aQG the 3335 $Ft haYe prLQFLpOeV that are 
reParNaEO\ VLPLOar e[Fept IRr the 0C$¶V RYerrLGLQJ GeFLVLRQ�PaNLQJ prLQFLpOe RI the perVRQ¶V 
EeVt LQtereVtV����  %\ FRPparLVRQ� EeVt LQtereVtV LV QRt aQ e[preVV prLQFLpOe RI the 3335 $Ft� 
LQVteaG LtV prLPar\ REMeFtLYeV are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG tR Pa[LPLVe 
the perVRQ¶V FapaFLt\ tR partLFLpate LQ GeFLVLRQ�PaNLQJ���� 

  

                                                
���   7 CarQe\� aERYe Q ��� at ��� 
���   %rRZQLQJ� aERYe Q ��� at ��� 
���    %rRZQLQJ� aERYe Q ��� at �9� 
���    0eQtaO CapaFLt\ $Ft ����� VV 1��� aQG �� 
���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ��1� aQG ���� 8QGer the +'C CRGe� Zhere a 

perVRQ haV GLPLQLVheG FRPpeteQFe IRr GeFLVLRQ�PaNLQJ the\ VtLOO retaLQ the rLJht tR PaNe LQIRrPeG 
FhRLFeV aQG JLYe LQIRrPeG FRQVeQt� tR the e[teQt apprRprLate tR hLV Rr her OeYeO RI FRPpeteQFe� 5LJht 
�����    

�� 
 

Figure 2: Legal principles

Mental Capacity Act

x Assumption of capacity

x All practicable steps to help make a 
decision

x Unwise decisions

x Best interests

x Less restrictive of the rights and 
freedoms

PPPR Act

x Presumption of capacity

x Maximising a person’s capacity to the 

greatest extent possible

x Imprudent decisions

x Least restrictive intervention

KEY : Red shows primary principles of the respective legislation

���� $OO OeJaO prLQFLpOeV LQ the 0C$ aQG the 3335 $Ft are XQGerpLQQeG E\ the ethLFaO QRtLRQ RI 
aXtRQRP\ tR a OeVVer Rr Jreater GeJree� eYeQ thRXJh the YaOXe RI aXtRQRP\ LQ VRPe VLtXatLRQV 
LV FRQteVteG�  7he preVXPptLRQ RI FapaFLt\���9 Pa[LPLVLQJ a perVRQ¶V FapaFLt\� aQG 
PaLQtaLQLQJ theLr IreeGRP tR PaNe XQZLVe GeFLVLRQV �LI FapaEOe Rr ³Fapa[´����� reIOeFt the OeJaO 
³rLJht´ tR QRQ�LQterIereQFe aQG tR PaNe GeFLVLRQV IRr RQe¶V VeOI� 

���� 7he ³XQZLVe GeFLVLRQV´ prLQFLpOe aVVertV that peRpOe are eQtLtOeG tR PaNe LPprXGeQt GeFLVLRQV 
VR ORQJ aV the\ haYe the FapaFLt\ tR GR VR���1  7hXV� a perVRQ FaQQRt Ee GeePeG tR OaFN 
FapaFLt\ MXVt EeFaXVe heaOth prRIeVVLRQaOV� Rr eYeQ the FRXrt� GLVaJree ZLth theLr GeFLVLRQV� 
%Xt PaNLQJ XQZLVe FhRLFeV Pa\ Ee VXIILFLeQt tR raLVe GRXEtV aV tR the perVRQ¶V FapaFLt\� IRr 
e[aPpOe� LI thLV LV RXt RI FharaFter����   ,t LV aQ aVVeVVPeQt RI a perVRQ¶V GeFLVLRQ�PaNLQJ 
aELOLt\ aQG QRt the VXEVtaQFe RI the GeFLVLRQ the\ PaNe� that LV reOeYaQt tR the FRXrt e[erFLVLQJ 
MXrLVGLFtLRQ�  'eVpLte thLV ³LPprXGeQFe OLPLtatLRQ´� XQGer the 3335 $Ft the FRXrt Pa\ VtLOO 
FRQVLGer that the appRLQtPeQt RI a ZeOIare JXarGLaQ LV the RQO\ Za\ tR aFhLeYe ³apprRprLate´ 
GeFLVLRQV� RQe RI the FrLterLa IRr appRLQtLQJ a ZeOIare JXarGLaQ.��� 

���� %Rth (QJOLVh aQG 1eZ =eaOaQG VtatXteV haYe prLQFLpOeV aNLQ tR the QRtLRQ RI VXppRrteG 
GeFLVLRQ�PaNLQJ EXt there are IeZ PeFhaQLVPV tR prLRrLtLVe Rr eQIRrFe theP� ,Q the 0C$� a 
perVRQ LV ³QRt tR Ee treateG aV XQaEOe tR PaNe a GeFLVLRQ XQOeVV aOO praFtLFaEOe VtepV tR heOp 
hLP tR GR VR haYe EeeQ taNeQ ZLthRXt VXFFeVV�´���  7he aFFRPpaQ\LQJ CRGe RI 3raFtLFe XQGer 
the 0C$ prRYLGeV JXLGaQFe tR prRIeVVLRQaOV aQG GeFLVLRQ�PaNerV RQ hRZ tR VXppRrt peRpOe 

                                                
��9    7he 3335 $Ft aIILrPV the FRPPRQ OaZ preVXPptLRQ RI FRPpeteQFe�  7he preVXPptLRQ LV reEXttaEOe aQG 

the OeJaO EXrGeQ RI eVtaEOLVhLQJ OaFN RI FRPpeteQFe IaOOV RQ the perVRQ aOOeJLQJ Lt� 7he preVXPptLRQ RI 
FRPpeteQFe appearV LQ V � 3art 1� 3erVRQaO 5LJhtV� V ��� 3art � 3rRpert\ 5LJhtV aQG V 9�% (QGXrLQJ 
3RZerV RI $ttRrQe\� the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 8QGer the +'C CRGe the 
preVXPptLRQ RI FRPpeteQFe LV reFRJQLVeG LQ 5LJht ����� 

���   ³Capa[�LQFapa[´ LV /atLQ IRr FapaEOe�LQFapaEOe� OatLQ�GLFtLRQar\�Qet� 
��1   0eQtaO CapaFLt\ $Ft ����� V 1���� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �����  
���   3 /ettV �eG�� Assessment of Mental Capacity, A Practical Guide for Doctors and Lawyers ��rG eG� 7he 

%rLtLVh 0eGLFaO $VVRFLatLRQ aQG the /aZ 6RFLet\� ��1�� at ��� 
���  3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1����� 
���   0eQtaO CapaFLt\ $Ft ����� V 1���� 
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tR XQGerVtaQG reOeYaQt LQIRrPatLRQ GXrLQJ aVVeVVPeQt RI theLr FapaFLt\ aQG tR eQhaQFe theLr 
FapaELOLtLeV IRr GeFLVLRQ�PaNLQJ���� 

���� ,Q the 3335 $Ft� RQe RI the prLPar\ REMeFtLYeV LV tR Pa[LPLVe a perVRQ¶V FapaFLt\ tR the 
JreateVt e[teQt pRVVLEOe�  7hLV LV VRPetLPeV reIerreG tR aV the ³ePpRZerPeQt prLQFLpOe´� 7hLV 
GeVFrLptLRQ RYerVtateV the ZeLJht attaFheG tR Lt LQ praFtLFe� aV Lt teQGV tR Ee RYerVhaGRZeG E\ 
the Rther prLPar\ REMeFtLYe RI PaNLQJ the OeaVt reVtrLFtLYe LQterYeQtLRQ����   %Rth theVe 
prLQFLpOeV JeQeraOO\ FRPe LQtR pOa\ RQO\ after a perVRQ haV EeeQ IRXQG tR OaFN FapaFLt\ aQG 
aQ LQterYeQtLRQ LV FRQVLGereG QeFeVVar\�  )Rr e[aPpOe� RQO\ aIter a ZeOIare JXarGLaQ haV EeeQ 
appRLQteG are the\ pOaFeG XQGer a GXt\ tR FRQVXOt the perVRQ VXEMeFt tR the RrGer aQG tR 
Pa[LPLVe theLr partLFLpatLRQ LQ GeFLVLRQV���� 

���9 7he ZeaNQeVV RI thLV OeJaO IraPeZRrN LV that there LV QR pRVLtLYe REOLJatLRQ tR VXppRrt the 
perVRQ tR e[erFLVe theLr FapaFLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV� Rr� pXt 
aQRther Za\� there LV QR presumption RI VXppRrteG GeFLVLRQ�PaNLQJ�  )XrtherPRre� LI a perVRQ 
OaFNV FapaFLt\ aQG LQterYeQtLRQ LV FRQVLGereG QeFeVVar\� the IraPeZRrN GReV QRt ePphaVLVe 
that theLr ZLOO aQG preIereQFeV are VtLOO tR Ee taNeQ LQtR aFFRXQt ZheQ GeFLVLRQV are PaGe E\ 
RtherV�  

 

2C:  ETHICS, AUTONOMY AND THE LAW 

Autonomy and capacity 

���� 7he OaZ¶V apprRaFh tR FapaFLt\ LV FRQVLVteQt ZLth a traGLtLRQaO OLEeraO aFFRXQt RI aXtRQRP\ 
EaVeG RQ LQGLYLGXaO rLJhtV aQG QRQ�LQterIereQFe� 7he OLEeraO aFFRXQt VtLOO pOaFeV OLPLtV RQ 
aXtRQRP\ tR aYRLG harP�   ,Q -RhQ 6tXart 0LOO¶V ZRrGV���� 

 7he RQO\ pXrpRVe IRr ZhLFh pRZer FaQ Ee rLJhtIXOO\ e[erFLVeG RYer aQ\ PePEer RI a 
FLYLOLVeG FRPPXQLt\ aJaLQVt hLV ZLOO� LV tR preYeQt harP tR RtherV«2Yer hLPVeOI� RYer hLV 
RZQ ERG\ aQG PLQG� the LQGLYLGXaO LV VRYereLJQ�  

���1 7here are RFFaVLRQV ZheQ the 6tate� thrRXJh the OaZ� PLJht OeJLtLPateO\ RYerrLGe the 
aXtRQRP\ RI LQGLYLGXaOV IRr theLr RZQ JRRG� IRr e[aPpOe� the PaQGatRr\ XVe RI ELNe heOPetV 
IRr rRaG VaIet\� Rr PeQtaO heaOth OaZV that RYerrLGe aQ LQGLYLGXaO¶V aXtRQRP\ tR prRteFt the 
LQGLYLGXaO IrRP GRLQJ harP tR VeOI Rr RtherV� 

���� $OthRXJh aXtRQRP\ LV QRt ZLthRXt OLPLtV� RQFe the rLJht tR aXtRQRP\ GReV arLVe� Lt LV aFFRrGeG 
prLPar\ VtatXV LQ a hLerarFh\ RI YaOXeV���9  ,I there LV a FRQIOLFt EetZeeQ aXtRQRP\ aQG Rther 

                                                
���   2IILFe RI the 3XEOLF *XarGLaQ Mental Capacity Act Code of Practice �762� /RQGRQ� ��1�� at �9� 
���   7he REMeFtLYe RI Pa[LPLVLQJ a perVRQ¶V partLFLpatLRQ tR the JreateVt e[teQt pRVVLEOe LV rareO\ reIerreG tR 

LQ )aPLO\ CRXrt MXGJPeQtV�  
���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1�� 
���    -6 0LOO On Liberty �-RhQ 3arNer 	 6RQ� /RQGRQ� 1��9��  -6 0LOO LV RIteQ FLteG E\ -XGJeV LQ reIXVaO RI 

treatPeQt FaVeV� )Rr e[aPpOe� Nottinghamshire Healthcare NHS Trust v RC� aERYe Q 191� at >1�1��@� 
��9    2Qe RI the PRVt LQIOXeQtLaO te[tV LQ PeGLFaO ethLFV Zhere the prLQFLpOe RI aXtRQRP\ haV EeeQ aFFRrGeG 

VtatXV aERYe Rther prLQFLpOeV VXFh aV EeQeILFeQFe LV 7/ %eaXFhaPp aQG -) ChLOGreVV� Principles of 
Biomedical Ethics ��th eG� 2[IRrG 8QLYerVLt\ 3reVV�  1eZ <RrN� ��1��� 

�� 
 

YaOXeV� reVpeFt IRr aXtRQRP\ GLFtateV that GeFLVLRQ�PaNLQJ pRZer PXVt Ee IXOO\ VLtXateG LQ the 
LQGLYLGXaO reJarGOeVV RI FRQVeTXeQFeV IRr the perVRQ¶V ZeOIare aQG eYeQ IRr theLr OLIe��9�  

���� CapaFLt\ LV VaLG tR Ee the JateNeeper IRr aXtRQRP\��91  aV ePERGLeG LQ the OeJaO prLQFLpOeV RI 
the preVXPptLRQ RI FRPpeteQFe aQG that a perVRQ LV eQtLtOeG tR PaNe LPprXGeQt GeFLVLRQV �LQ 
(QJOLVh OaZ� ³XQZLVe GeFLVLRQV´� VR ORQJ aV the\ are FRQVLGereG tR haYe the FapaFLt\ tR GR 
VR��9�   7hLV ³ErLJhtOLQe´ GLYLVLRQ EetZeeQ FapaFLt\ aQG LQFapaFLt\� hRZeYer� aYRLGV ErRaGer 
TXeVtLRQV RI GeFLVLRQ�PaNLQJ aJeQF\ �aQG tR Ee reFRJQLVeG aV ³aQ aFtRr LQ OaZ´�� preIerrLQJ 
LQVteaG tR VhRehRrQ TXeVtLRQV RI aJeQF\ LQtR the teVt RI FapaFLt\��9�   7he prREOeP ZLth thLV 
ErLJhtOLQe apprRaFh LV the IaLOXre tR reFRJQLVe the e[teQt tR ZhLFh peRpOe ZLth LPpaLreG 
FapaFLt\ FaQ trXO\ e[erFLVe theLr aXtRQRP\�  $V 'RQQeOO\ e[pOaLQV��9� 

 $ perVRQ ZLth GePeQtLa IRrFeG tR FhRRVe EetZeeQ FRQtLQXLQJ tR OLYe at hRPe ZLth aQ 
aEXVLYe FhLOG Rr OLIe LQ a QXrVLQJ hRPe� FaQ harGO\ Ee GeVFrLEeG aV aQ aXtRQRPRXV aJeQt� 
QRtZLthVtaQGLQJ Zhether Rr QRt he Rr Vhe PeetV a OeJaO VtaQGarG IRr FapaFLt\� 

���� ,Q VettLQJ ERXQGarLeV RI PeQtaO FapaFLt\� LI the perVRQ¶V GeFLVLRQ ILtV ZLth VRFLetaO QRrPV� there 
LV a teQGeQF\ tR reJarG the GeFLVLRQ aV GePRQVtratLQJ the perVRQ¶V FapaFLt\�  ,I hRZeYer� the 
GeFLVLRQ GLIIerV IrRP VRFLetaO QRrPV� Lt LV PRre OLNeO\ that the perVRQ¶V FapaFLt\ LV 
TXeVtLRQeG��9�   ,QterYeQtLRQ RQ the EaVLV RI LQFapaFLt\ LV aQ LPpRrtaQt FRPpRQeQt RI the OaZ¶V 
apprRaFh tR heaOthFare GeFLVLRQ�PaNLQJ� Zhere there LV a QeeG tR EaOaQFe the YaOXeV RI 
aXtRQRP\ �VeOI�GeterPLQatLRQ� aQG EeQeILFeQFe �ZeOO�EeLQJ���9�    

Autonomy and the importance of relationships 

���� 7here LV a VXEVtaQtLaO ERG\ RI OLteratXre LQ ELRethLFV that LV FrLtLFaO RI the OLEeraO QRtLRQ RI 
aXtRQRP\ EeFaXVe Lt LV YLeZeG aV tRR LQGLYLGXaOLVtLF aQG LQFRQVLVteQt ZLth Rther LPpRrtaQt 
YaOXeV� VXFh aV GLJQLt\�9� Rr trXVt��9�  7here haV EeeQ LQFreaVeG reFRJQLtLRQ RI aXtRQRP\ aV 
a reOatLRQaO FRQFept� ,Q eVVeQFe� reOatLRQaO aXtRQRP\ treatV a perVRQ¶V aJeQF\ aV VhapeG Rr 
eYeQ FRQVtLtXteG E\ theLr eQYLrRQPeQt aQG VXppRrtLQJ reOatLRQVhLpV ZLth RtherV��99 eYeQ 
thRXJh reOatLRQVhLpV FaQ aOVR Ee RppreVVLYe aQG a threat tR a perVRQ¶V aXtRQRP\�  %e\RQG 
aJreePeQt that aXtRQRP\ LV YaOXaEOe aQG FaQQRt Ee VeparateG IrRP reOatLRQaO aQG VRFLaO 
FRQGLtLRQV� there are GLYerVe apprRaFheV tR reOatLRQaO aXtRQRP\� ��� 

���� :hLOe reVpeFt IRr aXtRQRP\ LV FeQtraO tR the hXPaQ rLJhtV IraPeZRrN� Rther YaOXeV� LQFOXGLQJ 
reVpeFt IRr GLJQLt\ are aOVR LPpRrtaQt���1  7he C53'¶V apprRaFh tR OeJaO FapaFLt\ haV OarJeO\ 

                                                
�9�    'RQQeOO\� aERYe Q ��� at �1� 
�91    'RQQeOO\� aERYe Q ��� at Chapter �� 
�9�     3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �����  
�9�    'RQQeOO\, aERYe Q ��� at �9 � ��. 
�9�    'RQQeOO\� aERYe Q �� at ����  7hLV e[aPpOe LV LQ reIereQFe tR the GeYeORpPeQt RI the YXOQeraELOLt\�EaVeG 

LQhereQt MXrLVGLFtLRQ LQ (QJOaQG� 
�9�    0 %ra]Ler aQG ( CaYe Medicine, Patients and the Law ��th eG 3eQJXLQ %RRNV� /RQGRQ� ��11� at ��� 
�9�    %XFhaQaQ aQG %rRFN� aERYe Q ��� 
�9�     C )RVter Choosing Life and Choosing Death: The tyranny of autonomy in medical ethics and law �+art 

3XEOLVhLQJ� 3RrtOaQG 	 2[IRrG� ���9�� 
�9�     2 2¶1eLOO Autonomy and Trust in Bioethics �CaPErLGJe 8QLYerVLt\ 3reVV� CaPErLGJe� ������  
�99     5eOatLRQaO PRGeOV RI aXtRQRP\ haYe EeeQ LQIOXeQtLaO aPRQJ IePLQLVt theRrLVtV ZLth VRPe apprRaFheV 

PRre FRQtrRYerVLaO thaQ RtherV�  6ee C 0aF.eQ]Le aQG 1 6tROMar �eGV� Relational Autonomy: Feminist 
Perspectives on Autonomy, Agency and the Social Self �2[IRrG 8QLYerVLt\ 3reVV� 1eZ <RrN� ������ 6ee 
aOVR - +errLQJ Relational Autonomy and Family Law �6prLQJer� 1eZ <RrN� ��1���  

���    6erLeV� aERYe Q ���� 
��1    7he VtateG pXrpRVe RI the C53' LQ art 1 LV tR ³prRPRte� prRteFt aQG eQVXre the IXOO aQG eTXaO eQMR\PeQt 

RI aOO hXPaQ rLJhtV aQG IXQGaPeQtaO IreeGRPV E\ aOO perVRQV ZLth GLVaELOLtLeV� aQG tR prRPRte reVpeFt 
IRr theLr LQhereQt GLJQLt\´�  6ee aOVR art 1�� IreeGRP IrRP tRrtXre aQG LQhXPaQ aQG GeJraGLQJ treatPeQt� 
art 1�� reVpeFt IRr ph\VLFaO aQG PeQtaO LQteJrLt\� aQG art ��� reVpeFt IRr prLYaF\� 
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tR XQGerVtaQG reOeYaQt LQIRrPatLRQ GXrLQJ aVVeVVPeQt RI theLr FapaFLt\ aQG tR eQhaQFe theLr 
FapaELOLtLeV IRr GeFLVLRQ�PaNLQJ���� 

���� ,Q the 3335 $Ft� RQe RI the prLPar\ REMeFtLYeV LV tR Pa[LPLVe a perVRQ¶V FapaFLt\ tR the 
JreateVt e[teQt pRVVLEOe�  7hLV LV VRPetLPeV reIerreG tR aV the ³ePpRZerPeQt prLQFLpOe´� 7hLV 
GeVFrLptLRQ RYerVtateV the ZeLJht attaFheG tR Lt LQ praFtLFe� aV Lt teQGV tR Ee RYerVhaGRZeG E\ 
the Rther prLPar\ REMeFtLYe RI PaNLQJ the OeaVt reVtrLFtLYe LQterYeQtLRQ����   %Rth theVe 
prLQFLpOeV JeQeraOO\ FRPe LQtR pOa\ RQO\ after a perVRQ haV EeeQ IRXQG tR OaFN FapaFLt\ aQG 
aQ LQterYeQtLRQ LV FRQVLGereG QeFeVVar\�  )Rr e[aPpOe� RQO\ aIter a ZeOIare JXarGLaQ haV EeeQ 
appRLQteG are the\ pOaFeG XQGer a GXt\ tR FRQVXOt the perVRQ VXEMeFt tR the RrGer aQG tR 
Pa[LPLVe theLr partLFLpatLRQ LQ GeFLVLRQV���� 

���9 7he ZeaNQeVV RI thLV OeJaO IraPeZRrN LV that there LV QR pRVLtLYe REOLJatLRQ tR VXppRrt the 
perVRQ tR e[erFLVe theLr FapaFLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV� Rr� pXt 
aQRther Za\� there LV QR presumption RI VXppRrteG GeFLVLRQ�PaNLQJ�  )XrtherPRre� LI a perVRQ 
OaFNV FapaFLt\ aQG LQterYeQtLRQ LV FRQVLGereG QeFeVVar\� the IraPeZRrN GReV QRt ePphaVLVe 
that theLr ZLOO aQG preIereQFeV are VtLOO tR Ee taNeQ LQtR aFFRXQt ZheQ GeFLVLRQV are PaGe E\ 
RtherV�  

 

2C:  ETHICS, AUTONOMY AND THE LAW 

Autonomy and capacity 

���� 7he OaZ¶V apprRaFh tR FapaFLt\ LV FRQVLVteQt ZLth a traGLtLRQaO OLEeraO aFFRXQt RI aXtRQRP\ 
EaVeG RQ LQGLYLGXaO rLJhtV aQG QRQ�LQterIereQFe� 7he OLEeraO aFFRXQt VtLOO pOaFeV OLPLtV RQ 
aXtRQRP\ tR aYRLG harP�   ,Q -RhQ 6tXart 0LOO¶V ZRrGV���� 

 7he RQO\ pXrpRVe IRr ZhLFh pRZer FaQ Ee rLJhtIXOO\ e[erFLVeG RYer aQ\ PePEer RI a 
FLYLOLVeG FRPPXQLt\ aJaLQVt hLV ZLOO� LV tR preYeQt harP tR RtherV«2Yer hLPVeOI� RYer hLV 
RZQ ERG\ aQG PLQG� the LQGLYLGXaO LV VRYereLJQ�  

���1 7here are RFFaVLRQV ZheQ the 6tate� thrRXJh the OaZ� PLJht OeJLtLPateO\ RYerrLGe the 
aXtRQRP\ RI LQGLYLGXaOV IRr theLr RZQ JRRG� IRr e[aPpOe� the PaQGatRr\ XVe RI ELNe heOPetV 
IRr rRaG VaIet\� Rr PeQtaO heaOth OaZV that RYerrLGe aQ LQGLYLGXaO¶V aXtRQRP\ tR prRteFt the 
LQGLYLGXaO IrRP GRLQJ harP tR VeOI Rr RtherV� 

���� $OthRXJh aXtRQRP\ LV QRt ZLthRXt OLPLtV� RQFe the rLJht tR aXtRQRP\ GReV arLVe� Lt LV aFFRrGeG 
prLPar\ VtatXV LQ a hLerarFh\ RI YaOXeV���9  ,I there LV a FRQIOLFt EetZeeQ aXtRQRP\ aQG Rther 

                                                
���   2IILFe RI the 3XEOLF *XarGLaQ Mental Capacity Act Code of Practice �762� /RQGRQ� ��1�� at �9� 
���   7he REMeFtLYe RI Pa[LPLVLQJ a perVRQ¶V partLFLpatLRQ tR the JreateVt e[teQt pRVVLEOe LV rareO\ reIerreG tR 

LQ )aPLO\ CRXrt MXGJPeQtV�  
���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1�� 
���    -6 0LOO On Liberty �-RhQ 3arNer 	 6RQ� /RQGRQ� 1��9��  -6 0LOO LV RIteQ FLteG E\ -XGJeV LQ reIXVaO RI 

treatPeQt FaVeV� )Rr e[aPpOe� Nottinghamshire Healthcare NHS Trust v RC� aERYe Q 191� at >1�1��@� 
��9    2Qe RI the PRVt LQIOXeQtLaO te[tV LQ PeGLFaO ethLFV Zhere the prLQFLpOe RI aXtRQRP\ haV EeeQ aFFRrGeG 

VtatXV aERYe Rther prLQFLpOeV VXFh aV EeQeILFeQFe LV 7/ %eaXFhaPp aQG -) ChLOGreVV� Principles of 
Biomedical Ethics ��th eG� 2[IRrG 8QLYerVLt\ 3reVV�  1eZ <RrN� ��1��� 

�� 
 

YaOXeV� reVpeFt IRr aXtRQRP\ GLFtateV that GeFLVLRQ�PaNLQJ pRZer PXVt Ee IXOO\ VLtXateG LQ the 
LQGLYLGXaO reJarGOeVV RI FRQVeTXeQFeV IRr the perVRQ¶V ZeOIare aQG eYeQ IRr theLr OLIe��9�  

���� CapaFLt\ LV VaLG tR Ee the JateNeeper IRr aXtRQRP\��91  aV ePERGLeG LQ the OeJaO prLQFLpOeV RI 
the preVXPptLRQ RI FRPpeteQFe aQG that a perVRQ LV eQtLtOeG tR PaNe LPprXGeQt GeFLVLRQV �LQ 
(QJOLVh OaZ� ³XQZLVe GeFLVLRQV´� VR ORQJ aV the\ are FRQVLGereG tR haYe the FapaFLt\ tR GR 
VR��9�   7hLV ³ErLJhtOLQe´ GLYLVLRQ EetZeeQ FapaFLt\ aQG LQFapaFLt\� hRZeYer� aYRLGV ErRaGer 
TXeVtLRQV RI GeFLVLRQ�PaNLQJ aJeQF\ �aQG tR Ee reFRJQLVeG aV ³aQ aFtRr LQ OaZ´�� preIerrLQJ 
LQVteaG tR VhRehRrQ TXeVtLRQV RI aJeQF\ LQtR the teVt RI FapaFLt\��9�   7he prREOeP ZLth thLV 
ErLJhtOLQe apprRaFh LV the IaLOXre tR reFRJQLVe the e[teQt tR ZhLFh peRpOe ZLth LPpaLreG 
FapaFLt\ FaQ trXO\ e[erFLVe theLr aXtRQRP\�  $V 'RQQeOO\ e[pOaLQV��9� 

 $ perVRQ ZLth GePeQtLa IRrFeG tR FhRRVe EetZeeQ FRQtLQXLQJ tR OLYe at hRPe ZLth aQ 
aEXVLYe FhLOG Rr OLIe LQ a QXrVLQJ hRPe� FaQ harGO\ Ee GeVFrLEeG aV aQ aXtRQRPRXV aJeQt� 
QRtZLthVtaQGLQJ Zhether Rr QRt he Rr Vhe PeetV a OeJaO VtaQGarG IRr FapaFLt\� 

���� ,Q VettLQJ ERXQGarLeV RI PeQtaO FapaFLt\� LI the perVRQ¶V GeFLVLRQ ILtV ZLth VRFLetaO QRrPV� there 
LV a teQGeQF\ tR reJarG the GeFLVLRQ aV GePRQVtratLQJ the perVRQ¶V FapaFLt\�  ,I hRZeYer� the 
GeFLVLRQ GLIIerV IrRP VRFLetaO QRrPV� Lt LV PRre OLNeO\ that the perVRQ¶V FapaFLt\ LV 
TXeVtLRQeG��9�   ,QterYeQtLRQ RQ the EaVLV RI LQFapaFLt\ LV aQ LPpRrtaQt FRPpRQeQt RI the OaZ¶V 
apprRaFh tR heaOthFare GeFLVLRQ�PaNLQJ� Zhere there LV a QeeG tR EaOaQFe the YaOXeV RI 
aXtRQRP\ �VeOI�GeterPLQatLRQ� aQG EeQeILFeQFe �ZeOO�EeLQJ���9�    

Autonomy and the importance of relationships 

���� 7here LV a VXEVtaQtLaO ERG\ RI OLteratXre LQ ELRethLFV that LV FrLtLFaO RI the OLEeraO QRtLRQ RI 
aXtRQRP\ EeFaXVe Lt LV YLeZeG aV tRR LQGLYLGXaOLVtLF aQG LQFRQVLVteQt ZLth Rther LPpRrtaQt 
YaOXeV� VXFh aV GLJQLt\�9� Rr trXVt��9�  7here haV EeeQ LQFreaVeG reFRJQLtLRQ RI aXtRQRP\ aV 
a reOatLRQaO FRQFept� ,Q eVVeQFe� reOatLRQaO aXtRQRP\ treatV a perVRQ¶V aJeQF\ aV VhapeG Rr 
eYeQ FRQVtLtXteG E\ theLr eQYLrRQPeQt aQG VXppRrtLQJ reOatLRQVhLpV ZLth RtherV��99 eYeQ 
thRXJh reOatLRQVhLpV FaQ aOVR Ee RppreVVLYe aQG a threat tR a perVRQ¶V aXtRQRP\�  %e\RQG 
aJreePeQt that aXtRQRP\ LV YaOXaEOe aQG FaQQRt Ee VeparateG IrRP reOatLRQaO aQG VRFLaO 
FRQGLtLRQV� there are GLYerVe apprRaFheV tR reOatLRQaO aXtRQRP\� ��� 

���� :hLOe reVpeFt IRr aXtRQRP\ LV FeQtraO tR the hXPaQ rLJhtV IraPeZRrN� Rther YaOXeV� LQFOXGLQJ 
reVpeFt IRr GLJQLt\ are aOVR LPpRrtaQt���1  7he C53'¶V apprRaFh tR OeJaO FapaFLt\ haV OarJeO\ 

                                                
�9�    'RQQeOO\� aERYe Q ��� at �1� 
�91    'RQQeOO\� aERYe Q ��� at Chapter �� 
�9�     3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �����  
�9�    'RQQeOO\, aERYe Q ��� at �9 � ��. 
�9�    'RQQeOO\� aERYe Q �� at ����  7hLV e[aPpOe LV LQ reIereQFe tR the GeYeORpPeQt RI the YXOQeraELOLt\�EaVeG 

LQhereQt MXrLVGLFtLRQ LQ (QJOaQG� 
�9�    0 %ra]Ler aQG ( CaYe Medicine, Patients and the Law ��th eG 3eQJXLQ %RRNV� /RQGRQ� ��11� at ��� 
�9�    %XFhaQaQ aQG %rRFN� aERYe Q ��� 
�9�     C )RVter Choosing Life and Choosing Death: The tyranny of autonomy in medical ethics and law �+art 

3XEOLVhLQJ� 3RrtOaQG 	 2[IRrG� ���9�� 
�9�     2 2¶1eLOO Autonomy and Trust in Bioethics �CaPErLGJe 8QLYerVLt\ 3reVV� CaPErLGJe� ������  
�99     5eOatLRQaO PRGeOV RI aXtRQRP\ haYe EeeQ LQIOXeQtLaO aPRQJ IePLQLVt theRrLVtV ZLth VRPe apprRaFheV 

PRre FRQtrRYerVLaO thaQ RtherV�  6ee C 0aF.eQ]Le aQG 1 6tROMar �eGV� Relational Autonomy: Feminist 
Perspectives on Autonomy, Agency and the Social Self �2[IRrG 8QLYerVLt\ 3reVV� 1eZ <RrN� ������ 6ee 
aOVR - +errLQJ Relational Autonomy and Family Law �6prLQJer� 1eZ <RrN� ��1���  

���    6erLeV� aERYe Q ���� 
��1    7he VtateG pXrpRVe RI the C53' LQ art 1 LV tR ³prRPRte� prRteFt aQG eQVXre the IXOO aQG eTXaO eQMR\PeQt 

RI aOO hXPaQ rLJhtV aQG IXQGaPeQtaO IreeGRPV E\ aOO perVRQV ZLth GLVaELOLtLeV� aQG tR prRPRte reVpeFt 
IRr theLr LQhereQt GLJQLt\´�  6ee aOVR art 1�� IreeGRP IrRP tRrtXre aQG LQhXPaQ aQG GeJraGLQJ treatPeQt� 
art 1�� reVpeFt IRr ph\VLFaO aQG PeQtaO LQteJrLt\� aQG art ��� reVpeFt IRr prLYaF\� 

55



�� 
 

GraZQ RQ the QRtLRQ RI reOatLRQaO aXtRQRP\���� $ reOatLRQaO apprRaFh tR FapaFLt\ aVVeVVPeQtV 
IRr e[aPpOe� reTXLreV a VhLIt LQ IRFXV aZa\ IrRP teVtLQJ the LQterQaO ZRrNLQJV RI the LQGLYLGXaO¶V 
PLQG aQG LQVteaG reTXLreV that aFFRXQt Ee taNeQ RI the ZLGer FRQte[t� ERth VtrXFtXraO aQG 
perVRQaO� ZhLFh LQIOXeQFeV the perVRQ¶V FapaFLt\�   $V 'RQQeOO\ Va\V� ��� 

7he FapaFLt\ aVVeVVRr Pa\ QR ORQJer Ee YLeZeG aV aQ REMeFtLYe RXtVLGer ZhR teVtV the 
patLeQt aQG GeFLGeV Zhether Vhe LV FapaEOe Rr QRt EXt aV aQ eVVeQtLaO part RI the prRFeVV 
RI GeYeORpLQJ her FapaFLt\� 

���� :hether the rLJhtV eQVhrLQeG LQ the C53' are YLeZeG thrRXJh aQ LQGLYLGXaOLVtLF Rr a reOatLRQaO 
OeQV RQ aXtRQRP\� there LV aJreePeQt aERXt the LPpRrtaQFe RI reOatLRQVhLpV LQ e[erFLVLQJ OeJaO 
FapaFLt\�  'eFLVLRQ�PaNLQJ aELOLt\ FaQQRt Ee YLeZeG LQ LVROatLRQ aQG Pa\ Ee GepeQGeQt RQ the 
TXaOLt\ RI a perVRQ¶V reOatLRQVhLpV ZLth RtherV�  9aOXLQJ aXtRQRP\ LV YLeZeG aV a pRVLtLYe 
REOLJatLRQ� eYeQ aQ aFhLeYePeQt���� ZhLFh pOaFeV the LQGLYLGXaO at the FeQtre RI the GeFLVLRQ�
PaNLQJ�  

Best interests and supported decision-making 

���� 'eVpLte LtV paterQaOLVtLF RrLJLQV� the ³EeVt LQtereVtV´ VtaQGarG IRr GeFLVLRQ�PaNLQJ LQ the 0C$ 
haV the pRteQtLaO tR prRYLGe PeaQLQJIXO prRteFtLRQ IRr a perVRQ¶V aXtRQRP\ Zhere a perVRQ 
OaFNV FapaFLt\ LQ OaZ����  ,Q the paVt� EeVt LQtereVtV at FRPPRQ OaZ �aQG aV XQGerVtRRG LQ 
earOLer FaVe OaZ� haV traGLtLRQaOO\ EeeQ aVVRFLateG ZLth LPperatLYeV RI GRLQJ JRRG� aQG 
aYRLGaQFe RI harP� ,Q LtV hLJheVt IRrP Lt LV reJarGeG aV aQ e[preVVLRQ RI paterQaOLVP ± Zhat 
LV EeVt IRr that perVRQ GeFLGeG E\ VRPeRQe eOVe�   

���9 3rRperO\ XQGerVtRRG� aVVeVVLQJ EeVt LQtereVtV reFRJQLVeV the LPpRrtaQFe RI reOatLRQVhLpV����  
$V a VtaQGarG IRr GeFLVLRQ�PaNLQJ Lt aGGV FRQVLGeraEOe traQVpareQF\ tR the GeFLVLRQ�PaNLQJ 
prRFeVV aQG tR the reaOLt\ that there ZLOO Ee VLtXatLRQV Zhere a perVRQ LV XQaEOe tR PaNe aQG�Rr 
partLFLpate LQ PaNLQJ a GeFLVLRQ aQG the GeFLVLRQ ZLOO QeeG tR Ee PaGe IRr theP E\ RtherV�    

���� 6eFtLRQ � RI the 0C$ prRYLGeV a FheFNOLVt RI IaFtRrV tR Ee appOLeG LQ PaNLQJ aQ aVVeVVPeQt 
RI EeVt LQtereVtV that taNeV LQtR aFFRXQt ³a ZLGe raQJe RI ethLFaO� VRFLaO� PRraO� ePRtLRQaO aQG 
ZeOIare FRQVLGeratLRQV´����  ,t LV a h\ErLG VtaQGarG� the RYeraOO TXeVtLRQ RI a perVRQ¶V EeVt 
LQtereVtV LV aQ REMeFtLYe RQe� EXt LV LQIRrPeG E\ the perVRQ¶V paVt aQG preVeQt ZLVheV aQG the 
RpLQLRQ RI RtherV aV tR Zhat ZRXOG Ee LQ theLr EeVt LQtereVtV� ���   

                                                
���    6erLeV� aERYe Q ����   7he (VVe[ $XtRQRP\ prRMeFt arJXeG that the IXQFtLRQaO teVt IRr GeFLVLRQ�PaNLQJ 

aELOLt\ LV FRQVLVteQt ZLth the C53' LQ part EeFaXVe RI the LQtrLQVLF FRQQeFtLRQ EetZeeQ GeFLVLRQ�PaNLQJ 
aELOLt\ aQG aXtRQRP\�  7he\ aFFepteG a PRGerate reOatLRQaO pRVLtLRQ EXt reMeFteG the LGea that the C53' 
reTXLreV reFRJQLtLRQ RI active OeJaO FapaFLt\� aFFeptLQJ that OeJaO aJeQF\ �EeLQJ ³aQ aFtRr XQGer the OaZ´� 
LV a IXQGaPeQtaO FRPpRQeQt RI OeJaO FapaFLt\� 

���    'RQQeOO\� aERYe Q ��� at 11�� 
���    $Q aFFRXQt RI aXtRQRP\ aV aQ ³aFhLeYePeQt´ GraZV RQ the ZRrN RI - 5a] The Morality of Freedom 

�2[IRrG 8QLYerVLt\ 3reVV� /RQGRQ� 19��� at ���� FLteG LQ 0 'RQQeOO\� aERYe Q ��� at �1�  
���    6ee Chapter � %eVt ,QtereVtV� a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 
���   - +errLQJ aQG C )RVter ³:eOIare 0eaQV 5eOatLRQaOLt\� 9LrtXe aQG $OtrXLVP´ ���1�� ����� /eJaO 6tXGLeV 

���� 7he aXthRrV reIer tR the ZeOIare prLQFLpOe LQ the ChLOGreQ $Ft aQG the EeVt LQtereVtV teVt LQ the 0C$ 
aV V\QRQ\PRXV� 

���    Re MM (An Adult) >����@ (:+C ���� �)aP� at >99@ 0XQE\ -� 
���    %eVt LQtereVtV GeFLVLRQV FaQ aOVR reVXOt LQ a GeFLVLRQ that LV FRQtrar\ tR a perVRQ¶V ZLVheV� )Rr e[aPpOe�

The Mental Health Trust and others v DD by her litigation friend, the Official Solicitor� %C >��1�@ (:C23 
� �)aP��  a VerLeV RI GeFLVLRQV Zhere a ���\ear�ROG ZRPaQ ZLth OearQLQJ GLVaELOLtLeV ZaV RrGereG aJaLQVt 
her ZLVheV tR Ee taNeQ tR hRVpLtaO IRr OaparRVFRpLF VterLOLVatLRQ�  '' haG VL[ FhLOGreQ preYLRXVO\ ZhR 
Zere ORRNeG aIter E\ VXEVtLtXte FarerV aQG ZLth aOO RI ZhRP Vhe haG QR RQJRLQJ FRQtaFt� 

�� 
 

���1 $V XQGerVtRRG LQ the 0C$� EeVt LQtereVtV LV aOVR EaVeG RQ QRtLRQV RI aXtRQRP\�   ,t PaNeV Lt 
FOear that� eYeQ thRXJh the perVRQ Pa\ OaFN FapaFLt\ �LQ OaZ�� ´VR Iar aV reaVRQaEO\ 
praFtLFaEOe´ the\ VhRXOG Ee perPLtteG aQG eQFRXraJeG tR partLFLpate ³aV IXOO\ aV pRVVLEOe LQ 
aQ\ aFt GRQe aQG aQ\ GeFLVLRQ aIIeFtLQJ theP´��9 aQG that theLr ³ZLVheV aQG IeeOLQJV PXVt Ee 
taNeQ LQtR aFFRXQt´��1�  7hLV apprRaFh reFRJQLVeV that eYeQ Zhere a perVRQ GReV QRt haYe 
FapaFLt\ tR PaNe aQ eIIeFtLYe GeFLVLRQ� the\ Pa\ pOa\ aQ LPpRrtaQt part LQ the GeFLVLRQ�PaNLQJ 
prRFeVV��11 

���� $V +errLQJ REVerYeV� �1� 

« that GReV QRt PeaQ theLr YLeZV aQG IeeOLQJV FRXQt IRr QRthLQJ�  ,QGeeG there LV 
reFRJQLtLRQ LQ VeFtLRQ � that eYeQ LI Lt LV QRt pRVVLEOe IRr 3 �the perVRQ� tR PaNe a GeFLVLRQ� 
the\ VhRXOG VtLOO Ee LQYROYeG tR a reaVRQaEOe e[teQt LQ the GeFLVLRQ�PaNLQJ prRFeVV aQG 
theLr YLeZV VhRXOG Ee OLVteQeG tR� 

���� 7he EeVt LQtereVtV IraPeZRrN haV EeeQ reMeFteG E\ thRVe ZhR VtrRQJO\ ePphaVLVe the YaOXe 
RI VXppRrteG GeFLVLRQ�PaNLQJ that LV JLYeQ prLRrLt\ LQ the C53'� hRZeYer� the LQFOXVLRQ LQ the 
prRFeVV RI the perVRQ ZLth LPpaLreG FapaFLt\ IRr GeFLVLRQ�PaNLQJ FaQ Ee YLeZeG aV aQ 
³apprRprLate PeaVXre´ XQGer art 1���� RI the C53' tR aVFertaLQ the perVRQ¶V ZLOO aQG 
preIereQFeV XQGer art 1������1�   7he (QJOLVh /aZ CRPPLVVLRQ haV reFRPPeQGeG that there 
VhRXOG Ee a preVXPptLRQ RI the perVRQ¶V ZLVheV aQG IeeOLQJV tR PaNe the EeVt LQtereVtV 
VtaQGarG PRre FRPpOLaQt ZLth the C53'��1� 7he $XVtraOLaQ repRrt haV eIIeFtLYeO\ rephraVeG 
the EeVt LQtereVtV VtaQGarG LQ the OaQJXaJe RI the C53' aV ³:LOO� 3reIereQFeV aQG 5LJhtV 
*XLGeOLQeV�´ aQG there LV QR appreFLaEOe GLIIereQFe LQ the VtaQGarG tR Ee aGhereG tR E\ the 
VXEVtLtXte GeFLVLRQ�PaNer��1� 

���� 7he ³EeVt LQtereVtV´ VtaQGarG� E\ ZhateYer QaPe� reFRJQLVeV that Zhere VXppRrteG GeFLVLRQ�
PaNLQJ RptLRQV haYe EeeQ e[haXVteG� GeFLVLRQV E\ RtherV QeeG tR Ee PaGe�  ,t FaQ prRYLGe a 
traQVpareQt EaVLV IRr GeFLVLRQ�PaNLQJ ZheQ a perVRQ LV XQaEOe tR IXOO\ e[erFLVe theLr OeJaO 
FapaFLt\ aQG LV aQ eVVeQtLaO FRPpOePeQt tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN� 

2D:  THE CULTURAL DIMENSION 

7iNDQJD Māori 

���� 7he FeQtraOLt\ aQG LPpRrtaQFe RI 0ƗRrL EeOLeIV aQG YaOXeV� aV e[preVVeG thrRXJh tLNaQJa 
0ƗRrL� haV reFeLYeG JrRZLQJ reFRJQLtLRQ LQ PRGerQ 1eZ =eaOaQG OaZ�  7LNaQJa� aV aQ 
e[preVVLRQ RI 0ƗRrL FXVtRPar\ YaOXeV aQG praFtLFe� ErLQJV reFRJQLtLRQ RI 7e $R 0ƗRrL� a 0ƗRrL 
ZRrOG YLeZ� aQG Gepth tR the XQGerVtaQGLQJ RI FXOtXraO YaOXeV that XQGerpLQ the OaZ�  7e 7LrLtL 

                                                
��9    0eQtaO CapaFLt\ $Ft ����� V ����� 
�1�   0eQtaO CapaFLt\ $Ft ����� V �����  
�11    /aZ CRPPLVVLRQ Mental Incapacity: Item 9 of the Fourth Programme of Law Reform: Mentally 

Incapacitated Adults, CRPPLVVLRQ paper 1R ��1 �+062� /RQGRQ� 199�� at ��� 
�1�    +errLQJ� ³%eVt ,QtereVtV aQG 'ePeQtLa´ LQ )RVter� +errLQJ aQG 'RrRQ� aERYe Q �� at ���� 
�1�    'RQQeOO\� aERYe Q �� at 19�� 
�1�    /aZ CRPPLVVLRQ� aERYe Q 199 at 1�� >1����@� 
�1�    $/5C 5epRrt� aERYe Q ����  5eFRPPeQGatLRQ ��� :LOO� 3reIereQFeV aQG 5LJhtV *XLGeOLQeV at ���   ,Q 

FaVeV Zhere Lt LV QRt pRVVLEOe tR GeterPLQe the ZLOO aQG preIereQFeV RI the perVRQ� the GeIaXOt pRVLtLRQ 
PXVt Ee tR FRQVLGer the hXPaQ rLJhtV reOeYaQt tR the VLtXatLRQ�  7he GXtLeV RI the ³repreVeQtatLYe´ tR 
³XphROG the perVRQ¶V hXPaQ rLJhtV´ LV YaJXe aQG LQ the ZrLter¶V RpLQLRQ� OeVV heOpIXO thaQ the (QJOLVh 
VtaQGarG RI EeVt LQtereVtV LQ the 0C$� 
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GraZQ RQ the QRtLRQ RI reOatLRQaO aXtRQRP\���� $ reOatLRQaO apprRaFh tR FapaFLt\ aVVeVVPeQtV 
IRr e[aPpOe� reTXLreV a VhLIt LQ IRFXV aZa\ IrRP teVtLQJ the LQterQaO ZRrNLQJV RI the LQGLYLGXaO¶V 
PLQG aQG LQVteaG reTXLreV that aFFRXQt Ee taNeQ RI the ZLGer FRQte[t� ERth VtrXFtXraO aQG 
perVRQaO� ZhLFh LQIOXeQFeV the perVRQ¶V FapaFLt\�   $V 'RQQeOO\ Va\V� ��� 

7he FapaFLt\ aVVeVVRr Pa\ QR ORQJer Ee YLeZeG aV aQ REMeFtLYe RXtVLGer ZhR teVtV the 
patLeQt aQG GeFLGeV Zhether Vhe LV FapaEOe Rr QRt EXt aV aQ eVVeQtLaO part RI the prRFeVV 
RI GeYeORpLQJ her FapaFLt\� 

���� :hether the rLJhtV eQVhrLQeG LQ the C53' are YLeZeG thrRXJh aQ LQGLYLGXaOLVtLF Rr a reOatLRQaO 
OeQV RQ aXtRQRP\� there LV aJreePeQt aERXt the LPpRrtaQFe RI reOatLRQVhLpV LQ e[erFLVLQJ OeJaO 
FapaFLt\�  'eFLVLRQ�PaNLQJ aELOLt\ FaQQRt Ee YLeZeG LQ LVROatLRQ aQG Pa\ Ee GepeQGeQt RQ the 
TXaOLt\ RI a perVRQ¶V reOatLRQVhLpV ZLth RtherV�  9aOXLQJ aXtRQRP\ LV YLeZeG aV a pRVLtLYe 
REOLJatLRQ� eYeQ aQ aFhLeYePeQt���� ZhLFh pOaFeV the LQGLYLGXaO at the FeQtre RI the GeFLVLRQ�
PaNLQJ�  

Best interests and supported decision-making 

���� 'eVpLte LtV paterQaOLVtLF RrLJLQV� the ³EeVt LQtereVtV´ VtaQGarG IRr GeFLVLRQ�PaNLQJ LQ the 0C$ 
haV the pRteQtLaO tR prRYLGe PeaQLQJIXO prRteFtLRQ IRr a perVRQ¶V aXtRQRP\ Zhere a perVRQ 
OaFNV FapaFLt\ LQ OaZ����  ,Q the paVt� EeVt LQtereVtV at FRPPRQ OaZ �aQG aV XQGerVtRRG LQ 
earOLer FaVe OaZ� haV traGLtLRQaOO\ EeeQ aVVRFLateG ZLth LPperatLYeV RI GRLQJ JRRG� aQG 
aYRLGaQFe RI harP� ,Q LtV hLJheVt IRrP Lt LV reJarGeG aV aQ e[preVVLRQ RI paterQaOLVP ± Zhat 
LV EeVt IRr that perVRQ GeFLGeG E\ VRPeRQe eOVe�   

���9 3rRperO\ XQGerVtRRG� aVVeVVLQJ EeVt LQtereVtV reFRJQLVeV the LPpRrtaQFe RI reOatLRQVhLpV����  
$V a VtaQGarG IRr GeFLVLRQ�PaNLQJ Lt aGGV FRQVLGeraEOe traQVpareQF\ tR the GeFLVLRQ�PaNLQJ 
prRFeVV aQG tR the reaOLt\ that there ZLOO Ee VLtXatLRQV Zhere a perVRQ LV XQaEOe tR PaNe aQG�Rr 
partLFLpate LQ PaNLQJ a GeFLVLRQ aQG the GeFLVLRQ ZLOO QeeG tR Ee PaGe IRr theP E\ RtherV�    

���� 6eFtLRQ � RI the 0C$ prRYLGeV a FheFNOLVt RI IaFtRrV tR Ee appOLeG LQ PaNLQJ aQ aVVeVVPeQt 
RI EeVt LQtereVtV that taNeV LQtR aFFRXQt ³a ZLGe raQJe RI ethLFaO� VRFLaO� PRraO� ePRtLRQaO aQG 
ZeOIare FRQVLGeratLRQV´����  ,t LV a h\ErLG VtaQGarG� the RYeraOO TXeVtLRQ RI a perVRQ¶V EeVt 
LQtereVtV LV aQ REMeFtLYe RQe� EXt LV LQIRrPeG E\ the perVRQ¶V paVt aQG preVeQt ZLVheV aQG the 
RpLQLRQ RI RtherV aV tR Zhat ZRXOG Ee LQ theLr EeVt LQtereVtV� ���   

                                                
���    6erLeV� aERYe Q ����   7he (VVe[ $XtRQRP\ prRMeFt arJXeG that the IXQFtLRQaO teVt IRr GeFLVLRQ�PaNLQJ 

aELOLt\ LV FRQVLVteQt ZLth the C53' LQ part EeFaXVe RI the LQtrLQVLF FRQQeFtLRQ EetZeeQ GeFLVLRQ�PaNLQJ 
aELOLt\ aQG aXtRQRP\�  7he\ aFFepteG a PRGerate reOatLRQaO pRVLtLRQ EXt reMeFteG the LGea that the C53' 
reTXLreV reFRJQLtLRQ RI active OeJaO FapaFLt\� aFFeptLQJ that OeJaO aJeQF\ �EeLQJ ³aQ aFtRr XQGer the OaZ´� 
LV a IXQGaPeQtaO FRPpRQeQt RI OeJaO FapaFLt\� 

���    'RQQeOO\� aERYe Q ��� at 11�� 
���    $Q aFFRXQt RI aXtRQRP\ aV aQ ³aFhLeYePeQt´ GraZV RQ the ZRrN RI - 5a] The Morality of Freedom 

�2[IRrG 8QLYerVLt\ 3reVV� /RQGRQ� 19��� at ���� FLteG LQ 0 'RQQeOO\� aERYe Q ��� at �1�  
���    6ee Chapter � %eVt ,QtereVtV� a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 
���   - +errLQJ aQG C )RVter ³:eOIare 0eaQV 5eOatLRQaOLt\� 9LrtXe aQG $OtrXLVP´ ���1�� ����� /eJaO 6tXGLeV 

���� 7he aXthRrV reIer tR the ZeOIare prLQFLpOe LQ the ChLOGreQ $Ft aQG the EeVt LQtereVtV teVt LQ the 0C$ 
aV V\QRQ\PRXV� 

���    Re MM (An Adult) >����@ (:+C ���� �)aP� at >99@ 0XQE\ -� 
���    %eVt LQtereVtV GeFLVLRQV FaQ aOVR reVXOt LQ a GeFLVLRQ that LV FRQtrar\ tR a perVRQ¶V ZLVheV� )Rr e[aPpOe�

The Mental Health Trust and others v DD by her litigation friend, the Official Solicitor� %C >��1�@ (:C23 
� �)aP��  a VerLeV RI GeFLVLRQV Zhere a ���\ear�ROG ZRPaQ ZLth OearQLQJ GLVaELOLtLeV ZaV RrGereG aJaLQVt 
her ZLVheV tR Ee taNeQ tR hRVpLtaO IRr OaparRVFRpLF VterLOLVatLRQ�  '' haG VL[ FhLOGreQ preYLRXVO\ ZhR 
Zere ORRNeG aIter E\ VXEVtLtXte FarerV aQG ZLth aOO RI ZhRP Vhe haG QR RQJRLQJ FRQtaFt� 

�� 
 

���1 $V XQGerVtRRG LQ the 0C$� EeVt LQtereVtV LV aOVR EaVeG RQ QRtLRQV RI aXtRQRP\�   ,t PaNeV Lt 
FOear that� eYeQ thRXJh the perVRQ Pa\ OaFN FapaFLt\ �LQ OaZ�� ´VR Iar aV reaVRQaEO\ 
praFtLFaEOe´ the\ VhRXOG Ee perPLtteG aQG eQFRXraJeG tR partLFLpate ³aV IXOO\ aV pRVVLEOe LQ 
aQ\ aFt GRQe aQG aQ\ GeFLVLRQ aIIeFtLQJ theP´��9 aQG that theLr ³ZLVheV aQG IeeOLQJV PXVt Ee 
taNeQ LQtR aFFRXQt´��1�  7hLV apprRaFh reFRJQLVeV that eYeQ Zhere a perVRQ GReV QRt haYe 
FapaFLt\ tR PaNe aQ eIIeFtLYe GeFLVLRQ� the\ Pa\ pOa\ aQ LPpRrtaQt part LQ the GeFLVLRQ�PaNLQJ 
prRFeVV��11 

���� $V +errLQJ REVerYeV� �1� 

« that GReV QRt PeaQ theLr YLeZV aQG IeeOLQJV FRXQt IRr QRthLQJ�  ,QGeeG there LV 
reFRJQLtLRQ LQ VeFtLRQ � that eYeQ LI Lt LV QRt pRVVLEOe IRr 3 �the perVRQ� tR PaNe a GeFLVLRQ� 
the\ VhRXOG VtLOO Ee LQYROYeG tR a reaVRQaEOe e[teQt LQ the GeFLVLRQ�PaNLQJ prRFeVV aQG 
theLr YLeZV VhRXOG Ee OLVteQeG tR� 

���� 7he EeVt LQtereVtV IraPeZRrN haV EeeQ reMeFteG E\ thRVe ZhR VtrRQJO\ ePphaVLVe the YaOXe 
RI VXppRrteG GeFLVLRQ�PaNLQJ that LV JLYeQ prLRrLt\ LQ the C53'� hRZeYer� the LQFOXVLRQ LQ the 
prRFeVV RI the perVRQ ZLth LPpaLreG FapaFLt\ IRr GeFLVLRQ�PaNLQJ FaQ Ee YLeZeG aV aQ 
³apprRprLate PeaVXre´ XQGer art 1���� RI the C53' tR aVFertaLQ the perVRQ¶V ZLOO aQG 
preIereQFeV XQGer art 1������1�   7he (QJOLVh /aZ CRPPLVVLRQ haV reFRPPeQGeG that there 
VhRXOG Ee a preVXPptLRQ RI the perVRQ¶V ZLVheV aQG IeeOLQJV tR PaNe the EeVt LQtereVtV 
VtaQGarG PRre FRPpOLaQt ZLth the C53'��1� 7he $XVtraOLaQ repRrt haV eIIeFtLYeO\ rephraVeG 
the EeVt LQtereVtV VtaQGarG LQ the OaQJXaJe RI the C53' aV ³:LOO� 3reIereQFeV aQG 5LJhtV 
*XLGeOLQeV�´ aQG there LV QR appreFLaEOe GLIIereQFe LQ the VtaQGarG tR Ee aGhereG tR E\ the 
VXEVtLtXte GeFLVLRQ�PaNer��1� 

���� 7he ³EeVt LQtereVtV´ VtaQGarG� E\ ZhateYer QaPe� reFRJQLVeV that Zhere VXppRrteG GeFLVLRQ�
PaNLQJ RptLRQV haYe EeeQ e[haXVteG� GeFLVLRQV E\ RtherV QeeG tR Ee PaGe�  ,t FaQ prRYLGe a 
traQVpareQt EaVLV IRr GeFLVLRQ�PaNLQJ ZheQ a perVRQ LV XQaEOe tR IXOO\ e[erFLVe theLr OeJaO 
FapaFLt\ aQG LV aQ eVVeQtLaO FRPpOePeQt tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN� 

2D:  THE CULTURAL DIMENSION 

7iNDQJD Māori 

���� 7he FeQtraOLt\ aQG LPpRrtaQFe RI 0ƗRrL EeOLeIV aQG YaOXeV� aV e[preVVeG thrRXJh tLNaQJa 
0ƗRrL� haV reFeLYeG JrRZLQJ reFRJQLtLRQ LQ PRGerQ 1eZ =eaOaQG OaZ�  7LNaQJa� aV aQ 
e[preVVLRQ RI 0ƗRrL FXVtRPar\ YaOXeV aQG praFtLFe� ErLQJV reFRJQLtLRQ RI 7e $R 0ƗRrL� a 0ƗRrL 
ZRrOG YLeZ� aQG Gepth tR the XQGerVtaQGLQJ RI FXOtXraO YaOXeV that XQGerpLQ the OaZ�  7e 7LrLtL 

                                                
��9    0eQtaO CapaFLt\ $Ft ����� V ����� 
�1�   0eQtaO CapaFLt\ $Ft ����� V �����  
�11    /aZ CRPPLVVLRQ Mental Incapacity: Item 9 of the Fourth Programme of Law Reform: Mentally 

Incapacitated Adults, CRPPLVVLRQ paper 1R ��1 �+062� /RQGRQ� 199�� at ��� 
�1�    +errLQJ� ³%eVt ,QtereVtV aQG 'ePeQtLa´ LQ )RVter� +errLQJ aQG 'RrRQ� aERYe Q �� at ���� 
�1�    'RQQeOO\� aERYe Q �� at 19�� 
�1�    /aZ CRPPLVVLRQ� aERYe Q 199 at 1�� >1����@� 
�1�    $/5C 5epRrt� aERYe Q ����  5eFRPPeQGatLRQ ��� :LOO� 3reIereQFeV aQG 5LJhtV *XLGeOLQeV at ���   ,Q 

FaVeV Zhere Lt LV QRt pRVVLEOe tR GeterPLQe the ZLOO aQG preIereQFeV RI the perVRQ� the GeIaXOt pRVLtLRQ 
PXVt Ee tR FRQVLGer the hXPaQ rLJhtV reOeYaQt tR the VLtXatLRQ�  7he GXtLeV RI the ³repreVeQtatLYe´ tR 
³XphROG the perVRQ¶V hXPaQ rLJhtV´ LV YaJXe aQG LQ the ZrLter¶V RpLQLRQ� OeVV heOpIXO thaQ the (QJOLVh 
VtaQGarG RI EeVt LQtereVtV LQ the 0C$� 
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R :aLtaQJL�1� �the 7reat\� reFRJQLVeV the REOLJatLRQV aQG the reOatLRQVhLp EetZeeQ the CrRZQ 
aQG 0ƗRrL aV taQJata ZheQXa� ,t YaOXeV LQGLJeQeLt\ aQG XphROGV a Vet RI rLJhtV that the 
LQGLJeQRXV peRpOe RXJht reaVRQaEO\ tR e[peFt tR e[erFLVe LQ PRGerQ tLPeV��1�  

���� 7he 7reat\ aOVR repreVeQtV the ErLQJLQJ tRJether RI GLIIereQt ZRrOG YLeZV� that LV� (QJOLVh OaZ� 
EaVeG RQ LQGLYLGXaO rLJhtV RI VeOI�GeterPLQatLRQ aQG QRQ�LQterIereQFe� ZLth traGLtLRQaO 0ƗRrL 
YaOXeV �tLNaQJa� VXFh aV VeOI�GeterPLQatLRQ ± tLQR raQJatLrataQJa ± FRQFerQeG ZLth FROOeFtLYe� 
QRt LQGLYLGXaO� LQtereVtV��1�   7he 7reat\ prRFeVVeV haYe JLYeQ $RtearRa�1eZ =eaOaQG the 
aELOLt\ aQG e[perLeQFe tR reVpeFt theVe GLIIereQFeV LQ a pOXraOLVtLF VRFLet\� E\ prRYLGLQJ ³a 
pOXPE OLQe IRr YaOXeV aQG reVpeFt IRr tLNaQJa 0ƗRrL�´ aV a EaVLV IRr QeZ OeJaO IraPeZRrNV� �19 

���� -XVtLFe -RVeph :LOOLaPV GeVFrLEeV tLNaQJa LQ thLV Za\� ��� 

7he V\VteP RI OaZ that ePerJeG IrRP the EaJJaJe .Xpe¶V peRpOe ErRXJht aQG the FhaQJeV 
GePaQGeG E\ hLV GeVFeQGaQtV E\ the OaQG LtVeOI haYe FRPe tR Ee NQRZQ aV tLNaQJa 0ƗRrL� 
´tLNa´ PeaQLQJ FRrreFt� rLJht Rr MXVt� aQG the VXIIL[ ³QJa´ traQVIRrPLQJ ³tLNa´ LQtR a QRXQ� 
thXV GeQRtLQJ the V\VteP E\ ZhLFh FRrreFtQeVV� rLJhtQeVV Rr MXVtLFe LV PaLQtaLQeG� 7hat 
VaLG� tLNaQJa aQG OaZ are QRt FR�e[teQVLYe LGeaV� Tikanga includes customs or behaviours 
that might not be called law but rather culturally sponsored habits. �(PphaVLV aGGeG� 

���� ,Q Takamore v Clarke���1 a FaVe LQYROYLQJ a EXrLaO GLVpXte EetZeeQ 0r 7aNaPRre¶V LZL aQG hLV 
partQer ZhR ZaV e[eFXtRr RI hLV ZLOO� the 6XprePe CRXrt heOG that ³0ƗRrL FXVtRP aFFRrGLQJ tR 
tLNaQJa LV « part RI the YaOXeV RI the 1eZ =eaOaQG FRPPRQ OaZ´����  +RZeYer� ZheQ 
FRQVLGerLQJ the ³e[eFXtRr rXOe´� the perVRQaO repreVeQtatLYe haG the pRZer QRt tR aFTXLeVFe 
tR tLNaQJa����  2Qe GLIIereQFe EetZeeQ the FRPPRQ OaZ aQG tLNaQJa LQ EXrLaO GLVpXteV 
FRQFerQV the GeFLVLRQ�PaNLQJ prRFeVV LtVeOI�  8QGer FRPPRQ OaZ� the EXrLaO GeFLVLRQ LV PaGe 
E\ a VLQJOe perVRQ� the e[eFXtRr�  ,Q FRQtraVt� tLNaQJa IaFLOLtateV aQG eQFRXraJeV GLVFXVVLRQ 
aQG GeEate RYer the pOaFe RI EXrLaO� 7he ePphaVLV LV RQ FROOeFtLYe GLVFXVVLRQ LQ GeFLGLQJ 

                                                
�1�    7reat\ RI :aLtaQJL 1����   
�1�   0 'XrLe ³8QLYerVaO prRYLVLRQ� LQGLJeQeLt\ aQG the 7reat\ RI :aLtaQJL´ 

ZZZ�YLFtRrLa�aF�Q]�OaZ�reVearFh�pXEOLFatLRQV�YXZOr���������GXrLe�pGI�  
�1�   ��1� LV the ���th aQQLYerVar\ RI the *reat Charter� the 0aJQa Carta�  ,t LV aOVR the 1��th aQQLYerVar\ 

RI the VLJQLQJ RI 7e 7LrLtL R :aLtaQJL� GeVFrLEeG� ERth LQ the 1���V aQG reFeQtO\� E\ the ChLeI -XVtLFe� aV 
the ³0ƗRrL 0aJQa Carta´ LQ 6 (OLaV ³7he PeaQLQJ aQG pXrpRVe RI the 7reat\ RI :aLtaQJL´ +XL�a�7aX 
CRQIereQFe �:aLtaQJL� 1= � 6eptePEer ��1���  

�19   6XEPLVVLRQ tR the /aZ CRPPLVVLRQ IrRP the 3XEOLF ,VVXeV 1etZRrN RI the 0ethRGLVt ChXrFh RI 1eZ 
=eaOaQG� aPRQJ PaQ\ Rther VXEPLtterV RQ tLNaQJa 0ƗRrL aQG the prRpRVeG QeZ OeJaO IraPeZRrN LQ 
Death, Burial and Cremation, A New Law for Contemporary New Zealand �1=/5C� 51��� 2FtREer ��1�� 
at ���� 

���     - :LOOLaPV ³/e[ $RtearRa� $Q +erRLF $ttePpt tR 0ap the 0ƗRrL 'LPeQVLRQ LQ 0RGerQ 1eZ =eaOaQG /aZ´ 
���1�� :aLN / 5eY at 1� 

��1 >��1�@ 1=6C 11�� >��1�@ � 1=/5 ���� 
���    Takamore v Clarke, at >9�@� (OLaV C-� 
���    Takamore v Clarke, at >1��@ aQG >1��@�>1��@� 7he FRPPRQ OaZ prRYLGeV that perVRQaO repreVeQtatLYeV 

haYe a rLJht aQG GXt\ tR GLVpRVe RI the GeFeaVeG¶V ERG\� taNLQJ LQtR aFFRXQt FXOtXraO FRQVLGeratLRQV� 
LQFOXGLQJ tLNaQJa Zhere reOeYaQt� +RZeYer� the e[eFXtRr rXOe ZaV FRQILrPeG E\ a PaMRrLt\ RI RQO\ three 
RXt RI ILYe PePEerV RI the 6XprePe CRXrt� ZLth tZR PePEerV FRQFOXGLQJ Lt GLG QRt IRrP part RI 1eZ 
=eaOaQG¶V FRPPRQ OaZ�  7hLV LQGLFateV that there Pa\ Ee GLIIereQt YLeZV aERXt the FRQtLQXeG 
apprRprLateQeVV RI thLV rXOe LQ EXrLaO GLVpXteV LQ PRGerQ FLrFXPVtaQFeV� 6ee /aZ CRPPLVVLRQ� 7he 
/eJaO )raPeZRrN IRr %XrLaO aQG CrePatLRQ LQ 1eZ =eaOaQG� $ )LrVt 3rLQFLpOeV 5eYLeZ� ,VVXeV 3aper ��� 
��1� at 1��  ,t haV EeeQ reFRPPeQGeG that the FXrreQt %XrLaO aQG CrePatLRQV $Ft VhRXOG Ee repeaOeG 
aQG repOaFeG E\ QeZ VtatXteV that reIOeFt the EaVLF prLQFLpOeV RI GLJQLt\ RI the GeFeaVeG� reFRJQLtLRQ RI 
tLNaQJa 0ƗRrL� IreeGRP RI reOLJLRQ aQG EeOLeI� aQG OeJLVOatLYe FertaLQt\ aQG aFFeVVLELOLt\� /aZ 
CRPPLVVLRQ� aERYe Q �19� 
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Zhere the GeFeaVeG ZLOO OLe�  7he IRrFe aQG OeQJth RI GLVFXVVLRQV RIteQ reIOeFtV the PaQa RI 
the GeFeaVeG���� 

���9 1Rt RQO\ LV tLNaQJa reFRJQLVeG LQ the eYROYLQJ FRPPRQ OaZ EXt aOVR LQ OeJLVOatLRQ�  7LNaQJa LV 
rRXtLQeO\ GeILQeG LQ VtatXte aV ³0ƗRrL FXVtRPar\ YaOXeV aQG praFtLFeV´����  ,Q VRPe LQVtaQFeV� 
tLNaQJa haV aFTXLreG the VtatXV RI a OeJaO prLQFLpOe� IRr e[aPpOe� LQ the 5eVRXrFe 0aQaJePeQt 
$Ft 1991� GeFLVLRQ�PaNerV PXVt haYe reJarG tR the FRQFept RI NaLtLaNLtaQJa �JXarGLaQVhLp� aV 
XQGerVtRRG LQ aFFRrGaQFe ZLth tLNaQJa����� 7he reaVRQLQJ prRFeVVeV appOLeG E\ the 
(QYLrRQPeQt CRXrt taNeV LQtR aFFRXQt theVe YaOXeV aQG traGLtLRQV LQ reaFhLQJ a GeFLVLRQ� E\ 
Za\ RI FXOtXraO reOatLYLVP� reVpeFtLQJ that eaFh FXOtXre haV LtV RZQ YaOXe�OaGeQ V\VteP RI 
traGLtLRQV aQG EeOLeIV���� 

���� 7here LV RQJRLQJ GeEate aQG GLVFXVVLRQ aV tR the preFLVe VtatXV RI tLNaQJa at FRPPRQ OaZ 
aQG ZLthLQ the OeJaO V\VteP����  CreatLQJ a ³VpaFe´ IRr tLNaQJa aORQJVLGe OeJaO FertaLQt\ aQG 
LQGLYLGXaO aXtRQRP\ LV a FhaOOeQJe IRr pROLF\ aQG OaZ�PaNerV���9  $V -XVtLFe ChrLVtLaQ :hata� 
VpeaNLQJ e[tra�MXGLFLaOO\� Va\V� ³7he reaO FhaOOeQJe LV hRZ the tLNaQJa� OLNe the 7reat\� PLJht 
perPeate the OaZ´���� 

Whakawhanaungatanga – a platform for supported decision-making  

���1 2Qe RI the FRre YaOXeV ePEeGGeG ZLthLQ tLNaQJa that aOLJQV ZLth VXppRrteG GeFLVLRQ�
PaNLQJ LV the reOatLRQaO QRtLRQ RI NLQVhLp� ³ZhaQaXQJataQJa´�  ,Q traGLtLRQaO 0aRrL 
VRFLet\� the LQGLYLGXaO ZaV LPpRrtaQt aV a PePEer RI a FROOeFtLYe���1  7he LQGLYLGXaO 
LGeQtLt\ ZaV GeILQeG thrRXJh that LQGLYLGXaO¶V reOatLRQVhLpV ZLth RtherV�  7he NLQVhLp 
reOatLRQVhLp LV EaVeG RQ ZhaNapapa� ZhLFh FaQ Ee traQVOateG aV a perVRQ¶V JeQeaORJ\�   
$V -XVtLFe -RVeph :LOOLaPV e[pOaLQV� ��� 

2I aOO the YaOXeV RI tLNaQJa� ZhaQaXQJataQJa GeQRteV the IaFt that LQ traGLtLRQaO 0ƗRrL 
thLQNLQJ reOatLRQVhLpV are eYer\thLQJ ± EetZeeQ peRpOe� EetZeeQ peRpOe aQG the ph\VLFaO 
ZRrOG� aQG EetZeeQ peRpOe aQG the atXa �VpLrLtXaO eQtLtLeV��  7he JOXe that hROGV the 0ƗRrL 
ZRrOG tRJether LV ZhaNapapa Rr JeQeaORJ\ LGeQtLI\LQJ the QatXre RI reOatLRQVhLpV EetZeeQ 
aOO thLQJV�  
 
:haQaXQJataQJa LV « the LGea that PaNeV the ZhROe V\VteP PaNe VeQVe ± LQFOXGLQJ 
legal VeQVe����  

                                                
���    /aZ CRPPLVVLRQ� aERYe Q �19 at 1�� 
���   $ 6RPerYLOOe ³7LNaQJa LQ the )aPLO\ CRXrt ± 7he *RrLOOa LQ the 5RRP´ ���1�� 1=)/- �LQ prLQt�. CXrreQtO\� 

there are VtatXtRr\ GeILQLtLRQV LQ �� $FtV RI 3arOLaPeQt aQG �9 $FtV LQFOXGe the ZRrG ³tLNaQJa´� $ppeQGL[ 
1� 

���    5eVRXrFe 0aQaJePeQt $Ft� V ��  .aLtLaNLtaQJa aV XQGerVtRRG LQ tLNaQJa GeQRteV JXarGLaQVhLp aQG LV 
GLVtLQFt IrRP the QarrRZer pƗNehƗ FRQFept RI ´VteZarGVhLp´ ZhLFh LV VeparateO\ GeILQeG LQ V ��aa�� 0ƗRrL 
YaOXeV appear LQ VV �� � aQG � RI the 5eVRXrFe 0aQaJePeQt $Ft 1991 aQG are PatterV RI QatLRQaO 
LPpRrtaQFe�  

���    6ee IRr e[aPpOe� Ngati Hokopu Ki Hokowhitu v Whakatane District Council 9 (/51= 111� -XGJe -5 
-aFNVRQ� Zhere the ³rXOe RI reaVRQ´ apprRaFh ZaV appOLeG ZLth reVpeFt tR the reOatLRQVhLp 
�ZhaQaXQJataQJa� RI 0ƗRrL ZLth 0ƗRrL ZaahL tapX �VaFreG pOaFeV� at 1��� aQG GLVFXVVLRQ RI FXOtXraO 
reOatLYLVP LQ thLV FRQte[t at 1���  

���    1 CRateV ³7he 5eFRJQLtLRQ RI 7LNaQJa LQ the CRPPRQ /aZ RI 1eZ =eaOaQG´ ���1�� 1 1= / 5eY 1� 
��9   /aZ CRPPLVVLRQ� aERYe Q �19 at 19� 
���  C1 :hata� +LJh CRXrt -XVtLFe ³(YROXtLRQ RI /eJaO ,VVXeV )aFLQJ 0ƗRrL´ �0ƗRrL /eJaO ,VVXeV CRQIereQFe� 

3XOOPaQ +RteO $XFNOaQG� �9 1RYePEer ��1�� at ��� 
��1   7hLV QRtLRQ LV QRt XQLTXe tR 0ƗRrL� (PaLO FRPPXQLFatLRQ ZLth 'r %arr\ 6PLth �ChaLr RI +eaOth 5eVearFh 

(thLFV CRPPLttee� 7e 5araZa aQG 1JƗtL .ahX� reJarGLQJ NLQVhLp aQG VXppRrteG GeFLVLRQ�PaNLQJ tR $ 
'RXJOaVV ��1 'eFePEer ��1��� 

���   - :LOOLaPV ³+e $ha 7e 7LNaQJa 0ƗRrL´ �XQpXEOLVheG paper IRr the /aZ CRPPLVVLRQ� 199�� FLteG LQ /aZ 
CRPPLVVLRQ 0ƗRrL CXVtRP aQG 9aOXeV LQ 1eZ =eaOaQG /aZ� 0arFh ���1� :eOOLQJtRQ� 6tXG\ 3aper 9 at 
���   

���    :LOOLaPV� aERYe Q ���� 
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discussion in deciding where the deceased will lie.  The force and length of discussions 
often reflects the mana of the deceased.324 

2.59 Not only is tikanga recognised in the evolving common law but also in legislation.  Tikanga is 
routinely defined in statute as “Māori customary values and practices”.325  In some 
instances, tikanga has acquired the status of a legal principle; for example, in the Resource 
Management Act 1991, decision-makers must have regard to the concept of kaitiakitanga 
(guardianship, as understood in accordance with tikanga).326 The reasoning processes 
applied by the Environment Court takes into account these values and traditions in reaching 
a decision, by way of cultural relativism, respecting that each culture has its own value-laden 
system of traditions and beliefs.327 

2.60 There is ongoing debate and discussion as to the precise status of tikanga at common law 
and within the legal system.328  Creating a “space” for tikanga alongside legal certainty and 
individual autonomy is a challenge for policy and law-makers.329  As Justice Christian 
Whata, speaking extra-judicially, says, “The real challenge is how tikanga, like the Treaty, 
might permeate the law”.330 

Whakawhanaungatanga – a platform for supported decision-making  

2.61 One of the core values embedded within tikanga that aligns with supported decision-
making is the relational notion of kinship, “whanaungatanga”.  In traditional Maori 
society, the individual was important as a member of a collective.331  The individual 
identity was defined through that individual’s relationships with others.  The kinship 
relationship is based on whakapapa, which can be translated as a person’s 
genealogy.   As Justice Joseph Williams explains: 332 

Of all the values of tikanga, whanaungatanga denotes the fact that in traditional Māori 
thinking relationships are everything – between people; between people and the physical 
world; and between people and the atua (spiritual entities).  The glue that holds the Māori 
world together is whakapapa or genealogy identifying the nature of relationships 
between all things.  
 
Whanaungatanga is … the idea that makes the whole system make sense – including 
legal sense.333  

                                                
324    Law Commission, above n 319 at 18. 
325   A Somerville “Tikanga in the Family Court – The Gorilla in the Room” (2016) NZFLJ (in print). 

Currently, there are statutory definitions in 43 Acts of Parliament and 79 Acts include the word 
“tikanga”, Appendix 1. 

326    Resource Management Act, s 7.  Kaitiakitanga as understood in tikanga denotes guardianship and is 
distinct from the narrower pākehā concept of ”stewardship” which is separately defined in s 7(aa). 
Māori values appear in ss 6, 7 and 8 of the Resource Management Act 1991 and are matters of 
national importance.  

327    See for example, Ngati Hokopu Ki Hokowhitu v Whakatane District Council 9 ELRNZ 111, Judge JR 
Jackson, where the “rule of reason” approach was applied with respect to the relationship 
(whanaungatanga) of Māori with Māori waahi tapu (sacred places) at 123, and discussion of cultural 
relativism in this context at 125.  

328    N Coates “The Recognition of Tikanga in the Common Law of New Zealand” (2015) 1 NZ L Rev 1. 
329   Law Commission, above n 319 at 19. 
330  CN Whata, High Court Justice “Evolution of Legal Issues Facing Māori” (Māori Legal Issues 

Conference, Pullman Hotel Auckland, 29 November 2013) at 25. 
331   This notion is not unique to Māori. Email communication with Dr Barry Smith (Chair of Health 

Research Ethics Committee, Te Rarawa and Ngāti Kahu) regarding kinship and supported decision-
making to A Douglass (21 December 2015). 

332   J Williams “He Aha Te Tikanga Māori” (unpublished paper for the Law Commission, 1998) cited in Law 
Commission Māori Custom and Values in New Zealand Law, March 2001, Wellington. Study Paper 9 
at 30.   

333    Williams, above n 320. 
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R :aLtaQJL�1� �the 7reat\� reFRJQLVeV the REOLJatLRQV aQG the reOatLRQVhLp EetZeeQ the CrRZQ 
aQG 0ƗRrL aV taQJata ZheQXa� ,t YaOXeV LQGLJeQeLt\ aQG XphROGV a Vet RI rLJhtV that the 
LQGLJeQRXV peRpOe RXJht reaVRQaEO\ tR e[peFt tR e[erFLVe LQ PRGerQ tLPeV��1�  

���� 7he 7reat\ aOVR repreVeQtV the ErLQJLQJ tRJether RI GLIIereQt ZRrOG YLeZV� that LV� (QJOLVh OaZ� 
EaVeG RQ LQGLYLGXaO rLJhtV RI VeOI�GeterPLQatLRQ aQG QRQ�LQterIereQFe� ZLth traGLtLRQaO 0ƗRrL 
YaOXeV �tLNaQJa� VXFh aV VeOI�GeterPLQatLRQ ± tLQR raQJatLrataQJa ± FRQFerQeG ZLth FROOeFtLYe� 
QRt LQGLYLGXaO� LQtereVtV��1�   7he 7reat\ prRFeVVeV haYe JLYeQ $RtearRa�1eZ =eaOaQG the 
aELOLt\ aQG e[perLeQFe tR reVpeFt theVe GLIIereQFeV LQ a pOXraOLVtLF VRFLet\� E\ prRYLGLQJ ³a 
pOXPE OLQe IRr YaOXeV aQG reVpeFt IRr tLNaQJa 0ƗRrL�´ aV a EaVLV IRr QeZ OeJaO IraPeZRrNV� �19 

���� -XVtLFe -RVeph :LOOLaPV GeVFrLEeV tLNaQJa LQ thLV Za\� ��� 

7he V\VteP RI OaZ that ePerJeG IrRP the EaJJaJe .Xpe¶V peRpOe ErRXJht aQG the FhaQJeV 
GePaQGeG E\ hLV GeVFeQGaQtV E\ the OaQG LtVeOI haYe FRPe tR Ee NQRZQ aV tLNaQJa 0ƗRrL� 
´tLNa´ PeaQLQJ FRrreFt� rLJht Rr MXVt� aQG the VXIIL[ ³QJa´ traQVIRrPLQJ ³tLNa´ LQtR a QRXQ� 
thXV GeQRtLQJ the V\VteP E\ ZhLFh FRrreFtQeVV� rLJhtQeVV Rr MXVtLFe LV PaLQtaLQeG� 7hat 
VaLG� tLNaQJa aQG OaZ are QRt FR�e[teQVLYe LGeaV� Tikanga includes customs or behaviours 
that might not be called law but rather culturally sponsored habits. �(PphaVLV aGGeG� 

���� ,Q Takamore v Clarke���1 a FaVe LQYROYLQJ a EXrLaO GLVpXte EetZeeQ 0r 7aNaPRre¶V LZL aQG hLV 
partQer ZhR ZaV e[eFXtRr RI hLV ZLOO� the 6XprePe CRXrt heOG that ³0ƗRrL FXVtRP aFFRrGLQJ tR 
tLNaQJa LV « part RI the YaOXeV RI the 1eZ =eaOaQG FRPPRQ OaZ´����  +RZeYer� ZheQ 
FRQVLGerLQJ the ³e[eFXtRr rXOe´� the perVRQaO repreVeQtatLYe haG the pRZer QRt tR aFTXLeVFe 
tR tLNaQJa����  2Qe GLIIereQFe EetZeeQ the FRPPRQ OaZ aQG tLNaQJa LQ EXrLaO GLVpXteV 
FRQFerQV the GeFLVLRQ�PaNLQJ prRFeVV LtVeOI�  8QGer FRPPRQ OaZ� the EXrLaO GeFLVLRQ LV PaGe 
E\ a VLQJOe perVRQ� the e[eFXtRr�  ,Q FRQtraVt� tLNaQJa IaFLOLtateV aQG eQFRXraJeV GLVFXVVLRQ 
aQG GeEate RYer the pOaFe RI EXrLaO� 7he ePphaVLV LV RQ FROOeFtLYe GLVFXVVLRQ LQ GeFLGLQJ 

                                                
�1�    7reat\ RI :aLtaQJL 1����   
�1�   0 'XrLe ³8QLYerVaO prRYLVLRQ� LQGLJeQeLt\ aQG the 7reat\ RI :aLtaQJL´ 

ZZZ�YLFtRrLa�aF�Q]�OaZ�reVearFh�pXEOLFatLRQV�YXZOr���������GXrLe�pGI�  
�1�   ��1� LV the ���th aQQLYerVar\ RI the *reat Charter� the 0aJQa Carta�  ,t LV aOVR the 1��th aQQLYerVar\ 

RI the VLJQLQJ RI 7e 7LrLtL R :aLtaQJL� GeVFrLEeG� ERth LQ the 1���V aQG reFeQtO\� E\ the ChLeI -XVtLFe� aV 
the ³0ƗRrL 0aJQa Carta´ LQ 6 (OLaV ³7he PeaQLQJ aQG pXrpRVe RI the 7reat\ RI :aLtaQJL´ +XL�a�7aX 
CRQIereQFe �:aLtaQJL� 1= � 6eptePEer ��1���  

�19   6XEPLVVLRQ tR the /aZ CRPPLVVLRQ IrRP the 3XEOLF ,VVXeV 1etZRrN RI the 0ethRGLVt ChXrFh RI 1eZ 
=eaOaQG� aPRQJ PaQ\ Rther VXEPLtterV RQ tLNaQJa 0ƗRrL aQG the prRpRVeG QeZ OeJaO IraPeZRrN LQ 
Death, Burial and Cremation, A New Law for Contemporary New Zealand �1=/5C� 51��� 2FtREer ��1�� 
at ���� 

���     - :LOOLaPV ³/e[ $RtearRa� $Q +erRLF $ttePpt tR 0ap the 0ƗRrL 'LPeQVLRQ LQ 0RGerQ 1eZ =eaOaQG /aZ´ 
���1�� :aLN / 5eY at 1� 

��1 >��1�@ 1=6C 11�� >��1�@ � 1=/5 ���� 
���    Takamore v Clarke, at >9�@� (OLaV C-� 
���    Takamore v Clarke, at >1��@ aQG >1��@�>1��@� 7he FRPPRQ OaZ prRYLGeV that perVRQaO repreVeQtatLYeV 

haYe a rLJht aQG GXt\ tR GLVpRVe RI the GeFeaVeG¶V ERG\� taNLQJ LQtR aFFRXQt FXOtXraO FRQVLGeratLRQV� 
LQFOXGLQJ tLNaQJa Zhere reOeYaQt� +RZeYer� the e[eFXtRr rXOe ZaV FRQILrPeG E\ a PaMRrLt\ RI RQO\ three 
RXt RI ILYe PePEerV RI the 6XprePe CRXrt� ZLth tZR PePEerV FRQFOXGLQJ Lt GLG QRt IRrP part RI 1eZ 
=eaOaQG¶V FRPPRQ OaZ�  7hLV LQGLFateV that there Pa\ Ee GLIIereQt YLeZV aERXt the FRQtLQXeG 
apprRprLateQeVV RI thLV rXOe LQ EXrLaO GLVpXteV LQ PRGerQ FLrFXPVtaQFeV� 6ee /aZ CRPPLVVLRQ� 7he 
/eJaO )raPeZRrN IRr %XrLaO aQG CrePatLRQ LQ 1eZ =eaOaQG� $ )LrVt 3rLQFLpOeV 5eYLeZ� ,VVXeV 3aper ��� 
��1� at 1��  ,t haV EeeQ reFRPPeQGeG that the FXrreQt %XrLaO aQG CrePatLRQV $Ft VhRXOG Ee repeaOeG 
aQG repOaFeG E\ QeZ VtatXteV that reIOeFt the EaVLF prLQFLpOeV RI GLJQLt\ RI the GeFeaVeG� reFRJQLtLRQ RI 
tLNaQJa 0ƗRrL� IreeGRP RI reOLJLRQ aQG EeOLeI� aQG OeJLVOatLYe FertaLQt\ aQG aFFeVVLELOLt\� /aZ 
CRPPLVVLRQ� aERYe Q �19� 
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Zhere the GeFeaVeG ZLOO OLe�  7he IRrFe aQG OeQJth RI GLVFXVVLRQV RIteQ reIOeFtV the PaQa RI 
the GeFeaVeG���� 

���9 1Rt RQO\ LV tLNaQJa reFRJQLVeG LQ the eYROYLQJ FRPPRQ OaZ EXt aOVR LQ OeJLVOatLRQ�  7LNaQJa LV 
rRXtLQeO\ GeILQeG LQ VtatXte aV ³0ƗRrL FXVtRPar\ YaOXeV aQG praFtLFeV´����  ,Q VRPe LQVtaQFeV� 
tLNaQJa haV aFTXLreG the VtatXV RI a OeJaO prLQFLpOe� IRr e[aPpOe� LQ the 5eVRXrFe 0aQaJePeQt 
$Ft 1991� GeFLVLRQ�PaNerV PXVt haYe reJarG tR the FRQFept RI NaLtLaNLtaQJa �JXarGLaQVhLp� aV 
XQGerVtRRG LQ aFFRrGaQFe ZLth tLNaQJa����� 7he reaVRQLQJ prRFeVVeV appOLeG E\ the 
(QYLrRQPeQt CRXrt taNeV LQtR aFFRXQt theVe YaOXeV aQG traGLtLRQV LQ reaFhLQJ a GeFLVLRQ� E\ 
Za\ RI FXOtXraO reOatLYLVP� reVpeFtLQJ that eaFh FXOtXre haV LtV RZQ YaOXe�OaGeQ V\VteP RI 
traGLtLRQV aQG EeOLeIV���� 

���� 7here LV RQJRLQJ GeEate aQG GLVFXVVLRQ aV tR the preFLVe VtatXV RI tLNaQJa at FRPPRQ OaZ 
aQG ZLthLQ the OeJaO V\VteP����  CreatLQJ a ³VpaFe´ IRr tLNaQJa aORQJVLGe OeJaO FertaLQt\ aQG 
LQGLYLGXaO aXtRQRP\ LV a FhaOOeQJe IRr pROLF\ aQG OaZ�PaNerV���9  $V -XVtLFe ChrLVtLaQ :hata� 
VpeaNLQJ e[tra�MXGLFLaOO\� Va\V� ³7he reaO FhaOOeQJe LV hRZ the tLNaQJa� OLNe the 7reat\� PLJht 
perPeate the OaZ´���� 

Whakawhanaungatanga – a platform for supported decision-making  

���1 2Qe RI the FRre YaOXeV ePEeGGeG ZLthLQ tLNaQJa that aOLJQV ZLth VXppRrteG GeFLVLRQ�
PaNLQJ LV the reOatLRQaO QRtLRQ RI NLQVhLp� ³ZhaQaXQJataQJa´�  ,Q traGLtLRQaO 0aRrL 
VRFLet\� the LQGLYLGXaO ZaV LPpRrtaQt aV a PePEer RI a FROOeFtLYe���1  7he LQGLYLGXaO 
LGeQtLt\ ZaV GeILQeG thrRXJh that LQGLYLGXaO¶V reOatLRQVhLpV ZLth RtherV�  7he NLQVhLp 
reOatLRQVhLp LV EaVeG RQ ZhaNapapa� ZhLFh FaQ Ee traQVOateG aV a perVRQ¶V JeQeaORJ\�   
$V -XVtLFe -RVeph :LOOLaPV e[pOaLQV� ��� 

2I aOO the YaOXeV RI tLNaQJa� ZhaQaXQJataQJa GeQRteV the IaFt that LQ traGLtLRQaO 0ƗRrL 
thLQNLQJ reOatLRQVhLpV are eYer\thLQJ ± EetZeeQ peRpOe� EetZeeQ peRpOe aQG the ph\VLFaO 
ZRrOG� aQG EetZeeQ peRpOe aQG the atXa �VpLrLtXaO eQtLtLeV��  7he JOXe that hROGV the 0ƗRrL 
ZRrOG tRJether LV ZhaNapapa Rr JeQeaORJ\ LGeQtLI\LQJ the QatXre RI reOatLRQVhLpV EetZeeQ 
aOO thLQJV�  
 
:haQaXQJataQJa LV « the LGea that PaNeV the ZhROe V\VteP PaNe VeQVe ± LQFOXGLQJ 
legal VeQVe����  

                                                
���    /aZ CRPPLVVLRQ� aERYe Q �19 at 1�� 
���   $ 6RPerYLOOe ³7LNaQJa LQ the )aPLO\ CRXrt ± 7he *RrLOOa LQ the 5RRP´ ���1�� 1=)/- �LQ prLQt�. CXrreQtO\� 

there are VtatXtRr\ GeILQLtLRQV LQ �� $FtV RI 3arOLaPeQt aQG �9 $FtV LQFOXGe the ZRrG ³tLNaQJa´� $ppeQGL[ 
1� 

���    5eVRXrFe 0aQaJePeQt $Ft� V ��  .aLtLaNLtaQJa aV XQGerVtRRG LQ tLNaQJa GeQRteV JXarGLaQVhLp aQG LV 
GLVtLQFt IrRP the QarrRZer pƗNehƗ FRQFept RI ´VteZarGVhLp´ ZhLFh LV VeparateO\ GeILQeG LQ V ��aa�� 0ƗRrL 
YaOXeV appear LQ VV �� � aQG � RI the 5eVRXrFe 0aQaJePeQt $Ft 1991 aQG are PatterV RI QatLRQaO 
LPpRrtaQFe�  

���    6ee IRr e[aPpOe� Ngati Hokopu Ki Hokowhitu v Whakatane District Council 9 (/51= 111� -XGJe -5 
-aFNVRQ� Zhere the ³rXOe RI reaVRQ´ apprRaFh ZaV appOLeG ZLth reVpeFt tR the reOatLRQVhLp 
�ZhaQaXQJataQJa� RI 0ƗRrL ZLth 0ƗRrL ZaahL tapX �VaFreG pOaFeV� at 1��� aQG GLVFXVVLRQ RI FXOtXraO 
reOatLYLVP LQ thLV FRQte[t at 1���  

���    1 CRateV ³7he 5eFRJQLtLRQ RI 7LNaQJa LQ the CRPPRQ /aZ RI 1eZ =eaOaQG´ ���1�� 1 1= / 5eY 1� 
��9   /aZ CRPPLVVLRQ� aERYe Q �19 at 19� 
���  C1 :hata� +LJh CRXrt -XVtLFe ³(YROXtLRQ RI /eJaO ,VVXeV )aFLQJ 0ƗRrL´ �0ƗRrL /eJaO ,VVXeV CRQIereQFe� 

3XOOPaQ +RteO $XFNOaQG� �9 1RYePEer ��1�� at ��� 
��1   7hLV QRtLRQ LV QRt XQLTXe tR 0ƗRrL� (PaLO FRPPXQLFatLRQ ZLth 'r %arr\ 6PLth �ChaLr RI +eaOth 5eVearFh 

(thLFV CRPPLttee� 7e 5araZa aQG 1JƗtL .ahX� reJarGLQJ NLQVhLp aQG VXppRrteG GeFLVLRQ�PaNLQJ tR $ 
'RXJOaVV ��1 'eFePEer ��1��� 

���   - :LOOLaPV ³+e $ha 7e 7LNaQJa 0ƗRrL´ �XQpXEOLVheG paper IRr the /aZ CRPPLVVLRQ� 199�� FLteG LQ /aZ 
CRPPLVVLRQ 0ƗRrL CXVtRP aQG 9aOXeV LQ 1eZ =eaOaQG /aZ� 0arFh ���1� :eOOLQJtRQ� 6tXG\ 3aper 9 at 
���   

���    :LOOLaPV� aERYe Q ���� 
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discussion in deciding where the deceased will lie.  The force and length of discussions 
often reflects the mana of the deceased.324 

2.59 Not only is tikanga recognised in the evolving common law but also in legislation.  Tikanga is 
routinely defined in statute as “Māori customary values and practices”.325  In some 
instances, tikanga has acquired the status of a legal principle; for example, in the Resource 
Management Act 1991, decision-makers must have regard to the concept of kaitiakitanga 
(guardianship, as understood in accordance with tikanga).326 The reasoning processes 
applied by the Environment Court takes into account these values and traditions in reaching 
a decision, by way of cultural relativism, respecting that each culture has its own value-laden 
system of traditions and beliefs.327 

2.60 There is ongoing debate and discussion as to the precise status of tikanga at common law 
and within the legal system.328  Creating a “space” for tikanga alongside legal certainty and 
individual autonomy is a challenge for policy and law-makers.329  As Justice Christian 
Whata, speaking extra-judicially, says, “The real challenge is how tikanga, like the Treaty, 
might permeate the law”.330 

Whakawhanaungatanga – a platform for supported decision-making  

2.61 One of the core values embedded within tikanga that aligns with supported decision-
making is the relational notion of kinship, “whanaungatanga”.  In traditional Maori 
society, the individual was important as a member of a collective.331  The individual 
identity was defined through that individual’s relationships with others.  The kinship 
relationship is based on whakapapa, which can be translated as a person’s 
genealogy.   As Justice Joseph Williams explains: 332 

Of all the values of tikanga, whanaungatanga denotes the fact that in traditional Māori 
thinking relationships are everything – between people; between people and the physical 
world; and between people and the atua (spiritual entities).  The glue that holds the Māori 
world together is whakapapa or genealogy identifying the nature of relationships 
between all things.  
 
Whanaungatanga is … the idea that makes the whole system make sense – including 
legal sense.333  

                                                
324    Law Commission, above n 319 at 18. 
325   A Somerville “Tikanga in the Family Court – The Gorilla in the Room” (2016) NZFLJ (in print). 

Currently, there are statutory definitions in 43 Acts of Parliament and 79 Acts include the word 
“tikanga”, Appendix 1. 

326    Resource Management Act, s 7.  Kaitiakitanga as understood in tikanga denotes guardianship and is 
distinct from the narrower pākehā concept of ”stewardship” which is separately defined in s 7(aa). 
Māori values appear in ss 6, 7 and 8 of the Resource Management Act 1991 and are matters of 
national importance.  

327    See for example, Ngati Hokopu Ki Hokowhitu v Whakatane District Council 9 ELRNZ 111, Judge JR 
Jackson, where the “rule of reason” approach was applied with respect to the relationship 
(whanaungatanga) of Māori with Māori waahi tapu (sacred places) at 123, and discussion of cultural 
relativism in this context at 125.  

328    N Coates “The Recognition of Tikanga in the Common Law of New Zealand” (2015) 1 NZ L Rev 1. 
329   Law Commission, above n 319 at 19. 
330  CN Whata, High Court Justice “Evolution of Legal Issues Facing Māori” (Māori Legal Issues 

Conference, Pullman Hotel Auckland, 29 November 2013) at 25. 
331   This notion is not unique to Māori. Email communication with Dr Barry Smith (Chair of Health 

Research Ethics Committee, Te Rarawa and Ngāti Kahu) regarding kinship and supported decision-
making to A Douglass (21 December 2015). 

332   J Williams “He Aha Te Tikanga Māori” (unpublished paper for the Law Commission, 1998) cited in Law 
Commission Māori Custom and Values in New Zealand Law, March 2001, Wellington. Study Paper 9 
at 30.   

333    Williams, above n 320. 

59



�� 
 

���� $ VeFRQG LPpRrtaQt FRQFept RI tLNaQJa LQ thLV FRQte[t LV ³PaQa´�  ,Q the GeFLVLRQ�PaNLQJ 
FRQte[t� PaQa eQVXreV that LQGLYLGXaOV� eVpeFLaOO\ eOGerV� are aFFRrGeG GLJQLt\ aQG reVpeFt����   
0aQa LV a Yer\ pRZerIXO FRQFept EeFaXVe reVpeFt IRr aQ LQGLYLGXaO Pa\ Ee at the FRVt RI 
FROOeFtLYe aGYaQtaJe�   ,t LV QRt VR eaV\ LQ a tLNaQJa GeFLVLRQ tR taNe aZa\ the PaQa RI GeFLVLRQ�
PaNLQJ eYeQ LI the ZhƗQaX ZaQt tR� IRr e[aPpOe� Zhere aQ eOGer haV VtateG a preIereQFe tR 
Vta\ OLYLQJ LQ her hRPe ZheQ the ZhƗQaX EeOLeYeV the VXppRrt RI hRVpLtaO Fare LV QeeGeG���� 

���� ³:haNaZhaQaXQJataQJa´��� reIerV tR the prRFeVV RI ErLQJLQJ peRpOe tRJether aQG IRVterLQJ 
FRQQeFtLRQV EetZeeQ peRpOe�   7he FRQFept reFRJQLVeV the LPpRrtaQFe RI the prRFeVV RI 
eQJaJLQJ ZLth peRpOe thrRXJh eVtaEOLVhLQJ reOatLRQVhLpV aQG reOatLQJ ZeOO tR RtherV� E\� 

x whanaungatanga� PaNLQJ a FRQQeFtLRQ aQG XQGerVtaQGLQJ reOateGQeVV tR RtherV� aQG 

x mana� XphROGLQJ GLJQLt\ IRr ERth perVRQaO aQG ZhƗQaX LQteJrLt\� 

���� :haNaZhaQaXQJataQJa GeVFrLEeV thLV prRFeVV RI prRYLGLQJ VXppRrt aQG heOp LQ a ErRaG 
VeQVe E\ aOORZLQJ the ³EORRG OLQNV´ Ee\RQG IaPLO\ tR EeFRPe aQ e[preVVLRQ RI the raQJe RI 
reVpRQVLELOLtLeV aQG rLJhtV� 6PLth Va\V� ³$V 0ƗRrL� Ze GR thLV �ZhaNaZhaQaXQJataQJa� 
ZeOO´����               

���� 6XppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV that reFRJQLVe ZhaQaXQJataQJa aQG PaQa haYe aQ 
REYLRXV pOaFe LQ the )aPLO\ CRXrt�  $V REVerYeG E\ -XGJe $QQLV 6RPerYLOOe���� 

:haQaXQJataQJa LV aQ LQteJraO part RI tLNaQJa LQ the )aPLO\ CRXrt� LQFRrpRratLQJ FRQFeptV 
RI VRFLetaO reOatLRQVhLpV aQG the rLJhtV aQG REOLJatLRQV that are LQhereQt LQ theP�  7heVe 
FRQFeptV are IXQGaPeQtaO tR the ZRrNLQJ RI the )aPLO\ CRXrt� 

���� 7he LQYROYePeQt RI IaPLOLeV aQG VXppRrt IRr ZhƗQaX� hapǌ aQG LZL LQ )aPLO\ *rRXp 
CRQIereQFeV �)*CV� XQGer the ChLOGreQ� <RXQJ 3erVRQV aQG theLr )aPLOLeV $Ft 19�9 �C<3) 
$Ft� LV reFRJQLVeG aV RQe RI the PRre LQQRYatLYe aVpeFtV RI the )aPLO\ CRXrt���9  ,Q thLV 
GeFLVLRQ�PaNLQJ PRGeO� IaPLOLeV haYe a FROOeFtLYe LPperatLYe tR ILQG VROXtLRQV IRr the Fare aQG 
prRteFtLRQ RI FhLOGreQ� <et VXrprLVLQJO\� QeLther tLNaQJa QRr ZhaQaXQJataQJa LV GeILQeG Rr 
reIerreG tR LQ aQ\ VtatXteV XVeG LQ IaPLO\ OaZ����  7here are VpeFLILF 0ƗRrL FXOtXraO 

                                                
���    ,QterYLeZ ZLth -XVtLFe -RVeph :LOOLaPV �:eOOLQJtRQ� 1� 'eFePEer ��1���  0aQa LV the VRXrFe RI rLJhtV 

aQG REOLJatLRQV RI OeaGerVhLp�  0aQa LV GeILQeG ErRaGO\ aV ³a Ne\ phLORVRphLFaO FRQFept� FRPELQLQJ 
QRtLRQV RI pV\FhLF aQG VpLrLtXaO IRrFe aQG YLtaOLt\� reFRJQLVeG aXthRrLt\� LQIOXeQFe aQG preVtLJe aQG thXV 
pRZer aQG aELOLt\ tR FRQtrRO peRpOe aQG eYeQtV´ LQ  5 %eQtRQ �eG� Te Matapunenga: A Compendium of 
UeIeUenFeV WR Whe FRnFepWV an LnVWLWuWLRnV RI 0āRUL FuVWRPaU\ OaZ �9LFtRrLa 8QLYerVLt\ 3reVV� :eOOLQJtRQ� 
��1�� at 1��� 

���    ,ELG� 
���    7he GerLYeG FaXVatLYe ZLth the preIL[ whaka GeQRteV the appOLFatLRQ RI� tR PaNe�GR� 
���    ,QterYLeZ ZLth %arr\ 6PLth, 460� 3h'� ChaLr RI the +eaOth 5eVearFh CRXQFLO (thLFV CRPPLttee� 7e 

5araZa aQG 1JƗtL .ahX �$ 'RXJOaVV� 'eFePEer ��1���  %LVhRp GeILQeV whakawhanaungatanga aV a 
prRFeVV E\ ZhLFh reOatLRQVhLpV are JeQerateG aQG PaLQtaLQeG thrRXJh the LGeQtLILFatLRQ �YLa FXOtXraOO\ 
apprRprLate PeaQV� RI OLQNaJeV� eQJaJePeQt aQG FRQQeFteGQeVV aQG� RQ thLV EaVLV� a FRPPLtPeQt tR 
Rther peRpOe aQG theLr ZeOIare aQG ZeOO�EeLQJ� 5 %LVhRp Collaborative Research Stories �'XQPRre 3reVV 
/tG� 3aOPerVtRQ 1Rrth� 199��� 

���    $ 6RPerYLOOe� aERYe Q ���� 
��9    ChLOGreQ <RXQJ 3erVRQV aQG 7heLr )aPLOLeV $Ft 19�9� V ��  7he Care RI ChLOGreQ $Ft ���� haV EeeQ 

FrLtLFLVeG IRr taNLQJ a tRR LQGLYLGXaOLVtLF apprRaFh tR LVVXeV RI Fare aQG prRteFtLRQ�  ,t PaNeV RQO\ paVVLQJ 
reIereQFe tR 0ƗRrL YaOXeV aQG OeaYeV pRteQtLaOO\ a PRre FRQIXVeG XQGerVtaQGLQJ RI tLNaQJa IRr the 
JXarGLaQVhLp RI FhLOGreQ� 6ee % $tNLQ ³+arPRQLVLQJ IaPLO\ OaZ´ ������ � 1=)/- 1�� at 1�1� 

���    $ 6RPerYLOOe� aERYe Q ���� )Rr aQ e[aPpOe LQ FhLOG FaVe OaZ FLteG E\ -XGJe 6RPerYLOOe WH v Chief 
Executive of the Ministry of Social Development +C $XFNOaQG C,9��������������1�� 11 6eptePEer 
����� CRXrtQe\ -�  $QRther e[aPpOe RI tLNaQJa� aQG the LQFOXVLRQ RI FROOeFtLYe LPperatLYeV aORQJVLGe 
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FRQVLGeratLRQV reFRJQLVeG XQGer PeQtaO heaOth OaZ� LV aOVR XQGer the MXrLVGLFtLRQ RI the )aPLO\ 
CRXrt���1  +RZeYer� the e[teQt that the FXOtXraO FRQVLGeratLRQV LQ the 0eQtaO +eaOth 
�CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� �0+�C$7� $Ft� are RperatLRQaOLVeG LV 
XQFOear aQG there LV QR FRPPRQO\ aFFepteG VtaQGarG RI praFtLFe����   

Tikanga and diversity 

���� 5eVpeFtLQJ the QeeGV� YaOXeV aQG EeOLeIV RI 0ƗRrL GReV QRt PeaQ that a paQ�0ƗRrL 
perVpeFtLYe e[LVtV� aV e[preVVeG LQ the TXeVtLRQ� ³whose tLNaQJa"´ 7here LV rareO\ RQe VLQJOe 
YLeZpRLQt repreVeQtatLYe RI 0ƗRrL FRQFerQV� aQ\ PRre thaQ there LV a VLQJOe ethLFaO Rr reOLJLRXV 
YLeZpRLQt LQ aQ\ FRPPXQLt\�  0RreRYer� there are e[aPpOeV LQ the GeYeORpPeQt RI OaZ aQG 
pROLF\ LQ 1eZ =eaOaQG Zhere tLNaQJa haV VhapeG QRQ�0ƗRrL YLeZV���� $Q\ OeJaO IraPeZRrN 
PXVt aFFRPPRGate FXOtXraO GLYerVLt\ LQ 1eZ =eaOaQG¶V pOXraOLVtLF VRFLet\� aV ZeOO aV the QeeG 
tR reFRJQLVe the rLJhtV aQG QeeGV RI 0ƗRrL aV taQJata ZheQXa�  

���� 7he pRVLtLYe REOLJatLRQ tR reFRJQLVe reOatLRQVhLpV RI VXppRrt LQ the C53' VLtV FRPIRrtaEO\ ZLth 
tLNaQJa� aQG the prRFeVV RI eQJaJePeQt ZLth 0ƗRrL thrRXJh ZhaNaZhaQaXQJataQJa�  1eZ 
=eaOaQG haV a XQLTXe RppRrtXQLt\ tR eQrLFh the GLVFXVVLRQ LQ a reYLeZ RI the OaZ E\ eQVXrLQJ 
theVe FXOtXraO LQIOXeQFeV are taNeQ LQtR aFFRXQt aQG JLYeQ VtatXV LQ OaZ aV aQ apprRaFh tR 
VXppRrteG GeFLVLRQ�PaNLQJ� 

2E:  SUPPORTED DECISION-MAKING IN PRACTICE AND IN CASE LAW 

Supported decision-making in practice 

���9 $GXOt JXarGLaQVhLp OaZV teQG tR Ee IRFXVeG RQ the ELJ GeFLVLRQV Zhere there Pa\ Ee 
VLJQLILFaQt FRQVeTXeQFeV Rr rLVNV tR the perVRQ FRQFerQeG� IRr e[aPpOe OLIe�threateQLQJ 
GeFLVLRQV aERXt PeGLFaO treatPeQt Rr OLYLQJ arraQJePeQtV LQ reVLGeQtLaO Fare�  ,t LV LPpRrtaQt 
tR reFRJQLVe that the YaVt PaMRrLt\ RI Fare aQG ZeOIare GeFLVLRQV that RFFXr RQ a GaLO\ EaVLV 
are Iar PRre PXQGaQe aQG LQYROYe LQIRrPaO aQG praFtLFaO PethRGV RI VXppRrt�  )Rr e[aPpOe� 
Lt LV ZeOO reFRJQLVeG that RppRrtXQLtLeV IRr peRpOe tR partLFLpate LQ GeFLVLRQ�PaNLQJ LPprRYe 
theLr aELOLt\ tR FRPPXQLFate����  7he FhaOOeQJe LV tR LQFOXGe VXppRrteG GeFLVLRQ�PaNLQJ LQ 
eYer\Ga\ praFtLFe�  

���� 7he QeeGV� OLIe e[perLeQFeV aQG IaPLO\ FRQte[t RI peRpOe ZLth GLVaELOLtLeV FaQ Ee GLYerVe 
EetZeeQ aQG ZLthLQ pRpXOatLRQ JrRXpV�  6XppRrt QeeGV IRr peRpOe ZLth LQteOOeFtXaO GLVaELOLtLeV 
Rr aFTXLreG EraLQ LQMXrLeV Pa\ Ee Yer\ GLIIereQt� IRr e[aPpOe� tR the QeeGV RI ROGer aGXOtV�  

                                                
YaOXLQJ LQGLYLGXaO aXtRQRP\� are the 1JƗ .RRtL 5aQJatahL� the <RXth CRXrtV heOG RQ Parae �PeetLQJ 
pOaFeV�� 

��1    7he 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� PaNeV VpeFLaO prRYLVLRQ IRr 
³prRper reFRJQLtLRQ´ RI ZhƗQaX� hapǌ aQG LZL XQGer VV � aQG ��� 

���     + (OGer aQG 5 7apVeOO ³0ƗRrL aQG the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO �eGV�� aERYe Q 9� at 
��9�  6ee aOVR - %a[ter� 7 .aQL .LQJL� 5 7apVeOO aQG RtherV ³7he preYaOeQFe RI PeQtaO GLVRrGer aPRQJ 
0ƗRrL LQ 7e 5aX +LQeQJarR�  7he 1eZ =eaOaQG 0eQtaO +eaOth 6XrYe\´ ������ �9 $XVt 1= 3V\Fh ��1� 

���    )Rr e[aPpOe� the reFRJQLtLRQ RI the LPpRrtaQFe RI ZhaNapapa aQG the rLJht tR NQRZ \RXr JeQetLF RrLJLQV 
LQ aVVLVteG reprRGXFtLYe teFhQRORJ\ haV arJXaEO\ OeG tR a PRre RpeQ attLtXGe tR NQRZOeGJe RI JeQetLF 
pareQtaJe LQ 1eZ =eaOaQG thaQ e[LVtV LQ Rther FRXQtrLeV� . 'aQLeOV aQG $ 'RXJOaVV ³$FFeVV tR *eQetLF 
,QIRrPatLRQ E\ 'RQRr 2IIVprLQJ aQG 'RQRrV� 0eGLFLQe� 3ROLF\ aQG /aZ LQ 1eZ =eaOaQG´ ������ �� - 0eG 
/aZ 1�1� 

���    - 5RVeQ� VpeeFh pathRORJLVt ³CRPPXQLFatLRQ� the .e\VtRQe RI 6XppRrteG 'eFLVLRQ�PaNLQJ´ �CapaFLt\ 
$XVtraOLa FRQIereQFe� 6\GQe\� 1� 1RYePEer ��1��� 
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���� $ VeFRQG LPpRrtaQt FRQFept RI tLNaQJa LQ thLV FRQte[t LV ³PaQa´�  ,Q the GeFLVLRQ�PaNLQJ 
FRQte[t� PaQa eQVXreV that LQGLYLGXaOV� eVpeFLaOO\ eOGerV� are aFFRrGeG GLJQLt\ aQG reVpeFt����   
0aQa LV a Yer\ pRZerIXO FRQFept EeFaXVe reVpeFt IRr aQ LQGLYLGXaO Pa\ Ee at the FRVt RI 
FROOeFtLYe aGYaQtaJe�   ,t LV QRt VR eaV\ LQ a tLNaQJa GeFLVLRQ tR taNe aZa\ the PaQa RI GeFLVLRQ�
PaNLQJ eYeQ LI the ZhƗQaX ZaQt tR� IRr e[aPpOe� Zhere aQ eOGer haV VtateG a preIereQFe tR 
Vta\ OLYLQJ LQ her hRPe ZheQ the ZhƗQaX EeOLeYeV the VXppRrt RI hRVpLtaO Fare LV QeeGeG���� 

���� ³:haNaZhaQaXQJataQJa´��� reIerV tR the prRFeVV RI ErLQJLQJ peRpOe tRJether aQG IRVterLQJ 
FRQQeFtLRQV EetZeeQ peRpOe�   7he FRQFept reFRJQLVeV the LPpRrtaQFe RI the prRFeVV RI 
eQJaJLQJ ZLth peRpOe thrRXJh eVtaEOLVhLQJ reOatLRQVhLpV aQG reOatLQJ ZeOO tR RtherV� E\� 

x whanaungatanga� PaNLQJ a FRQQeFtLRQ aQG XQGerVtaQGLQJ reOateGQeVV tR RtherV� aQG 

x mana� XphROGLQJ GLJQLt\ IRr ERth perVRQaO aQG ZhƗQaX LQteJrLt\� 

���� :haNaZhaQaXQJataQJa GeVFrLEeV thLV prRFeVV RI prRYLGLQJ VXppRrt aQG heOp LQ a ErRaG 
VeQVe E\ aOORZLQJ the ³EORRG OLQNV´ Ee\RQG IaPLO\ tR EeFRPe aQ e[preVVLRQ RI the raQJe RI 
reVpRQVLELOLtLeV aQG rLJhtV� 6PLth Va\V� ³$V 0ƗRrL� Ze GR thLV �ZhaNaZhaQaXQJataQJa� 
ZeOO´����               

���� 6XppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV that reFRJQLVe ZhaQaXQJataQJa aQG PaQa haYe aQ 
REYLRXV pOaFe LQ the )aPLO\ CRXrt�  $V REVerYeG E\ -XGJe $QQLV 6RPerYLOOe���� 

:haQaXQJataQJa LV aQ LQteJraO part RI tLNaQJa LQ the )aPLO\ CRXrt� LQFRrpRratLQJ FRQFeptV 
RI VRFLetaO reOatLRQVhLpV aQG the rLJhtV aQG REOLJatLRQV that are LQhereQt LQ theP�  7heVe 
FRQFeptV are IXQGaPeQtaO tR the ZRrNLQJ RI the )aPLO\ CRXrt� 

���� 7he LQYROYePeQt RI IaPLOLeV aQG VXppRrt IRr ZhƗQaX� hapǌ aQG LZL LQ )aPLO\ *rRXp 
CRQIereQFeV �)*CV� XQGer the ChLOGreQ� <RXQJ 3erVRQV aQG theLr )aPLOLeV $Ft 19�9 �C<3) 
$Ft� LV reFRJQLVeG aV RQe RI the PRre LQQRYatLYe aVpeFtV RI the )aPLO\ CRXrt���9  ,Q thLV 
GeFLVLRQ�PaNLQJ PRGeO� IaPLOLeV haYe a FROOeFtLYe LPperatLYe tR ILQG VROXtLRQV IRr the Fare aQG 
prRteFtLRQ RI FhLOGreQ� <et VXrprLVLQJO\� QeLther tLNaQJa QRr ZhaQaXQJataQJa LV GeILQeG Rr 
reIerreG tR LQ aQ\ VtatXteV XVeG LQ IaPLO\ OaZ����  7here are VpeFLILF 0ƗRrL FXOtXraO 

                                                
���    ,QterYLeZ ZLth -XVtLFe -RVeph :LOOLaPV �:eOOLQJtRQ� 1� 'eFePEer ��1���  0aQa LV the VRXrFe RI rLJhtV 

aQG REOLJatLRQV RI OeaGerVhLp�  0aQa LV GeILQeG ErRaGO\ aV ³a Ne\ phLORVRphLFaO FRQFept� FRPELQLQJ 
QRtLRQV RI pV\FhLF aQG VpLrLtXaO IRrFe aQG YLtaOLt\� reFRJQLVeG aXthRrLt\� LQIOXeQFe aQG preVtLJe aQG thXV 
pRZer aQG aELOLt\ tR FRQtrRO peRpOe aQG eYeQtV´ LQ  5 %eQtRQ �eG� Te Matapunenga: A Compendium of 
UeIeUenFeV WR Whe FRnFepWV an LnVWLWuWLRnV RI 0āRUL FuVWRPaU\ OaZ �9LFtRrLa 8QLYerVLt\ 3reVV� :eOOLQJtRQ� 
��1�� at 1��� 

���    ,ELG� 
���    7he GerLYeG FaXVatLYe ZLth the preIL[ whaka GeQRteV the appOLFatLRQ RI� tR PaNe�GR� 
���    ,QterYLeZ ZLth %arr\ 6PLth, 460� 3h'� ChaLr RI the +eaOth 5eVearFh CRXQFLO (thLFV CRPPLttee� 7e 

5araZa aQG 1JƗtL .ahX �$ 'RXJOaVV� 'eFePEer ��1���  %LVhRp GeILQeV whakawhanaungatanga aV a 
prRFeVV E\ ZhLFh reOatLRQVhLpV are JeQerateG aQG PaLQtaLQeG thrRXJh the LGeQtLILFatLRQ �YLa FXOtXraOO\ 
apprRprLate PeaQV� RI OLQNaJeV� eQJaJePeQt aQG FRQQeFteGQeVV aQG� RQ thLV EaVLV� a FRPPLtPeQt tR 
Rther peRpOe aQG theLr ZeOIare aQG ZeOO�EeLQJ� 5 %LVhRp Collaborative Research Stories �'XQPRre 3reVV 
/tG� 3aOPerVtRQ 1Rrth� 199��� 

���    $ 6RPerYLOOe� aERYe Q ���� 
��9    ChLOGreQ <RXQJ 3erVRQV aQG 7heLr )aPLOLeV $Ft 19�9� V ��  7he Care RI ChLOGreQ $Ft ���� haV EeeQ 

FrLtLFLVeG IRr taNLQJ a tRR LQGLYLGXaOLVtLF apprRaFh tR LVVXeV RI Fare aQG prRteFtLRQ�  ,t PaNeV RQO\ paVVLQJ 
reIereQFe tR 0ƗRrL YaOXeV aQG OeaYeV pRteQtLaOO\ a PRre FRQIXVeG XQGerVtaQGLQJ RI tLNaQJa IRr the 
JXarGLaQVhLp RI FhLOGreQ� 6ee % $tNLQ ³+arPRQLVLQJ IaPLO\ OaZ´ ������ � 1=)/- 1�� at 1�1� 

���    $ 6RPerYLOOe� aERYe Q ���� )Rr aQ e[aPpOe LQ FhLOG FaVe OaZ FLteG E\ -XGJe 6RPerYLOOe WH v Chief 
Executive of the Ministry of Social Development +C $XFNOaQG C,9��������������1�� 11 6eptePEer 
����� CRXrtQe\ -�  $QRther e[aPpOe RI tLNaQJa� aQG the LQFOXVLRQ RI FROOeFtLYe LPperatLYeV aORQJVLGe 

�1 
 

FRQVLGeratLRQV reFRJQLVeG XQGer PeQtaO heaOth OaZ� LV aOVR XQGer the MXrLVGLFtLRQ RI the )aPLO\ 
CRXrt���1  +RZeYer� the e[teQt that the FXOtXraO FRQVLGeratLRQV LQ the 0eQtaO +eaOth 
�CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� �0+�C$7� $Ft� are RperatLRQaOLVeG LV 
XQFOear aQG there LV QR FRPPRQO\ aFFepteG VtaQGarG RI praFtLFe����   

Tikanga and diversity 

���� 5eVpeFtLQJ the QeeGV� YaOXeV aQG EeOLeIV RI 0ƗRrL GReV QRt PeaQ that a paQ�0ƗRrL 
perVpeFtLYe e[LVtV� aV e[preVVeG LQ the TXeVtLRQ� ³whose tLNaQJa"´ 7here LV rareO\ RQe VLQJOe 
YLeZpRLQt repreVeQtatLYe RI 0ƗRrL FRQFerQV� aQ\ PRre thaQ there LV a VLQJOe ethLFaO Rr reOLJLRXV 
YLeZpRLQt LQ aQ\ FRPPXQLt\�  0RreRYer� there are e[aPpOeV LQ the GeYeORpPeQt RI OaZ aQG 
pROLF\ LQ 1eZ =eaOaQG Zhere tLNaQJa haV VhapeG QRQ�0ƗRrL YLeZV���� $Q\ OeJaO IraPeZRrN 
PXVt aFFRPPRGate FXOtXraO GLYerVLt\ LQ 1eZ =eaOaQG¶V pOXraOLVtLF VRFLet\� aV ZeOO aV the QeeG 
tR reFRJQLVe the rLJhtV aQG QeeGV RI 0ƗRrL aV taQJata ZheQXa�  

���� 7he pRVLtLYe REOLJatLRQ tR reFRJQLVe reOatLRQVhLpV RI VXppRrt LQ the C53' VLtV FRPIRrtaEO\ ZLth 
tLNaQJa� aQG the prRFeVV RI eQJaJePeQt ZLth 0ƗRrL thrRXJh ZhaNaZhaQaXQJataQJa�  1eZ 
=eaOaQG haV a XQLTXe RppRrtXQLt\ tR eQrLFh the GLVFXVVLRQ LQ a reYLeZ RI the OaZ E\ eQVXrLQJ 
theVe FXOtXraO LQIOXeQFeV are taNeQ LQtR aFFRXQt aQG JLYeQ VtatXV LQ OaZ aV aQ apprRaFh tR 
VXppRrteG GeFLVLRQ�PaNLQJ� 

2E:  SUPPORTED DECISION-MAKING IN PRACTICE AND IN CASE LAW 

Supported decision-making in practice 

���9 $GXOt JXarGLaQVhLp OaZV teQG tR Ee IRFXVeG RQ the ELJ GeFLVLRQV Zhere there Pa\ Ee 
VLJQLILFaQt FRQVeTXeQFeV Rr rLVNV tR the perVRQ FRQFerQeG� IRr e[aPpOe OLIe�threateQLQJ 
GeFLVLRQV aERXt PeGLFaO treatPeQt Rr OLYLQJ arraQJePeQtV LQ reVLGeQtLaO Fare�  ,t LV LPpRrtaQt 
tR reFRJQLVe that the YaVt PaMRrLt\ RI Fare aQG ZeOIare GeFLVLRQV that RFFXr RQ a GaLO\ EaVLV 
are Iar PRre PXQGaQe aQG LQYROYe LQIRrPaO aQG praFtLFaO PethRGV RI VXppRrt�  )Rr e[aPpOe� 
Lt LV ZeOO reFRJQLVeG that RppRrtXQLtLeV IRr peRpOe tR partLFLpate LQ GeFLVLRQ�PaNLQJ LPprRYe 
theLr aELOLt\ tR FRPPXQLFate����  7he FhaOOeQJe LV tR LQFOXGe VXppRrteG GeFLVLRQ�PaNLQJ LQ 
eYer\Ga\ praFtLFe�  

���� 7he QeeGV� OLIe e[perLeQFeV aQG IaPLO\ FRQte[t RI peRpOe ZLth GLVaELOLtLeV FaQ Ee GLYerVe 
EetZeeQ aQG ZLthLQ pRpXOatLRQ JrRXpV�  6XppRrt QeeGV IRr peRpOe ZLth LQteOOeFtXaO GLVaELOLtLeV 
Rr aFTXLreG EraLQ LQMXrLeV Pa\ Ee Yer\ GLIIereQt� IRr e[aPpOe� tR the QeeGV RI ROGer aGXOtV�  

                                                
YaOXLQJ LQGLYLGXaO aXtRQRP\� are the 1JƗ .RRtL 5aQJatahL� the <RXth CRXrtV heOG RQ Parae �PeetLQJ 
pOaFeV�� 

��1    7he 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� PaNeV VpeFLaO prRYLVLRQ IRr 
³prRper reFRJQLtLRQ´ RI ZhƗQaX� hapǌ aQG LZL XQGer VV � aQG ��� 

���     + (OGer aQG 5 7apVeOO ³0ƗRrL aQG the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO �eGV�� aERYe Q 9� at 
��9�  6ee aOVR - %a[ter� 7 .aQL .LQJL� 5 7apVeOO aQG RtherV ³7he preYaOeQFe RI PeQtaO GLVRrGer aPRQJ 
0ƗRrL LQ 7e 5aX +LQeQJarR�  7he 1eZ =eaOaQG 0eQtaO +eaOth 6XrYe\´ ������ �9 $XVt 1= 3V\Fh ��1� 

���    )Rr e[aPpOe� the reFRJQLtLRQ RI the LPpRrtaQFe RI ZhaNapapa aQG the rLJht tR NQRZ \RXr JeQetLF RrLJLQV 
LQ aVVLVteG reprRGXFtLYe teFhQRORJ\ haV arJXaEO\ OeG tR a PRre RpeQ attLtXGe tR NQRZOeGJe RI JeQetLF 
pareQtaJe LQ 1eZ =eaOaQG thaQ e[LVtV LQ Rther FRXQtrLeV� . 'aQLeOV aQG $ 'RXJOaVV ³$FFeVV tR *eQetLF 
,QIRrPatLRQ E\ 'RQRr 2IIVprLQJ aQG 'RQRrV� 0eGLFLQe� 3ROLF\ aQG /aZ LQ 1eZ =eaOaQG´ ������ �� - 0eG 
/aZ 1�1� 

���    - 5RVeQ� VpeeFh pathRORJLVt ³CRPPXQLFatLRQ� the .e\VtRQe RI 6XppRrteG 'eFLVLRQ�PaNLQJ´ �CapaFLt\ 
$XVtraOLa FRQIereQFe� 6\GQe\� 1� 1RYePEer ��1��� 
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2OGer aGXOtV Pa\ Ee PRre LVROateG aQG teQG QRt tR haYe the VXppRrt V\VtePV that thRVe ZLth 
pV\FhR�VRFLaO GLVaELOLtLeV Pa\ haYe� 7here Pa\ Ee OeVV VXppRrt IRr theLr GeFLVLRQ�PaNLQJ aQG 
PRre GepeQGeQF\� E\� IRr e[aPpOe� a pareQt RQ theLr aGXOt FhLOGreQ ZhR hROG aQ eQGXrLQJ 
pRZer RI attRrQe\ �(32$��  $ \RXQJer aGXOt ZLth 'RZQ V\QGrRPe Pa\ VeeN PRre 
LQGepeQGeQFe tR OLYe aZa\ IrRP theLr IaPLO\�  CRQYerVeO\� aQ ROGer aGXOt ZLth 'RZQ V\QGrRPe 
aQG earO\ RQVet RI GePeQtLa Pa\ haYe RQO\ OLYeG LQ the IaPLO\ hRPe ZLth OLttOe RXtVLGe 
LQteraFtLRQ EXt Ee ORYLQJO\ FareG IRr E\ theLr VLEOLQJV� here the IaPLO\ reOatLRQVhLp LV EXLOt arRXQG 
GepeQGeQF\����  

���1 6RPe peRpOe haYe QR IaPLO\ tR VXppRrt theP aQG� aV LV FRPPRQ LQ the )aPLO\ CRXrt� there 
are IaPLOLeV that FaQQRt aJree Rr are LQFapaEOe aV a IaPLO\ JrRXp RI prRYLGLQJ apprRprLate 
VXppRrt���� )aLOLQJ tR reFRJQLVe theVe GLIIereQFeV FRXOG reVXOt LQ aQ RYer�VLPpOLILeG OeJaO 
IraPeZRrN IRr reVpeFtLQJ the rLJhtV RI peRpOe ZLth LPpaLreG FapaFLt\� 

Patient-centred care and whakawhanaungatanga 

���� 6XppRrtLQJ peRpOe LQ PaNLQJ GeFLVLRQV IRr thePVeOYeV� Zhere thLV LV pRVVLEOe� aQG� LI Lt LV QRt 
pRVVLEOe� prRYLGLQJ PeFhaQLVPV tR Pa[LPLVe theLr partLFLpatLRQ� haV VRPe reaO aGYaQtaJeV�  
,Q the heaOthFare FRQte[t� the LQFOXVLRQ RI the perVRQ VXEMeFt tR the GeFLVLRQ QRt RQO\ LPprRYeV 
the TXaOLt\ RI the GeFLVLRQ reaFheG EXt aOVR reIOeFtV EeVt praFtLFe� reIerreG tR aV ³patLeQt�
FeQtreG Fare´����  3artLFLpatLYe GeFLVLRQ�PaNLQJ FaQ haYe therapeXtLF EeQeILtV LQ terPV RI 
eQhaQFLQJ LQGLYLGXaO ZeOO�EeLQJ aQG VeOI�eVteeP�  ,t FaQ aOVR reGXFe the pRVVLELOLtLeV RI FRQIOLFt 
EetZeeQ the perVRQ aQG heaOthFare prRIeVVLRQaOV���� 

���� ,Q 1eZ =eaOaQG� heaOth GLVparLtLeV EetZeeQ 0ƗRrL aQG QRQ�0ƗRrL are ZeOO GRFXPeQteG�  0ƗRrL 
are VLJQLILFaQtO\ RYer�repreVeQteG LQ pRpXOatLRQV treateG XQGer the 0+�C$7� $Ft aQG the 
apprRaFh XVeG tR aVVeVV ³PeQtaO GLVRrGer´ haV pRteQtLaO IRr ELaV LQ aVVeVVLQJ 0ƗRrL���9  
6LPLOar ELaVeV Pa\ Ee preVeQt ZheQ aVVeVVLQJ FapaFLt\ XQGer the 3335 $Ft Rr Rther areaV 
RI FapaFLt\ OaZ� VXFh aV ILtQeVV tR pOeaG XQGer the FrLPLQaO MXVtLFe OeJLVOatLRQ�  (OGer aQG 
7apVeOO hLJhOLJht the FXrreQt LQGLYLGXaO IRFXV RI FapaFLt\�EaVeG aVVeVVPeQtV aQG ZarQ that 
thLV apprRaFh GLVreJarGV the FROOeFtLYe rLJhtV ZLthLQ ZhaQaX aQG the ZLGer FRPPXQLt\����   

���� +eaOth praFtLtLRQerV are reTXLreG tR GePRQVtrate apprRprLate OeYeOV RI FXOtXraO VaIet\��1 aQG 
FRPpeteQF\ tR Ee ILt IRr praFtLFe����  ³CXOtXraO FRPpeteQFe´ LV ErRaGO\ GeILQeG ± e[teQGLQJ 
Ee\RQG ethQLFLt\ aQG reFRJQLVLQJ that patLeQtV LGeQtLI\ ZLth PXOtLpOe FXOtXraO JrRXpLQJV� 

                                                
���    7heVe are FRPPRQ e[aPpOeV e[perLeQFeG LQ praFtLFe E\ the ZrLter aQG reIOeFt the LPpRrtaQFe RI QRt 

PaNLQJ aVVXPptLRQV aERXt GLYerVe IaPLO\ reOatLRQVhLpV� 
���    ,Q 1eZ =eaOaQG there LV QR pXEOLF aJeQF\ that IXOILOV thLV rROe aQG there LV a VhRrtaJe RI peRpOe aYaLOaEOe 

tR Ee aQ LQGepeQGeQt ZeOIare JXarGLaQ tR aVVLVt IaPLOLeV�  $Q e[aPpOe LV the 2taJR :eOIare *XarGLaQ 
7rXVt�  ,Q :eOOLQJtRQ a FRPPXQLt\ trXVt haV reFeQtO\ EeeQ eVtaEOLVheG� )Rr PaQ\ \earV LQ :eOOLQJtRQ the 
CathROLF QXQV� 6LVterV RI 0erF\� IXOILOOeG thLV rROe IRr the :eOOLQJtRQ )aPLO\ CRXrt� 

���    $( %aXPaQ� +- )arG\ aQG 3* +arrLV ³*ettLQJ Lt rLJht� Zh\ ERther ZLth patLeQt�FeQtreG Fare"´ ������ 1�9 
0eG - $XVt ���� 

���    'RQQeOO\� aERYe Q ��� at ��� � ���� 
��9   0eaVXreV IRr 0ƗRrL ZeOOEeLQJ LQ PeQtaO heaOth FaQ Ee aVVeVVeG IrRP a hROLVtLF YLeZpRLQt aQG taNe LQtR 

aFFRXQt the GLPeQVLRQV RI VpLrLtXaO� PeQtaO aQG ph\VLFaO heaOth� aV ZeOO aV reOatLRQVhLpV ZLth IaPLO\ aQG 
FRPPXQLt\� 0 'XrLe ³0eaVXrLQJ 0ƗRrL :eOOEeLQJ´ �1eZ =eaOaQG 7reaVXr\ *XeVt /eFtXre 6erLeV �+aX 
2raQJa�� :eOOLQJtRQ� ������  

���  (OGer aQG 7apVeOO� aERYe Q ���� 7he aXthRrV ZarQ aJaLQVt XVLQJ FapaFLt\ tR FRQVeQt aV a FrLterLRQ IRr 
aQ\ reYLVLRQ RI the 0+$� 

��1   ³CXOtXraO VaIet\´ �ZhaNarXrXhaX� ZaV a FRQFept GeYeORpeG E\ the Oate ,rLhapetL 5aPVGeQ aQG aGRpteG 
E\ the QXrVLQJ prRIeVVLRQ� 6ee aOVR % *ra\ ³0aQaJLQJ the FrRVV�FXOtXraO FRQVXOtatLRQ� 7he LPpRrtaQFe 
RI FXOtXraO VaIet\´ ������ ����� 1=)3� 

���   +eaOth 3raFtLtLRQerV CRPpeteQFe $VVXraQFe $Ft ����� V 11� �L��  

�� 
 

LQFOXGLQJ JrRXpLQJV ZLth GLIIereQt EeOLeI V\VtePV aQG LGeaV aERXt GLVaELOLt\���� $Q 
XQGerVtaQGLQJ RI FXOtXraO FRPpeteQFe prRYLGeV a EaVLV IRr appO\LQJ VXppRrteG GeFLVLRQ�
PaNLQJ LQ praFtLFe�  7here LV FXrreQt reFRJQLtLRQ that the ³:eVterQ´ PRGeO RI patLeQt�FeQtreG 
Fare LV at RGGV ZLth a traGLtLRQaO 0ƗRrL Za\ RI YLeZLQJ the ZRrOG��� aQG that� LI a ErRaG YLeZ RI 
FXOtXre LV taNeQ� theQ the PaMRrLt\ RI patLeQtV are FXOtXraOO\ GLIIereQt IrRP PRVt heaOth 
praFtLtLRQerV aQG IrRP the GRPLQaQt :eVterQ PeGLFaO YLeZ RI the ZRrOG���� 

���� 0eGLFaO VtXGeQtV are QRZ traLQeG LQ appO\LQJ a 0ƗRrL�FeQtreG FRQVXOtatLRQ apprRaFh IRr 
eQJaJLQJ ZLth 0ƗRrL patLeQtV� NQRZQ aV the ³+XL 3rRFeVV´ aQG the ³0eLhaQa 0RGeO�´ tZR 
0ƗRrL�FeQtreG FOLQLFaO LQterYLeZLQJ tRROV����  7he +XL 3rRFeVV reFRJQLVeV 
ZhaNaZhaQaXQJataQJa LQ a FOLQLFaO FRQte[t �LQFOXGLQJ Zhere a FapaFLt\ aVVeVVPeQt PLJht Ee 
XQGertaNeQ�� aQG the LPpRrtaQFe RI the GRFtRr eVtaEOLVhLQJ a FXOtXraO FRQQeFtLRQ ZLth the 
patLeQt� thXV GLVtLQJXLVhLQJ Lt IrRP EaVLF rappRrt����  

���� 'r *reJ <RXQJ� a QRQ�0ƗRrL GRFtRr� e[pOaLQV e[perLeQFe RI ZhaNaZhaQaXQJataQJa ZheQ 
XQGertaNLQJ a FapaFLt\ aVVeVVPeQt ZLth a 0ƗRrL patLeQt����  

>(aFh@ perVRQ at the PeetLQJ e[pOaLQeG hLV aQFeVtr\ LQ a ErLeI EXt VtrXFtXreG Za\� aQG 
0ƗRrL LQ the rRRP Zere aEOe tR LGeQtLI\ FRQQeFtLRQV EetZeeQ theLr reVpeFtLYe IaPLOLeV� $t 
the eQG� the 0ƗRrL FXOtXraO aGYLVRr� rather NLQGO\� e[pOaLQeG tR the patLeQt aQG hLV VXppRrt 
peRpOe that ,� a (XrRpeaQ ZLth (QJOLVh aQFeVtr\� ZaV reOateG hLVtRrLFaOO\ thrRXJh the ZLGer 
<RXQJ IaPLO\� tR 1LFN <RXQJ� the FaELQ ER\ RQ the (QGeaYRXr ZhR ILrVt VpRtteG OaQG ZheQ 
CRRN FaPe tR 1eZ =eaOaQG� 1LFN <RXQJ LV rePePEereG ORFaOO\ EeFaXVe hLV QaPe LV JLYeQ 
tR a Fape ± ³<RXQJ 1LFN¶V +eaG´� 7hLV prRFeVV RI LGeQtLI\LQJ FRQQeFtLRQV aQG reOatLRQVhLpV 
LV YLtaO tR eQJaJLQJ 0ƗRrL LQ the aVVeVVPeQt� aQG LQ P\ e[perLeQFe Lt LV Yer\ heOpIXO tR JR 
thrRXJh that prRFeVV tR VRPe GeJree EeIRre JettLQJ LQtR the teFhQLFaOLtLeV RI the 
aVVeVVPeQt� 

 

���� :haNaZhaQaXQJataQJa FaQ thereIRre Ee YLeZeG aV prRYLGLQJ a pOatIRrP IRr VXppRrteG 
GeFLVLRQ�PaNLQJ� aQG IRr 0ƗRrL LV a EaVeOLQe IRr FXOtXraOO\ reVpRQVLYe praFtLFe���9  $OO RI theVe 
IaFtRrV VXJJeVt that aQ\ reYLVeG PeQtaO FapaFLt\ OaZ VhRXOG reFRJQLVe tLNaQJa 0ƗRrL GeFLVLRQ�
PaNLQJ prRFeVVeV� ERth at the OeYeO RI OeJaO prLQFLpOe aQG IRr LPpOePeQtatLRQ ZLthLQ a CRGe RI 
3raFtLFe���� 

                                                
���  7heVe LQFOXGe �EXt are QRt OLPLteG tR� JeQGer� VpLrLtXaO aQG Rther EeOLeI V\VtePV� Ve[XaO RrLeQtatLRQ� 

GLVaELOLt\� OLIeVt\Oe� aJe Rr VRFLReFRQRPLF VtatXV� 7he GeILQLtLRQ RI FXOtXraO FRPpeteQFe LQ the 1eZ 
=eaOaQG 0eGLFaO CRXQFLO¶V VtatePeQt LV� ³Cultural competence requires an awareness of cultural 
diversity and the ability to function effectively, and respectfully, when working with and treating people 
of different cultural backgrounds."  7here LV QR VLPLOar prRIeVVLRQaO VtaQGarG RI FXOtXraO FRPpeteQFe IRr 
OaZ\erV� 

���   5 3arr\� % -RQeV� % *ra\ aQG RtherV ³$ppO\LQJ a 0ƗRrL�FeQtreG FRQVXOtatLRQ apprRaFh IRr eQJaJLQJ ZLth 
0ƗRrL patLeQtV� aQ XQGerJraGXate PeGLFaO VtXGeQt FaVe VtXG\´ ���1�� ���� -  3rLP +eaOthF ���� 

���    3arr\� -RQeV� *ra\ aQG RtherV� aERYe Q ��� at ���� 
���   C /aFe\� 7 +XrLa� / %eFNert aQG RtherV ³7he +XL 3rRFeVV� a IraPeZRrN tR eQhaQFe the GRFtRr�patLeQt 

reOatLRQVhLp  ZLth 0ƗRrL³ ���11� 1�� 1=0-  at http���ZZZ�Q]Pa�RrJ�Q]�MRXrQaO�reaG�the�MRXrQaO�aOO�
LVVXeV���1����19���11�YRO�1���QR�1����YLeZ�OaFe\� 6 3LtaPa� 7 +XrLa aQG C /aFe\ ³,PprRYLQJ 0ƗRrL 
+eaOth RXtFRPeV thrRXJh FOLQLFaO aVVeVVPeQt� :aLNare R te :aNa R 0eLhaQa´ ���1�� 1�� 1=0- 1��� 

���   3arr\� -RQeV� *ra\ aQG RtherV� aERYe ��� at ���� 
���   (PaLO FRPPXQLFatLRQ ZLth 'r *reJ <RXQJ� �CRQVXOtaQt 3V\FhLatrLVt� CapLtaO aQG CRaVt '+%� reJarGLQJ 

ZhaNaZhaQaXQJataQJa �11 0arFh ��1��� 
��9   ,QterYLeZ ZLth 'r -R %a[ter� $VVRFLate 'eaQ RI 0ƗRrL� 8QLYerVLt\ RI 2taJR �$ 'RXJOaVV� 'XQeGLQ -aQXar\ 

��1��� 7here are FaOOV IRr PRre traLQLQJ LQ FXOtXraO FRPpeteQF\ LQ pV\FhLatr\ Zhere 0ƗRrL aQG QRQ�0ƗRrL 
are ZRrNLQJ ZLth ZhƗQaX tR GeYeORp XQGerVtaQGLQJV PeaQLQJIXO tR 0ƗRrL� 6ee (OGer aQG 7apVeOO� aERYe 
Q ���� 

���  $ ILrVt Vtep tRZarGV prRYLGLQJ a FXOtXraOO\ reVpRQVLYe apprRaFh tR VXppRrteG GeFLVLRQ�PaNLQJ LV the 
7RRONLt IRr $VVeVVLQJ CapaFLt\ aV GLVFXVVeG LQ Chapter � aQG aQQe[eG tR thLV repRrt LQ $ppeQGL[ '�  
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2OGer aGXOtV Pa\ Ee PRre LVROateG aQG teQG QRt tR haYe the VXppRrt V\VtePV that thRVe ZLth 
pV\FhR�VRFLaO GLVaELOLtLeV Pa\ haYe� 7here Pa\ Ee OeVV VXppRrt IRr theLr GeFLVLRQ�PaNLQJ aQG 
PRre GepeQGeQF\� E\� IRr e[aPpOe� a pareQt RQ theLr aGXOt FhLOGreQ ZhR hROG aQ eQGXrLQJ 
pRZer RI attRrQe\ �(32$��  $ \RXQJer aGXOt ZLth 'RZQ V\QGrRPe Pa\ VeeN PRre 
LQGepeQGeQFe tR OLYe aZa\ IrRP theLr IaPLO\�  CRQYerVeO\� aQ ROGer aGXOt ZLth 'RZQ V\QGrRPe 
aQG earO\ RQVet RI GePeQtLa Pa\ haYe RQO\ OLYeG LQ the IaPLO\ hRPe ZLth OLttOe RXtVLGe 
LQteraFtLRQ EXt Ee ORYLQJO\ FareG IRr E\ theLr VLEOLQJV� here the IaPLO\ reOatLRQVhLp LV EXLOt arRXQG 
GepeQGeQF\����  

���1 6RPe peRpOe haYe QR IaPLO\ tR VXppRrt theP aQG� aV LV FRPPRQ LQ the )aPLO\ CRXrt� there 
are IaPLOLeV that FaQQRt aJree Rr are LQFapaEOe aV a IaPLO\ JrRXp RI prRYLGLQJ apprRprLate 
VXppRrt���� )aLOLQJ tR reFRJQLVe theVe GLIIereQFeV FRXOG reVXOt LQ aQ RYer�VLPpOLILeG OeJaO 
IraPeZRrN IRr reVpeFtLQJ the rLJhtV RI peRpOe ZLth LPpaLreG FapaFLt\� 

Patient-centred care and whakawhanaungatanga 

���� 6XppRrtLQJ peRpOe LQ PaNLQJ GeFLVLRQV IRr thePVeOYeV� Zhere thLV LV pRVVLEOe� aQG� LI Lt LV QRt 
pRVVLEOe� prRYLGLQJ PeFhaQLVPV tR Pa[LPLVe theLr partLFLpatLRQ� haV VRPe reaO aGYaQtaJeV�  
,Q the heaOthFare FRQte[t� the LQFOXVLRQ RI the perVRQ VXEMeFt tR the GeFLVLRQ QRt RQO\ LPprRYeV 
the TXaOLt\ RI the GeFLVLRQ reaFheG EXt aOVR reIOeFtV EeVt praFtLFe� reIerreG tR aV ³patLeQt�
FeQtreG Fare´����  3artLFLpatLYe GeFLVLRQ�PaNLQJ FaQ haYe therapeXtLF EeQeILtV LQ terPV RI 
eQhaQFLQJ LQGLYLGXaO ZeOO�EeLQJ aQG VeOI�eVteeP�  ,t FaQ aOVR reGXFe the pRVVLELOLtLeV RI FRQIOLFt 
EetZeeQ the perVRQ aQG heaOthFare prRIeVVLRQaOV���� 

���� ,Q 1eZ =eaOaQG� heaOth GLVparLtLeV EetZeeQ 0ƗRrL aQG QRQ�0ƗRrL are ZeOO GRFXPeQteG�  0ƗRrL 
are VLJQLILFaQtO\ RYer�repreVeQteG LQ pRpXOatLRQV treateG XQGer the 0+�C$7� $Ft aQG the 
apprRaFh XVeG tR aVVeVV ³PeQtaO GLVRrGer´ haV pRteQtLaO IRr ELaV LQ aVVeVVLQJ 0ƗRrL���9  
6LPLOar ELaVeV Pa\ Ee preVeQt ZheQ aVVeVVLQJ FapaFLt\ XQGer the 3335 $Ft Rr Rther areaV 
RI FapaFLt\ OaZ� VXFh aV ILtQeVV tR pOeaG XQGer the FrLPLQaO MXVtLFe OeJLVOatLRQ�  (OGer aQG 
7apVeOO hLJhOLJht the FXrreQt LQGLYLGXaO IRFXV RI FapaFLt\�EaVeG aVVeVVPeQtV aQG ZarQ that 
thLV apprRaFh GLVreJarGV the FROOeFtLYe rLJhtV ZLthLQ ZhaQaX aQG the ZLGer FRPPXQLt\����   

���� +eaOth praFtLtLRQerV are reTXLreG tR GePRQVtrate apprRprLate OeYeOV RI FXOtXraO VaIet\��1 aQG 
FRPpeteQF\ tR Ee ILt IRr praFtLFe����  ³CXOtXraO FRPpeteQFe´ LV ErRaGO\ GeILQeG ± e[teQGLQJ 
Ee\RQG ethQLFLt\ aQG reFRJQLVLQJ that patLeQtV LGeQtLI\ ZLth PXOtLpOe FXOtXraO JrRXpLQJV� 

                                                
���    7heVe are FRPPRQ e[aPpOeV e[perLeQFeG LQ praFtLFe E\ the ZrLter aQG reIOeFt the LPpRrtaQFe RI QRt 

PaNLQJ aVVXPptLRQV aERXt GLYerVe IaPLO\ reOatLRQVhLpV� 
���    ,Q 1eZ =eaOaQG there LV QR pXEOLF aJeQF\ that IXOILOV thLV rROe aQG there LV a VhRrtaJe RI peRpOe aYaLOaEOe 

tR Ee aQ LQGepeQGeQt ZeOIare JXarGLaQ tR aVVLVt IaPLOLeV�  $Q e[aPpOe LV the 2taJR :eOIare *XarGLaQ 
7rXVt�  ,Q :eOOLQJtRQ a FRPPXQLt\ trXVt haV reFeQtO\ EeeQ eVtaEOLVheG� )Rr PaQ\ \earV LQ :eOOLQJtRQ the 
CathROLF QXQV� 6LVterV RI 0erF\� IXOILOOeG thLV rROe IRr the :eOOLQJtRQ )aPLO\ CRXrt� 

���    $( %aXPaQ� +- )arG\ aQG 3* +arrLV ³*ettLQJ Lt rLJht� Zh\ ERther ZLth patLeQt�FeQtreG Fare"´ ������ 1�9 
0eG - $XVt ���� 

���    'RQQeOO\� aERYe Q ��� at ��� � ���� 
��9   0eaVXreV IRr 0ƗRrL ZeOOEeLQJ LQ PeQtaO heaOth FaQ Ee aVVeVVeG IrRP a hROLVtLF YLeZpRLQt aQG taNe LQtR 

aFFRXQt the GLPeQVLRQV RI VpLrLtXaO� PeQtaO aQG ph\VLFaO heaOth� aV ZeOO aV reOatLRQVhLpV ZLth IaPLO\ aQG 
FRPPXQLt\� 0 'XrLe ³0eaVXrLQJ 0ƗRrL :eOOEeLQJ´ �1eZ =eaOaQG 7reaVXr\ *XeVt /eFtXre 6erLeV �+aX 
2raQJa�� :eOOLQJtRQ� ������  

���  (OGer aQG 7apVeOO� aERYe Q ���� 7he aXthRrV ZarQ aJaLQVt XVLQJ FapaFLt\ tR FRQVeQt aV a FrLterLRQ IRr 
aQ\ reYLVLRQ RI the 0+$� 

��1   ³CXOtXraO VaIet\´ �ZhaNarXrXhaX� ZaV a FRQFept GeYeORpeG E\ the Oate ,rLhapetL 5aPVGeQ aQG aGRpteG 
E\ the QXrVLQJ prRIeVVLRQ� 6ee aOVR % *ra\ ³0aQaJLQJ the FrRVV�FXOtXraO FRQVXOtatLRQ� 7he LPpRrtaQFe 
RI FXOtXraO VaIet\´ ������ ����� 1=)3� 

���   +eaOth 3raFtLtLRQerV CRPpeteQFe $VVXraQFe $Ft ����� V 11� �L��  

�� 
 

LQFOXGLQJ JrRXpLQJV ZLth GLIIereQt EeOLeI V\VtePV aQG LGeaV aERXt GLVaELOLt\���� $Q 
XQGerVtaQGLQJ RI FXOtXraO FRPpeteQFe prRYLGeV a EaVLV IRr appO\LQJ VXppRrteG GeFLVLRQ�
PaNLQJ LQ praFtLFe�  7here LV FXrreQt reFRJQLtLRQ that the ³:eVterQ´ PRGeO RI patLeQt�FeQtreG 
Fare LV at RGGV ZLth a traGLtLRQaO 0ƗRrL Za\ RI YLeZLQJ the ZRrOG��� aQG that� LI a ErRaG YLeZ RI 
FXOtXre LV taNeQ� theQ the PaMRrLt\ RI patLeQtV are FXOtXraOO\ GLIIereQt IrRP PRVt heaOth 
praFtLtLRQerV aQG IrRP the GRPLQaQt :eVterQ PeGLFaO YLeZ RI the ZRrOG���� 

���� 0eGLFaO VtXGeQtV are QRZ traLQeG LQ appO\LQJ a 0ƗRrL�FeQtreG FRQVXOtatLRQ apprRaFh IRr 
eQJaJLQJ ZLth 0ƗRrL patLeQtV� NQRZQ aV the ³+XL 3rRFeVV´ aQG the ³0eLhaQa 0RGeO�´ tZR 
0ƗRrL�FeQtreG FOLQLFaO LQterYLeZLQJ tRROV����  7he +XL 3rRFeVV reFRJQLVeV 
ZhaNaZhaQaXQJataQJa LQ a FOLQLFaO FRQte[t �LQFOXGLQJ Zhere a FapaFLt\ aVVeVVPeQt PLJht Ee 
XQGertaNeQ�� aQG the LPpRrtaQFe RI the GRFtRr eVtaEOLVhLQJ a FXOtXraO FRQQeFtLRQ ZLth the 
patLeQt� thXV GLVtLQJXLVhLQJ Lt IrRP EaVLF rappRrt����  

���� 'r *reJ <RXQJ� a QRQ�0ƗRrL GRFtRr� e[pOaLQV e[perLeQFe RI ZhaNaZhaQaXQJataQJa ZheQ 
XQGertaNLQJ a FapaFLt\ aVVeVVPeQt ZLth a 0ƗRrL patLeQt����  

>(aFh@ perVRQ at the PeetLQJ e[pOaLQeG hLV aQFeVtr\ LQ a ErLeI EXt VtrXFtXreG Za\� aQG 
0ƗRrL LQ the rRRP Zere aEOe tR LGeQtLI\ FRQQeFtLRQV EetZeeQ theLr reVpeFtLYe IaPLOLeV� $t 
the eQG� the 0ƗRrL FXOtXraO aGYLVRr� rather NLQGO\� e[pOaLQeG tR the patLeQt aQG hLV VXppRrt 
peRpOe that ,� a (XrRpeaQ ZLth (QJOLVh aQFeVtr\� ZaV reOateG hLVtRrLFaOO\ thrRXJh the ZLGer 
<RXQJ IaPLO\� tR 1LFN <RXQJ� the FaELQ ER\ RQ the (QGeaYRXr ZhR ILrVt VpRtteG OaQG ZheQ 
CRRN FaPe tR 1eZ =eaOaQG� 1LFN <RXQJ LV rePePEereG ORFaOO\ EeFaXVe hLV QaPe LV JLYeQ 
tR a Fape ± ³<RXQJ 1LFN¶V +eaG´� 7hLV prRFeVV RI LGeQtLI\LQJ FRQQeFtLRQV aQG reOatLRQVhLpV 
LV YLtaO tR eQJaJLQJ 0ƗRrL LQ the aVVeVVPeQt� aQG LQ P\ e[perLeQFe Lt LV Yer\ heOpIXO tR JR 
thrRXJh that prRFeVV tR VRPe GeJree EeIRre JettLQJ LQtR the teFhQLFaOLtLeV RI the 
aVVeVVPeQt� 

 

���� :haNaZhaQaXQJataQJa FaQ thereIRre Ee YLeZeG aV prRYLGLQJ a pOatIRrP IRr VXppRrteG 
GeFLVLRQ�PaNLQJ� aQG IRr 0ƗRrL LV a EaVeOLQe IRr FXOtXraOO\ reVpRQVLYe praFtLFe���9  $OO RI theVe 
IaFtRrV VXJJeVt that aQ\ reYLVeG PeQtaO FapaFLt\ OaZ VhRXOG reFRJQLVe tLNaQJa 0ƗRrL GeFLVLRQ�
PaNLQJ prRFeVVeV� ERth at the OeYeO RI OeJaO prLQFLpOe aQG IRr LPpOePeQtatLRQ ZLthLQ a CRGe RI 
3raFtLFe���� 

                                                
���  7heVe LQFOXGe �EXt are QRt OLPLteG tR� JeQGer� VpLrLtXaO aQG Rther EeOLeI V\VtePV� Ve[XaO RrLeQtatLRQ� 

GLVaELOLt\� OLIeVt\Oe� aJe Rr VRFLReFRQRPLF VtatXV� 7he GeILQLtLRQ RI FXOtXraO FRPpeteQFe LQ the 1eZ 
=eaOaQG 0eGLFaO CRXQFLO¶V VtatePeQt LV� ³Cultural competence requires an awareness of cultural 
diversity and the ability to function effectively, and respectfully, when working with and treating people 
of different cultural backgrounds."  7here LV QR VLPLOar prRIeVVLRQaO VtaQGarG RI FXOtXraO FRPpeteQFe IRr 
OaZ\erV� 

���   5 3arr\� % -RQeV� % *ra\ aQG RtherV ³$ppO\LQJ a 0ƗRrL�FeQtreG FRQVXOtatLRQ apprRaFh IRr eQJaJLQJ ZLth 
0ƗRrL patLeQtV� aQ XQGerJraGXate PeGLFaO VtXGeQt FaVe VtXG\´ ���1�� ���� -  3rLP +eaOthF ���� 

���    3arr\� -RQeV� *ra\ aQG RtherV� aERYe Q ��� at ���� 
���   C /aFe\� 7 +XrLa� / %eFNert aQG RtherV ³7he +XL 3rRFeVV� a IraPeZRrN tR eQhaQFe the GRFtRr�patLeQt 

reOatLRQVhLp  ZLth 0ƗRrL³ ���11� 1�� 1=0-  at http���ZZZ�Q]Pa�RrJ�Q]�MRXrQaO�reaG�the�MRXrQaO�aOO�
LVVXeV���1����19���11�YRO�1���QR�1����YLeZ�OaFe\� 6 3LtaPa� 7 +XrLa aQG C /aFe\ ³,PprRYLQJ 0ƗRrL 
+eaOth RXtFRPeV thrRXJh FOLQLFaO aVVeVVPeQt� :aLNare R te :aNa R 0eLhaQa´ ���1�� 1�� 1=0- 1��� 

���   3arr\� -RQeV� *ra\ aQG RtherV� aERYe ��� at ���� 
���   (PaLO FRPPXQLFatLRQ ZLth 'r *reJ <RXQJ� �CRQVXOtaQt 3V\FhLatrLVt� CapLtaO aQG CRaVt '+%� reJarGLQJ 

ZhaNaZhaQaXQJataQJa �11 0arFh ��1��� 
��9   ,QterYLeZ ZLth 'r -R %a[ter� $VVRFLate 'eaQ RI 0ƗRrL� 8QLYerVLt\ RI 2taJR �$ 'RXJOaVV� 'XQeGLQ -aQXar\ 

��1��� 7here are FaOOV IRr PRre traLQLQJ LQ FXOtXraO FRPpeteQF\ LQ pV\FhLatr\ Zhere 0ƗRrL aQG QRQ�0ƗRrL 
are ZRrNLQJ ZLth ZhƗQaX tR GeYeORp XQGerVtaQGLQJV PeaQLQJIXO tR 0ƗRrL� 6ee (OGer aQG 7apVeOO� aERYe 
Q ���� 

���  $ ILrVt Vtep tRZarGV prRYLGLQJ a FXOtXraOO\ reVpRQVLYe apprRaFh tR VXppRrteG GeFLVLRQ�PaNLQJ LV the 
7RRONLt IRr $VVeVVLQJ CapaFLt\ aV GLVFXVVeG LQ Chapter � aQG aQQe[eG tR thLV repRrt LQ $ppeQGL[ '�  
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���� %aOaQFeG aJaLQVt theVe e[peFtatLRQV LV the praFtLFaO reaOLt\ RI tLPe aQG reVRXrFe FRQVtraLQtV 
LQ FOLQLFaO praFtLFe RI aOO prRIeVVLRQaOV LQYROYeG ZLth heaOth aQG VRFLaO Fare�  (IIeFtLYe ³IrRQt�
eQG´ VXppRrteG GeFLVLRQ�PaNLQJ thereIRre reTXLreV a V\VtePV reVpRQVe tR pXt EeVt praFtLFe 
VtaQGarGV LQtR eIIeFt�  

Supported decision-making in English case law  

���9 3rLQFLpOe 1��� RI the 0C$ prRYLGeV�  

$ perVRQ LV QRt tR Ee treateG aV XQaEOe tR PaNe a GeFLVLRQ XQOeVV aOO praFtLFaEOe VtepV tR 
heOp hLP tR GR VR haYe EeeQ taNeQ ZLthRXt VXFFeVV� 

���� 7here are IeZ FaVeV LQ the CRXrt RI 3rRteFtLRQ �C23� Zhere thLV prLQFLpOe haV EeeQ VatLVILeG 
Rr FOearO\ e[preVVeG LQ a MXGJPeQt RI the CRXrt���1 1RQetheOeVV� (QJOLVh FaVe OaZ 
GePRQVtrateV hRZ VXppRrteG GeFLVLRQ�PaNLQJ FaQ Ee appOLeG ZLthLQ the e[LVtLQJ OeJaO 
IraPeZRrN RI the 0C$�  

Supported decision-making at the beginning of the decision-making process  

���1 ,Q CC v KK,��� a ORFaO aXthRrLt\ IaLOeG tR prRYe that aQ eOGerO\ ZRPaQ LQ LtV Fare GLG QRt haYe 
FapaFLt\ tR PaNe GeFLVLRQV aERXt her reVLGeQFe aQG Fare aV the\ haG QRt prRYLGeG her ZLth 
GetaLOeG RptLRQV� LQFOXGLQJ Zhat VXppRrt PLJht Ee aYaLOaEOe at hRPe� tR aOORZ a IaLr aVVeVVPeQt 
RI her FapaFLt\ tR ZeLJh Xp thRVe RptLRQV� ���  

���� ..� ZhR ZaV aJeG ��� VXIIereG IrRP 3arNLQVRQ
V GLVeaVe� YaVFXOar GePeQtLa aQG haG a 
ph\VLFaO GLVaELOLt\ that PeaQt Vhe reTXLreG a ZheeOFhaLr Rr hRLVt tR Ee PRELOLVeG�  6he ZaV 
aGPLtteG tR a QXrVLQJ hRPe EXt Oater ZLVheG tR retXrQ hRPe�   .. JaYe eYLGeQFe aQG ZaV 
³FOear aQG artLFXOate´ aQG ³GePRQVtrateG aQ XQGerVtaQGLQJ RI� aQG LQVLJht LQtR� her Fare QeeGV 
aQG the reaOLt\ RI OLIe LI Vhe retXrQeG hRPe� Vhe ZaV LQ QeeG RI tRtaO VXppRrt aQG reTXLreG 
FarerV � tLPeV a Ga\´���� $OthRXJh .. GLG QRt FXrreQtO\ XQGerVtaQG the LVVXeV aERXt her 
reVLGeQFe� Vhe ZRXOG Ee aEOe tR GR VR LI JLYeQ PRre LQIRrPatLRQ� 6R Lt ZaV arJXeG Vhe VhRXOG 
Ee eQaEOeG tR PaNe the GeFLVLRQ� rather thaQ the EeVt LQtereVtV teVt EeLQJ XVeG�  

���� %aNer - heOG that ZheQ eYaOXatLQJ FapaFLt\ there ZaV a GaQJer that prRIeVVLRQaOV� LQFOXGLQJ 
MXGJeV� PLJht REMeFtLYeO\ FRQIOate a FapaFLt\ aVVeVVPeQt ZLth the EeVt LQtereVtV aQaO\VLV aQG 
FRQFOXGe that the perVRQ XQGer reYLeZ� ..� VhRXOG attaFh Jreater ZeLJht tR the ph\VLFaO 
VeFXrLt\ aQG FRPIRrt RI a reVLGeQtLaO hRPe aQG OeVV LPpRrtaQFe tR the ePRtLRQaO VeFXrLt\ aQG 
FRPIRrt GerLYeG IrRP EeLQJ LQ her RZQ hRPe�   %aNer - VaLG� ��� 

7he FhRLFe ZhLFh .. VhRXOG Ee aVNeG tR ZeLJh Xp LV QRt EetZeeQ the QXrVLQJ hRPe aQG 
a retXrQ tR the EXQJaORZ ZLth QR Rr OLPLteG VXppRrt� EXt rather EetZeeQ Vta\LQJ LQ the 
QXrVLQJ hRPe aQG a retXrQ hRPe ZLth aOO praFtLFaEOe VXppRrt�  

                                                
��1  $ 5XFN .eeQe ³0eQtaO CapaFLt\ 1eZVOetter´ 0arFh� ��1�� 

http���ZZZ�PeQtaOFapaFLt\OaZaQGpROLF\�RrJ�XN�ParFh�PeQtaO�FapaFLt\�OaZ�QeZVOetterV� 
���     CC v KK and STCC >��1�@ (:+C �1�� �C23�� 
���    6ee aOVR the LPpRrtaQFe RI prRYLGLQJ LQIRrPatLRQ LQ the FRQte[t RI a patLeQt¶V FapaFLt\ tR reIXVe 

aPpXtatLRQ RI her OeJ� ZheQ there ZaV ³VhLItLQJ PeGLFaO RpLQLRQ´� Heart of England NHS Foundation 
Trust v JB >��1�@ (:+C ��� 3eter -aFNVRQ - at >��@ aQG >��@� 'LVFXVVeG LQ Chapter � 'eILQLQJ CapaFLt\� 

���    7he CRGe RI 3raFtLFe reTXLreV that eaFh perVRQ ZhRVe FapaFLt\ LV XQGer VFrXtLQ\ PXVt Ee JLYeQ ³reOeYaQt 
LQIRrPatLRQ´ LQFOXGLQJ ³Zhat the OLNeO\ FRQVeTXeQFeV RI a GeFLVLRQ ZRXOG Ee �the pRVVLEOe eIIeFtV RI 
GeFLGLQJ RQe Za\ Rr aQRther��´     

���    ,ELG� 

�� 
 

���� 7hLV FaVe GePRQVtrateV the QeeG tR pOaFe the perVRQ ZhR LV EeLQJ VXppRrteG at the IrRQt RI 
the GeFLVLRQ�PaNLQJ prRFeVV� CapaFLt\ aVVeVVPeQtV VhRXOG QRt Vtart ZLth a ³EOaQN FaQYaV´���� 
,t reTXLreV aOO the LQIRrPatLRQ reOeYaQt tR the GeFLVLRQ tR Ee PaGe aYaLOaEOe tR eQhaQFe the 
perVRQ¶V FapaELOLtLeV tR PaNe the GeFLVLRQ thePVeOYeV� 

Supported decision-making and substituted decision-making can coexist 

���� ,Q Re M (best interests deprivation of liberty)367 the CRXrt heOG that 0 OaFNeG FapaFLt\ tR GeFLGe 
Zhere tR OLYe EXt that Lt ZaV LQ her EeVt LQtereVtV� GeVpLte Yer\ VLJQLILFaQt Fare QeeGV that Zere 
EeLQJ VXFFeVVIXOO\ FareG IRr LQ a Fare hRPe� tR retXrQ tR her hRPe ZLth a Fare paFNaJe� 

���� 0 ZaV aJeG �� ZLth FhrRQLF 7\pe 1 GLaEeteV aQG OLIe�threateQLQJ FRPpOLFatLRQV� $ FeQtraO 
FRPpRQeQt LQ the GeFLVLRQ ZaV aQ appreFLatLRQ RI the rLVNV arLVLQJ IrRP the ORZer OeYeO RI 
VXperYLVLRQ RI her GLaEeteV IrRP a hRPe pOaFePeQt FRPpareG ZLth ���hRXr prRIeVVLRQaO 
RYerVLJht�  $OthRXJh ILQGLQJ that 0 OaFNeG FapaFLt\� the FRXrt aOVR FareIXOO\ FRQVLGereG 0¶V 
ZLVheV �aQG her partQer¶V YLeZV�� pOXV the rLVNV tR her heaOth RI a retXrQ hRPe FRPpareG tR 
the rLVNV RI Vta\LQJ at the Fare hRPe JLYeQ her threatV tR NLOO herVeOI �³I want to be out of here 
quick or dead”). (PphaVLV ZaV pOaFeG RQ 0¶V RZQ aVVeVVPeQt RI her TXaOLt\ RI OLIe����  0r 
-XVtLFe -aFNVRQ VaLG� ��9 

 
,Q the eQG� LI 0 rePaLQV FRQILQeG LQ a hRPe Vhe LV eQtLtOeG tR aVN µZhat IRr"¶  7he RQO\ 
aQVZer that FRXOG Ee prRYLGeG at the PRPeQt LV µtR Neep \RX aOLYe aV ORQJ aV pRVVLEOe¶�  ,Q 
P\ YLeZ that LV QRt a VXIILFLeQt aQVZer�  The right to life and the state’s obligation to protect 
it is not absolute and the court must surely have regard to the person’s own assessment 
of her quality of life.  ,Q 0¶V FaVe there LV OLttOe tR Ee VaLG IRr a VROXtLRQ that attePptV ZLthRXt 
aQ\ JXaraQteeV RI VXFFeVV tR preVerYe IRr her a GaLO\ OLIe ZLthRXt PeaQLQJ Rr happLQeVV 
ZhLFh Vhe� ZLth VRPe MXVtLILFatLRQ� reJarGV aV LQVXppRrtaEOe� �(PphaVLV aGGeG� 

 

���� 6XEVtLtXte aQG VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  (YeQ Zhere a perVRQ OaFNV FapaFLt\ 
LQ OaZ� the\ GR QRt ORVe theLr rLJht tR partLFLpate LQ GeFLVLRQ�PaNLQJ that aIIeFtV theP�  7R thLV 
eQG� the VtaQGarG E\ ZhLFh the appRLQtee� Rr VXEVtLtXte GeFLVLRQ�PaNer LV tR aFt� reTXLreV theP 
tR VXppRrt the perVRQ aQG taNe LQtR aFFRXQt theLr ZLOO aQG preIereQFeV LQ reaFhLQJ a GeFLVLRQ� 

Capacity is not an “off-switch” to rights and freedoms

���� ,Q Wye Valley NHS Trust v Mr B���� the C23 aIILrPeG the rLJht RI aQ LQGLYLGXaO tR reIXVe OLIe�
VaYLQJ treatPeQt� eYeQ thRXJh he OaFNeG FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV�  0r % VXIIereG IrRP 7\pe � GLaEeteV EXt reVLVteG PeGLFatLRQ IRr a FhrRQLF 
IRRt XOFer aQG GeYeORpeG JaQJreQe LQ hLV OeJ�  :LthRXt aQ aPpXtatLRQ� the PeGLFaO eYLGeQFe 
VXJJeVteG he ZRXOG VXFFXPE tR aQ RYerZheOPLQJ LQIeFtLRQ aQG GLe ZLthLQ Ga\V�  :heQ Lt 
FaPe tR aQ aVVeVVPeQt RI 0r %¶V EeVt LQtereVtV� the MXGJe Pet ZLth 0r %�  0r -XVtLFe -aFNVRQ 
FaPe tR the FOear FRQFOXVLRQ that aQ eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ 0r %¶V EeVt 
LQtereVtV���1 

 7hLV LV QRt aQ aFaGePLF LVVXe� EXt a QeFeVVar\ prRteFtLRQ IRr the rLJhtV RI peRpOe ZLth 
GLVaELOLtLeV�  $V the $Ft aQG (XrRpeaQ CRQYeQtLRQ PaNe FOear� a conclusion that a person 
lacks decision-making capacity is not an ‘off-switch’ for his rights and freedoms�  7R Vtate 

                                                
���    CC v KK, aERYe Q ��� at >��@� 
���    Re M �%eVt ,QtereVtV� 'eprLYatLRQ RI /LEert\� >��1�@ (:+C ���� �C23� 3eter -aFNVRQ -� 
���    Re M� aERYe Q ��� at >�1@� 3eter -aFNVRQ - QRteG that there ZaV QR FrLtLFLVP RI the Fare reFeLYeG E\ 0 

Rr the ORFaO aXthRrLt\ aQG that� ³Lt ZaV perIeFtO\ apprRprLate that the reVpRQVLELOLt\ IRr the RXtFRPe VhRXOG 
IaOO RQ the VhRXOGerV RI the FRXrt aQG QRt the VhRXOGerV RI the partLeV´� 

��9    Re M� aERYe Q ��� at >��@� 
���   Wye Valley NHS Trust v Mr B� aERYe Q 1�1. 
��1    Wye Valley� aERYe Q 1�1 at >��@� 
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���� %aOaQFeG aJaLQVt theVe e[peFtatLRQV LV the praFtLFaO reaOLt\ RI tLPe aQG reVRXrFe FRQVtraLQtV 
LQ FOLQLFaO praFtLFe RI aOO prRIeVVLRQaOV LQYROYeG ZLth heaOth aQG VRFLaO Fare�  (IIeFtLYe ³IrRQt�
eQG´ VXppRrteG GeFLVLRQ�PaNLQJ thereIRre reTXLreV a V\VtePV reVpRQVe tR pXt EeVt praFtLFe 
VtaQGarGV LQtR eIIeFt�  

Supported decision-making in English case law  

���9 3rLQFLpOe 1��� RI the 0C$ prRYLGeV�  

$ perVRQ LV QRt tR Ee treateG aV XQaEOe tR PaNe a GeFLVLRQ XQOeVV aOO praFtLFaEOe VtepV tR 
heOp hLP tR GR VR haYe EeeQ taNeQ ZLthRXt VXFFeVV� 

���� 7here are IeZ FaVeV LQ the CRXrt RI 3rRteFtLRQ �C23� Zhere thLV prLQFLpOe haV EeeQ VatLVILeG 
Rr FOearO\ e[preVVeG LQ a MXGJPeQt RI the CRXrt���1 1RQetheOeVV� (QJOLVh FaVe OaZ 
GePRQVtrateV hRZ VXppRrteG GeFLVLRQ�PaNLQJ FaQ Ee appOLeG ZLthLQ the e[LVtLQJ OeJaO 
IraPeZRrN RI the 0C$�  

Supported decision-making at the beginning of the decision-making process  

���1 ,Q CC v KK,��� a ORFaO aXthRrLt\ IaLOeG tR prRYe that aQ eOGerO\ ZRPaQ LQ LtV Fare GLG QRt haYe 
FapaFLt\ tR PaNe GeFLVLRQV aERXt her reVLGeQFe aQG Fare aV the\ haG QRt prRYLGeG her ZLth 
GetaLOeG RptLRQV� LQFOXGLQJ Zhat VXppRrt PLJht Ee aYaLOaEOe at hRPe� tR aOORZ a IaLr aVVeVVPeQt 
RI her FapaFLt\ tR ZeLJh Xp thRVe RptLRQV� ���  

���� ..� ZhR ZaV aJeG ��� VXIIereG IrRP 3arNLQVRQ
V GLVeaVe� YaVFXOar GePeQtLa aQG haG a 
ph\VLFaO GLVaELOLt\ that PeaQt Vhe reTXLreG a ZheeOFhaLr Rr hRLVt tR Ee PRELOLVeG�  6he ZaV 
aGPLtteG tR a QXrVLQJ hRPe EXt Oater ZLVheG tR retXrQ hRPe�   .. JaYe eYLGeQFe aQG ZaV 
³FOear aQG artLFXOate´ aQG ³GePRQVtrateG aQ XQGerVtaQGLQJ RI� aQG LQVLJht LQtR� her Fare QeeGV 
aQG the reaOLt\ RI OLIe LI Vhe retXrQeG hRPe� Vhe ZaV LQ QeeG RI tRtaO VXppRrt aQG reTXLreG 
FarerV � tLPeV a Ga\´���� $OthRXJh .. GLG QRt FXrreQtO\ XQGerVtaQG the LVVXeV aERXt her 
reVLGeQFe� Vhe ZRXOG Ee aEOe tR GR VR LI JLYeQ PRre LQIRrPatLRQ� 6R Lt ZaV arJXeG Vhe VhRXOG 
Ee eQaEOeG tR PaNe the GeFLVLRQ� rather thaQ the EeVt LQtereVtV teVt EeLQJ XVeG�  

���� %aNer - heOG that ZheQ eYaOXatLQJ FapaFLt\ there ZaV a GaQJer that prRIeVVLRQaOV� LQFOXGLQJ 
MXGJeV� PLJht REMeFtLYeO\ FRQIOate a FapaFLt\ aVVeVVPeQt ZLth the EeVt LQtereVtV aQaO\VLV aQG 
FRQFOXGe that the perVRQ XQGer reYLeZ� ..� VhRXOG attaFh Jreater ZeLJht tR the ph\VLFaO 
VeFXrLt\ aQG FRPIRrt RI a reVLGeQtLaO hRPe aQG OeVV LPpRrtaQFe tR the ePRtLRQaO VeFXrLt\ aQG 
FRPIRrt GerLYeG IrRP EeLQJ LQ her RZQ hRPe�   %aNer - VaLG� ��� 

7he FhRLFe ZhLFh .. VhRXOG Ee aVNeG tR ZeLJh Xp LV QRt EetZeeQ the QXrVLQJ hRPe aQG 
a retXrQ tR the EXQJaORZ ZLth QR Rr OLPLteG VXppRrt� EXt rather EetZeeQ Vta\LQJ LQ the 
QXrVLQJ hRPe aQG a retXrQ hRPe ZLth aOO praFtLFaEOe VXppRrt�  

                                                
��1  $ 5XFN .eeQe ³0eQtaO CapaFLt\ 1eZVOetter´ 0arFh� ��1�� 

http���ZZZ�PeQtaOFapaFLt\OaZaQGpROLF\�RrJ�XN�ParFh�PeQtaO�FapaFLt\�OaZ�QeZVOetterV� 
���     CC v KK and STCC >��1�@ (:+C �1�� �C23�� 
���    6ee aOVR the LPpRrtaQFe RI prRYLGLQJ LQIRrPatLRQ LQ the FRQte[t RI a patLeQt¶V FapaFLt\ tR reIXVe 

aPpXtatLRQ RI her OeJ� ZheQ there ZaV ³VhLItLQJ PeGLFaO RpLQLRQ´� Heart of England NHS Foundation 
Trust v JB >��1�@ (:+C ��� 3eter -aFNVRQ - at >��@ aQG >��@� 'LVFXVVeG LQ Chapter � 'eILQLQJ CapaFLt\� 

���    7he CRGe RI 3raFtLFe reTXLreV that eaFh perVRQ ZhRVe FapaFLt\ LV XQGer VFrXtLQ\ PXVt Ee JLYeQ ³reOeYaQt 
LQIRrPatLRQ´ LQFOXGLQJ ³Zhat the OLNeO\ FRQVeTXeQFeV RI a GeFLVLRQ ZRXOG Ee �the pRVVLEOe eIIeFtV RI 
GeFLGLQJ RQe Za\ Rr aQRther��´     

���    ,ELG� 

�� 
 

���� 7hLV FaVe GePRQVtrateV the QeeG tR pOaFe the perVRQ ZhR LV EeLQJ VXppRrteG at the IrRQt RI 
the GeFLVLRQ�PaNLQJ prRFeVV� CapaFLt\ aVVeVVPeQtV VhRXOG QRt Vtart ZLth a ³EOaQN FaQYaV´���� 
,t reTXLreV aOO the LQIRrPatLRQ reOeYaQt tR the GeFLVLRQ tR Ee PaGe aYaLOaEOe tR eQhaQFe the 
perVRQ¶V FapaELOLtLeV tR PaNe the GeFLVLRQ thePVeOYeV� 

Supported decision-making and substituted decision-making can coexist 

���� ,Q Re M (best interests deprivation of liberty)367 the CRXrt heOG that 0 OaFNeG FapaFLt\ tR GeFLGe 
Zhere tR OLYe EXt that Lt ZaV LQ her EeVt LQtereVtV� GeVpLte Yer\ VLJQLILFaQt Fare QeeGV that Zere 
EeLQJ VXFFeVVIXOO\ FareG IRr LQ a Fare hRPe� tR retXrQ tR her hRPe ZLth a Fare paFNaJe� 

���� 0 ZaV aJeG �� ZLth FhrRQLF 7\pe 1 GLaEeteV aQG OLIe�threateQLQJ FRPpOLFatLRQV� $ FeQtraO 
FRPpRQeQt LQ the GeFLVLRQ ZaV aQ appreFLatLRQ RI the rLVNV arLVLQJ IrRP the ORZer OeYeO RI 
VXperYLVLRQ RI her GLaEeteV IrRP a hRPe pOaFePeQt FRPpareG ZLth ���hRXr prRIeVVLRQaO 
RYerVLJht�  $OthRXJh ILQGLQJ that 0 OaFNeG FapaFLt\� the FRXrt aOVR FareIXOO\ FRQVLGereG 0¶V 
ZLVheV �aQG her partQer¶V YLeZV�� pOXV the rLVNV tR her heaOth RI a retXrQ hRPe FRPpareG tR 
the rLVNV RI Vta\LQJ at the Fare hRPe JLYeQ her threatV tR NLOO herVeOI �³I want to be out of here 
quick or dead”). (PphaVLV ZaV pOaFeG RQ 0¶V RZQ aVVeVVPeQt RI her TXaOLt\ RI OLIe����  0r 
-XVtLFe -aFNVRQ VaLG� ��9 

 
,Q the eQG� LI 0 rePaLQV FRQILQeG LQ a hRPe Vhe LV eQtLtOeG tR aVN µZhat IRr"¶  7he RQO\ 
aQVZer that FRXOG Ee prRYLGeG at the PRPeQt LV µtR Neep \RX aOLYe aV ORQJ aV pRVVLEOe¶�  ,Q 
P\ YLeZ that LV QRt a VXIILFLeQt aQVZer�  The right to life and the state’s obligation to protect 
it is not absolute and the court must surely have regard to the person’s own assessment 
of her quality of life.  ,Q 0¶V FaVe there LV OLttOe tR Ee VaLG IRr a VROXtLRQ that attePptV ZLthRXt 
aQ\ JXaraQteeV RI VXFFeVV tR preVerYe IRr her a GaLO\ OLIe ZLthRXt PeaQLQJ Rr happLQeVV 
ZhLFh Vhe� ZLth VRPe MXVtLILFatLRQ� reJarGV aV LQVXppRrtaEOe� �(PphaVLV aGGeG� 

 

���� 6XEVtLtXte aQG VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  (YeQ Zhere a perVRQ OaFNV FapaFLt\ 
LQ OaZ� the\ GR QRt ORVe theLr rLJht tR partLFLpate LQ GeFLVLRQ�PaNLQJ that aIIeFtV theP�  7R thLV 
eQG� the VtaQGarG E\ ZhLFh the appRLQtee� Rr VXEVtLtXte GeFLVLRQ�PaNer LV tR aFt� reTXLreV theP 
tR VXppRrt the perVRQ aQG taNe LQtR aFFRXQt theLr ZLOO aQG preIereQFeV LQ reaFhLQJ a GeFLVLRQ� 

Capacity is not an “off-switch” to rights and freedoms

���� ,Q Wye Valley NHS Trust v Mr B���� the C23 aIILrPeG the rLJht RI aQ LQGLYLGXaO tR reIXVe OLIe�
VaYLQJ treatPeQt� eYeQ thRXJh he OaFNeG FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV�  0r % VXIIereG IrRP 7\pe � GLaEeteV EXt reVLVteG PeGLFatLRQ IRr a FhrRQLF 
IRRt XOFer aQG GeYeORpeG JaQJreQe LQ hLV OeJ�  :LthRXt aQ aPpXtatLRQ� the PeGLFaO eYLGeQFe 
VXJJeVteG he ZRXOG VXFFXPE tR aQ RYerZheOPLQJ LQIeFtLRQ aQG GLe ZLthLQ Ga\V�  :heQ Lt 
FaPe tR aQ aVVeVVPeQt RI 0r %¶V EeVt LQtereVtV� the MXGJe Pet ZLth 0r %�  0r -XVtLFe -aFNVRQ 
FaPe tR the FOear FRQFOXVLRQ that aQ eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ 0r %¶V EeVt 
LQtereVtV���1 

 7hLV LV QRt aQ aFaGePLF LVVXe� EXt a QeFeVVar\ prRteFtLRQ IRr the rLJhtV RI peRpOe ZLth 
GLVaELOLtLeV�  $V the $Ft aQG (XrRpeaQ CRQYeQtLRQ PaNe FOear� a conclusion that a person 
lacks decision-making capacity is not an ‘off-switch’ for his rights and freedoms�  7R Vtate 

                                                
���    CC v KK, aERYe Q ��� at >��@� 
���    Re M �%eVt ,QtereVtV� 'eprLYatLRQ RI /LEert\� >��1�@ (:+C ���� �C23� 3eter -aFNVRQ -� 
���    Re M� aERYe Q ��� at >�1@� 3eter -aFNVRQ - QRteG that there ZaV QR FrLtLFLVP RI the Fare reFeLYeG E\ 0 

Rr the ORFaO aXthRrLt\ aQG that� ³Lt ZaV perIeFtO\ apprRprLate that the reVpRQVLELOLt\ IRr the RXtFRPe VhRXOG 
IaOO RQ the VhRXOGerV RI the FRXrt aQG QRt the VhRXOGerV RI the partLeV´� 

��9    Re M� aERYe Q ��� at >��@� 
���   Wye Valley NHS Trust v Mr B� aERYe Q 1�1. 
��1    Wye Valley� aERYe Q 1�1 at >��@� 
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the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 

��91 7he C53' RIIerV QeZ Za\V RI thLQNLQJ aERXt FapaFLt\� partLFXOarO\ LQ LtV ePphaVLV RQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    

��9� $ QXPEer RI FRPparaEOe FRPPRQ OaZ MXrLVGLFtLRQV haYe GeFLGeG tR PaNe VpeFLILF prRYLVLRQ 
IRr VXppRrteG GeFLVLRQ�PaNLQJ����  0Rre reVearFh LV XrJeQtO\ QeeGeG tR GeterPLQe the e[teQt 
tR ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV aFhLeYe theLr JRaOV� aQG the FRQGLtLRQV LQ 
ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
VXppRrteG GeFLVLRQ�PaNLQJ FRXOG reGXFe the rROe RI JXarGLaQVhLp� hRZ PeQtaO FapaFLt\ FRXOG 

                                                
���    6ee IRr e[aPpOe� a reYLeZ RI CaQaGLaQ VXppRrteG GeFLVLRQ�PaNLQJ OeJLVOatLRQ E\ %aFh aQG .er]Qer� 

aERYe Q ��� (QJOaQG¶V reYLeZ RI the 0eQtaO CapaFLt\ $Ft� aERYe Q �1�� $XVtraOLa¶V /aZ 5eIRrP 
CRPPLVVLRQ repRrt� aERYe Q ���� aQG the ZeEVLte RI ,QFOXVLRQ ,reOaQG 
http���ZZZ�LQFOXVLRQLreOaQG�Le�FapaFLt\ RQ the paVVaJe RI the $VVLVteG 'eFLVLRQ�0aNLQJ $Ft ��1�� 
CaQaGLaQ e[aPpOeV LQFOXGe� the %rLtLVh CROXPELa¶V 5epreVeQtatLRQ $JreePeQt $Ft ± perVRQaO pOaQQLQJ 
tRROV that eQaEOe aGXOtV tR appRLQt VRPeRQe tR heOp the aGXOt PaNe GeFLVLRQV 
>http���ZZZ�EFOaZV�Fa�FLYL[�GRFXPeQt�LG�FRPpOete�VtatreJ�9����B�1@ 0aQLtREa� <XNRQ 7errLtRrLeV aQG 
$OEerta OeJLVOatLRQ aOO VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ�  2QtarLR¶V 6XEVtLtXte 'eFLVLRQV 
$Ft GReV QRt VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ� EXt GReV prRYLGe IRr FRQVLGeratLRQ RI the 
rROe RI VXppRrtV >http���ZZZ�RQtarLR�Fa�OaZV�VtatXte�9�V��@�   

���    CarQe\� aERYe Q ��� at �9� 
���    $ QXPEer RI theVe MXrLVGLFtLRQV haYe EeeQ FRQVLGereG LQ the FRQte[t RI VXppRrteG GeFLVLRQ�PaNLQJ aQG 

EeVt LQtereVtV LQ the FXrreQt (QJOLVh /aZ CRPPLVVLRQ repRrt� aERYe Q 199� 
���    1$ .RhQ� - %OXPeQthaO� $ CaPpEeOO ³6XppRrteG GeFLVLRQ�PaNLQJ� $ 9LaEOe $OterQatLYe tR 

*XarGLaQVhLp"³ ���1�� 11� 3eQQ 6tate /aZ 5eY 1111.
�� 

 

Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 

                                                
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���    CarQe\� aERYe Q ���� 
���    6ee IRr e[aPpOe� 1RrtherQ ,reOaQG 0eQtaO CapaFLt\ %LOO �1,� 3t 1� V �� 

�� 
 

���� 7hLV FaVe GePRQVtrateV the QeeG tR pOaFe the perVRQ ZhR LV EeLQJ VXppRrteG at the IrRQt RI 
the GeFLVLRQ�PaNLQJ prRFeVV� CapaFLt\ aVVeVVPeQtV VhRXOG QRt Vtart ZLth a ³EOaQN FaQYaV´���� 
,t reTXLreV aOO the LQIRrPatLRQ reOeYaQt tR the GeFLVLRQ tR Ee PaGe aYaLOaEOe tR eQhaQFe the 
perVRQ¶V FapaELOLtLeV tR PaNe the GeFLVLRQ thePVeOYeV� 

Supported decision-making and substituted decision-making can coexist 

���� ,Q Re M (best interests deprivation of liberty)367 the CRXrt heOG that 0 OaFNeG FapaFLt\ tR GeFLGe 
Zhere tR OLYe EXt that Lt ZaV LQ her EeVt LQtereVtV� GeVpLte Yer\ VLJQLILFaQt Fare QeeGV that Zere 
EeLQJ VXFFeVVIXOO\ FareG IRr LQ a Fare hRPe� tR retXrQ tR her hRPe ZLth a Fare paFNaJe� 

���� 0 ZaV aJeG �� ZLth FhrRQLF 7\pe 1 GLaEeteV aQG OLIe�threateQLQJ FRPpOLFatLRQV� $ FeQtraO 
FRPpRQeQt LQ the GeFLVLRQ ZaV aQ appreFLatLRQ RI the rLVNV arLVLQJ IrRP the ORZer OeYeO RI 
VXperYLVLRQ RI her GLaEeteV IrRP a hRPe pOaFePeQt FRPpareG ZLth ���hRXr prRIeVVLRQaO 
RYerVLJht�  $OthRXJh ILQGLQJ that 0 OaFNeG FapaFLt\� the FRXrt aOVR FareIXOO\ FRQVLGereG 0¶V 
ZLVheV �aQG her partQer¶V YLeZV�� pOXV the rLVNV tR her heaOth RI a retXrQ hRPe FRPpareG tR 
the rLVNV RI Vta\LQJ at the Fare hRPe JLYeQ her threatV tR NLOO herVeOI �³I want to be out of here 
quick or dead”). (PphaVLV ZaV pOaFeG RQ 0¶V RZQ aVVeVVPeQt RI her TXaOLt\ RI OLIe����  0r 
-XVtLFe -aFNVRQ VaLG� ��9 

 
,Q the eQG� LI 0 rePaLQV FRQILQeG LQ a hRPe Vhe LV eQtLtOeG tR aVN µZhat IRr"¶  7he RQO\ 
aQVZer that FRXOG Ee prRYLGeG at the PRPeQt LV µtR Neep \RX aOLYe aV ORQJ aV pRVVLEOe¶�  ,Q 
P\ YLeZ that LV QRt a VXIILFLeQt aQVZer�  The right to life and the state’s obligation to protect 
it is not absolute and the court must surely have regard to the person’s own assessment 
of her quality of life.  ,Q 0¶V FaVe there LV OLttOe tR Ee VaLG IRr a VROXtLRQ that attePptV ZLthRXt 
aQ\ JXaraQteeV RI VXFFeVV tR preVerYe IRr her a GaLO\ OLIe ZLthRXt PeaQLQJ Rr happLQeVV 
ZhLFh Vhe� ZLth VRPe MXVtLILFatLRQ� reJarGV aV LQVXppRrtaEOe� �(PphaVLV aGGeG� 

 

���� 6XEVtLtXte aQG VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  (YeQ Zhere a perVRQ OaFNV FapaFLt\ 
LQ OaZ� the\ GR QRt ORVe theLr rLJht tR partLFLpate LQ GeFLVLRQ�PaNLQJ that aIIeFtV theP�  7R thLV 
eQG� the VtaQGarG E\ ZhLFh the appRLQtee� Rr VXEVtLtXte GeFLVLRQ�PaNer LV tR aFt� reTXLreV theP 
tR VXppRrt the perVRQ aQG taNe LQtR aFFRXQt theLr ZLOO aQG preIereQFeV LQ reaFhLQJ a GeFLVLRQ� 

Capacity is not an “off-switch” to rights and freedoms

���� ,Q Wye Valley NHS Trust v Mr B���� the C23 aIILrPeG the rLJht RI aQ LQGLYLGXaO tR reIXVe OLIe�
VaYLQJ treatPeQt� eYeQ thRXJh he OaFNeG FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV�  0r % VXIIereG IrRP 7\pe � GLaEeteV EXt reVLVteG PeGLFatLRQ IRr a FhrRQLF 
IRRt XOFer aQG GeYeORpeG JaQJreQe LQ hLV OeJ�  :LthRXt aQ aPpXtatLRQ� the PeGLFaO eYLGeQFe 
VXJJeVteG he ZRXOG VXFFXPE tR aQ RYerZheOPLQJ LQIeFtLRQ aQG GLe ZLthLQ Ga\V�  :heQ Lt 
FaPe tR aQ aVVeVVPeQt RI 0r %¶V EeVt LQtereVtV� the MXGJe Pet ZLth 0r %�  0r -XVtLFe -aFNVRQ 
FaPe tR the FOear FRQFOXVLRQ that aQ eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ 0r %¶V EeVt 
LQtereVtV���1 

 7hLV LV QRt aQ aFaGePLF LVVXe� EXt a QeFeVVar\ prRteFtLRQ IRr the rLJhtV RI peRpOe ZLth 
GLVaELOLtLeV�  $V the $Ft aQG (XrRpeaQ CRQYeQtLRQ PaNe FOear� a conclusion that a person 
lacks decision-making capacity is not an ‘off-switch’ for his rights and freedoms�  7R Vtate 

                                                
���    CC v KK, aERYe Q ��� at >��@� 
���    Re M �%eVt ,QtereVtV� 'eprLYatLRQ RI /LEert\� >��1�@ (:+C ���� �C23� 3eter -aFNVRQ -� 
���    Re M� aERYe Q ��� at >�1@� 3eter -aFNVRQ - QRteG that there ZaV QR FrLtLFLVP RI the Fare reFeLYeG E\ 0 

Rr the ORFaO aXthRrLt\ aQG that� ³Lt ZaV perIeFtO\ apprRprLate that the reVpRQVLELOLt\ IRr the RXtFRPe VhRXOG 
IaOO RQ the VhRXOGerV RI the FRXrt aQG QRt the VhRXOGerV RI the partLeV´� 

��9    Re M� aERYe Q ��� at >��@� 
���   Wye Valley NHS Trust v Mr B� aERYe Q 1�1. 
��1    Wye Valley� aERYe Q 1�1 at >��@� 

�� 
 

Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 

                                                
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���    CarQe\� aERYe Q ���� 
���    6ee IRr e[aPpOe� 1RrtherQ ,reOaQG 0eQtaO CapaFLt\ %LOO �1,� 3t 1� V �� 

�� 
 

the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 

��91 7he C53' RIIerV QeZ Za\V RI thLQNLQJ aERXt FapaFLt\� partLFXOarO\ LQ LtV ePphaVLV RQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    

��9� $ QXPEer RI FRPparaEOe FRPPRQ OaZ MXrLVGLFtLRQV haYe GeFLGeG tR PaNe VpeFLILF prRYLVLRQ 
IRr VXppRrteG GeFLVLRQ�PaNLQJ����  0Rre reVearFh LV XrJeQtO\ QeeGeG tR GeterPLQe the e[teQt 
tR ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV aFhLeYe theLr JRaOV� aQG the FRQGLtLRQV LQ 
ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
VXppRrteG GeFLVLRQ�PaNLQJ FRXOG reGXFe the rROe RI JXarGLaQVhLp� hRZ PeQtaO FapaFLt\ FRXOG 

                                                
���    6ee IRr e[aPpOe� a reYLeZ RI CaQaGLaQ VXppRrteG GeFLVLRQ�PaNLQJ OeJLVOatLRQ E\ %aFh aQG .er]Qer� 

aERYe Q ��� (QJOaQG¶V reYLeZ RI the 0eQtaO CapaFLt\ $Ft� aERYe Q �1�� $XVtraOLa¶V /aZ 5eIRrP 
CRPPLVVLRQ repRrt� aERYe Q ���� aQG the ZeEVLte RI ,QFOXVLRQ ,reOaQG 
http���ZZZ�LQFOXVLRQLreOaQG�Le�FapaFLt\ RQ the paVVaJe RI the $VVLVteG 'eFLVLRQ�0aNLQJ $Ft ��1�� 
CaQaGLaQ e[aPpOeV LQFOXGe� the %rLtLVh CROXPELa¶V 5epreVeQtatLRQ $JreePeQt $Ft ± perVRQaO pOaQQLQJ 
tRROV that eQaEOe aGXOtV tR appRLQt VRPeRQe tR heOp the aGXOt PaNe GeFLVLRQV 
>http���ZZZ�EFOaZV�Fa�FLYL[�GRFXPeQt�LG�FRPpOete�VtatreJ�9����B�1@ 0aQLtREa� <XNRQ 7errLtRrLeV aQG 
$OEerta OeJLVOatLRQ aOO VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ�  2QtarLR¶V 6XEVtLtXte 'eFLVLRQV 
$Ft GReV QRt VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ� EXt GReV prRYLGe IRr FRQVLGeratLRQ RI the 
rROe RI VXppRrtV >http���ZZZ�RQtarLR�Fa�OaZV�VtatXte�9�V��@�   

���    CarQe\� aERYe Q ��� at �9� 
���    $ QXPEer RI theVe MXrLVGLFtLRQV haYe EeeQ FRQVLGereG LQ the FRQte[t RI VXppRrteG GeFLVLRQ�PaNLQJ aQG 

EeVt LQtereVtV LQ the FXrreQt (QJOLVh /aZ CRPPLVVLRQ repRrt� aERYe Q 199� 
���    1$ .RhQ� - %OXPeQthaO� $ CaPpEeOO ³6XppRrteG GeFLVLRQ�PaNLQJ� $ 9LaEOe $OterQatLYe tR 

*XarGLaQVhLp"³ ���1�� 11� 3eQQ 6tate /aZ 5eY 1111.

�� 
 

the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 

��91 7he C53' RIIerV QeZ Za\V RI thLQNLQJ aERXt FapaFLt\� partLFXOarO\ LQ LtV ePphaVLV RQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    

��9� $ QXPEer RI FRPparaEOe FRPPRQ OaZ MXrLVGLFtLRQV haYe GeFLGeG tR PaNe VpeFLILF prRYLVLRQ 
IRr VXppRrteG GeFLVLRQ�PaNLQJ����  0Rre reVearFh LV XrJeQtO\ QeeGeG tR GeterPLQe the e[teQt 
tR ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV aFhLeYe theLr JRaOV� aQG the FRQGLtLRQV LQ 
ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
VXppRrteG GeFLVLRQ�PaNLQJ FRXOG reGXFe the rROe RI JXarGLaQVhLp� hRZ PeQtaO FapaFLt\ FRXOG 

                                                
���    6ee IRr e[aPpOe� a reYLeZ RI CaQaGLaQ VXppRrteG GeFLVLRQ�PaNLQJ OeJLVOatLRQ E\ %aFh aQG .er]Qer� 

aERYe Q ��� (QJOaQG¶V reYLeZ RI the 0eQtaO CapaFLt\ $Ft� aERYe Q �1�� $XVtraOLa¶V /aZ 5eIRrP 
CRPPLVVLRQ repRrt� aERYe Q ���� aQG the ZeEVLte RI ,QFOXVLRQ ,reOaQG 
http���ZZZ�LQFOXVLRQLreOaQG�Le�FapaFLt\ RQ the paVVaJe RI the $VVLVteG 'eFLVLRQ�0aNLQJ $Ft ��1�� 
CaQaGLaQ e[aPpOeV LQFOXGe� the %rLtLVh CROXPELa¶V 5epreVeQtatLRQ $JreePeQt $Ft ± perVRQaO pOaQQLQJ 
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tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 
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the GeFLVLRQ�PaNLQJ prRFeVV� CapaFLt\ aVVeVVPeQtV VhRXOG QRt Vtart ZLth a ³EOaQN FaQYaV´���� 
,t reTXLreV aOO the LQIRrPatLRQ reOeYaQt tR the GeFLVLRQ tR Ee PaGe aYaLOaEOe tR eQhaQFe the 
perVRQ¶V FapaELOLtLeV tR PaNe the GeFLVLRQ thePVeOYeV� 

Supported decision-making and substituted decision-making can coexist 

���� ,Q Re M (best interests deprivation of liberty)367 the CRXrt heOG that 0 OaFNeG FapaFLt\ tR GeFLGe 
Zhere tR OLYe EXt that Lt ZaV LQ her EeVt LQtereVtV� GeVpLte Yer\ VLJQLILFaQt Fare QeeGV that Zere 
EeLQJ VXFFeVVIXOO\ FareG IRr LQ a Fare hRPe� tR retXrQ tR her hRPe ZLth a Fare paFNaJe� 

���� 0 ZaV aJeG �� ZLth FhrRQLF 7\pe 1 GLaEeteV aQG OLIe�threateQLQJ FRPpOLFatLRQV� $ FeQtraO 
FRPpRQeQt LQ the GeFLVLRQ ZaV aQ appreFLatLRQ RI the rLVNV arLVLQJ IrRP the ORZer OeYeO RI 
VXperYLVLRQ RI her GLaEeteV IrRP a hRPe pOaFePeQt FRPpareG ZLth ���hRXr prRIeVVLRQaO 
RYerVLJht�  $OthRXJh ILQGLQJ that 0 OaFNeG FapaFLt\� the FRXrt aOVR FareIXOO\ FRQVLGereG 0¶V 
ZLVheV �aQG her partQer¶V YLeZV�� pOXV the rLVNV tR her heaOth RI a retXrQ hRPe FRPpareG tR 
the rLVNV RI Vta\LQJ at the Fare hRPe JLYeQ her threatV tR NLOO herVeOI �³I want to be out of here 
quick or dead”). (PphaVLV ZaV pOaFeG RQ 0¶V RZQ aVVeVVPeQt RI her TXaOLt\ RI OLIe����  0r 
-XVtLFe -aFNVRQ VaLG� ��9 

 
,Q the eQG� LI 0 rePaLQV FRQILQeG LQ a hRPe Vhe LV eQtLtOeG tR aVN µZhat IRr"¶  7he RQO\ 
aQVZer that FRXOG Ee prRYLGeG at the PRPeQt LV µtR Neep \RX aOLYe aV ORQJ aV pRVVLEOe¶�  ,Q 
P\ YLeZ that LV QRt a VXIILFLeQt aQVZer�  The right to life and the state’s obligation to protect 
it is not absolute and the court must surely have regard to the person’s own assessment 
of her quality of life.  ,Q 0¶V FaVe there LV OLttOe tR Ee VaLG IRr a VROXtLRQ that attePptV ZLthRXt 
aQ\ JXaraQteeV RI VXFFeVV tR preVerYe IRr her a GaLO\ OLIe ZLthRXt PeaQLQJ Rr happLQeVV 
ZhLFh Vhe� ZLth VRPe MXVtLILFatLRQ� reJarGV aV LQVXppRrtaEOe� �(PphaVLV aGGeG� 

 

���� 6XEVtLtXte aQG VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  (YeQ Zhere a perVRQ OaFNV FapaFLt\ 
LQ OaZ� the\ GR QRt ORVe theLr rLJht tR partLFLpate LQ GeFLVLRQ�PaNLQJ that aIIeFtV theP�  7R thLV 
eQG� the VtaQGarG E\ ZhLFh the appRLQtee� Rr VXEVtLtXte GeFLVLRQ�PaNer LV tR aFt� reTXLreV theP 
tR VXppRrt the perVRQ aQG taNe LQtR aFFRXQt theLr ZLOO aQG preIereQFeV LQ reaFhLQJ a GeFLVLRQ� 

Capacity is not an “off-switch” to rights and freedoms

���� ,Q Wye Valley NHS Trust v Mr B���� the C23 aIILrPeG the rLJht RI aQ LQGLYLGXaO tR reIXVe OLIe�
VaYLQJ treatPeQt� eYeQ thRXJh he OaFNeG FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV�  0r % VXIIereG IrRP 7\pe � GLaEeteV EXt reVLVteG PeGLFatLRQ IRr a FhrRQLF 
IRRt XOFer aQG GeYeORpeG JaQJreQe LQ hLV OeJ�  :LthRXt aQ aPpXtatLRQ� the PeGLFaO eYLGeQFe 
VXJJeVteG he ZRXOG VXFFXPE tR aQ RYerZheOPLQJ LQIeFtLRQ aQG GLe ZLthLQ Ga\V�  :heQ Lt 
FaPe tR aQ aVVeVVPeQt RI 0r %¶V EeVt LQtereVtV� the MXGJe Pet ZLth 0r %�  0r -XVtLFe -aFNVRQ 
FaPe tR the FOear FRQFOXVLRQ that aQ eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ 0r %¶V EeVt 
LQtereVtV���1 

 7hLV LV QRt aQ aFaGePLF LVVXe� EXt a QeFeVVar\ prRteFtLRQ IRr the rLJhtV RI peRpOe ZLth 
GLVaELOLtLeV�  $V the $Ft aQG (XrRpeaQ CRQYeQtLRQ PaNe FOear� a conclusion that a person 
lacks decision-making capacity is not an ‘off-switch’ for his rights and freedoms�  7R Vtate 

                                                
���    CC v KK, aERYe Q ��� at >��@� 
���    Re M �%eVt ,QtereVtV� 'eprLYatLRQ RI /LEert\� >��1�@ (:+C ���� �C23� 3eter -aFNVRQ -� 
���    Re M� aERYe Q ��� at >�1@� 3eter -aFNVRQ - QRteG that there ZaV QR FrLtLFLVP RI the Fare reFeLYeG E\ 0 

Rr the ORFaO aXthRrLt\ aQG that� ³Lt ZaV perIeFtO\ apprRprLate that the reVpRQVLELOLt\ IRr the RXtFRPe VhRXOG 
IaOO RQ the VhRXOGerV RI the FRXrt aQG QRt the VhRXOGerV RI the partLeV´� 

��9    Re M� aERYe Q ��� at >��@� 
���   Wye Valley NHS Trust v Mr B� aERYe Q 1�1. 
��1    Wye Valley� aERYe Q 1�1 at >��@� 

�� 
 

Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 

                                                
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���    CarQe\� aERYe Q ���� 
���    6ee IRr e[aPpOe� 1RrtherQ ,reOaQG 0eQtaO CapaFLt\ %LOO �1,� 3t 1� V �� 

�� 
 

the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 

��91 7he C53' RIIerV QeZ Za\V RI thLQNLQJ aERXt FapaFLt\� partLFXOarO\ LQ LtV ePphaVLV RQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    

��9� $ QXPEer RI FRPparaEOe FRPPRQ OaZ MXrLVGLFtLRQV haYe GeFLGeG tR PaNe VpeFLILF prRYLVLRQ 
IRr VXppRrteG GeFLVLRQ�PaNLQJ����  0Rre reVearFh LV XrJeQtO\ QeeGeG tR GeterPLQe the e[teQt 
tR ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV aFhLeYe theLr JRaOV� aQG the FRQGLtLRQV LQ 
ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
VXppRrteG GeFLVLRQ�PaNLQJ FRXOG reGXFe the rROe RI JXarGLaQVhLp� hRZ PeQtaO FapaFLt\ FRXOG 

                                                
���    6ee IRr e[aPpOe� a reYLeZ RI CaQaGLaQ VXppRrteG GeFLVLRQ�PaNLQJ OeJLVOatLRQ E\ %aFh aQG .er]Qer� 

aERYe Q ��� (QJOaQG¶V reYLeZ RI the 0eQtaO CapaFLt\ $Ft� aERYe Q �1�� $XVtraOLa¶V /aZ 5eIRrP 
CRPPLVVLRQ repRrt� aERYe Q ���� aQG the ZeEVLte RI ,QFOXVLRQ ,reOaQG 
http���ZZZ�LQFOXVLRQLreOaQG�Le�FapaFLt\ RQ the paVVaJe RI the $VVLVteG 'eFLVLRQ�0aNLQJ $Ft ��1�� 
CaQaGLaQ e[aPpOeV LQFOXGe� the %rLtLVh CROXPELa¶V 5epreVeQtatLRQ $JreePeQt $Ft ± perVRQaO pOaQQLQJ 
tRROV that eQaEOe aGXOtV tR appRLQt VRPeRQe tR heOp the aGXOt PaNe GeFLVLRQV 
>http���ZZZ�EFOaZV�Fa�FLYL[�GRFXPeQt�LG�FRPpOete�VtatreJ�9����B�1@ 0aQLtREa� <XNRQ 7errLtRrLeV aQG 
$OEerta OeJLVOatLRQ aOO VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ�  2QtarLR¶V 6XEVtLtXte 'eFLVLRQV 
$Ft GReV QRt VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ� EXt GReV prRYLGe IRr FRQVLGeratLRQ RI the 
rROe RI VXppRrtV >http���ZZZ�RQtarLR�Fa�OaZV�VtatXte�9�V��@�   

���    CarQe\� aERYe Q ��� at �9� 
���    $ QXPEer RI theVe MXrLVGLFtLRQV haYe EeeQ FRQVLGereG LQ the FRQte[t RI VXppRrteG GeFLVLRQ�PaNLQJ aQG 

EeVt LQtereVtV LQ the FXrreQt (QJOLVh /aZ CRPPLVVLRQ repRrt� aERYe Q 199� 
���    1$ .RhQ� - %OXPeQthaO� $ CaPpEeOO ³6XppRrteG GeFLVLRQ�PaNLQJ� $ 9LaEOe $OterQatLYe tR 

*XarGLaQVhLp"³ ���1�� 11� 3eQQ 6tate /aZ 5eY 1111.

�� 
 

the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 

��91 7he C53' RIIerV QeZ Za\V RI thLQNLQJ aERXt FapaFLt\� partLFXOarO\ LQ LtV ePphaVLV RQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    

��9� $ QXPEer RI FRPparaEOe FRPPRQ OaZ MXrLVGLFtLRQV haYe GeFLGeG tR PaNe VpeFLILF prRYLVLRQ 
IRr VXppRrteG GeFLVLRQ�PaNLQJ����  0Rre reVearFh LV XrJeQtO\ QeeGeG tR GeterPLQe the e[teQt 
tR ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV aFhLeYe theLr JRaOV� aQG the FRQGLtLRQV LQ 
ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
VXppRrteG GeFLVLRQ�PaNLQJ FRXOG reGXFe the rROe RI JXarGLaQVhLp� hRZ PeQtaO FapaFLt\ FRXOG 

                                                
���    6ee IRr e[aPpOe� a reYLeZ RI CaQaGLaQ VXppRrteG GeFLVLRQ�PaNLQJ OeJLVOatLRQ E\ %aFh aQG .er]Qer� 

aERYe Q ��� (QJOaQG¶V reYLeZ RI the 0eQtaO CapaFLt\ $Ft� aERYe Q �1�� $XVtraOLa¶V /aZ 5eIRrP 
CRPPLVVLRQ repRrt� aERYe Q ���� aQG the ZeEVLte RI ,QFOXVLRQ ,reOaQG 
http���ZZZ�LQFOXVLRQLreOaQG�Le�FapaFLt\ RQ the paVVaJe RI the $VVLVteG 'eFLVLRQ�0aNLQJ $Ft ��1�� 
CaQaGLaQ e[aPpOeV LQFOXGe� the %rLtLVh CROXPELa¶V 5epreVeQtatLRQ $JreePeQt $Ft ± perVRQaO pOaQQLQJ 
tRROV that eQaEOe aGXOtV tR appRLQt VRPeRQe tR heOp the aGXOt PaNe GeFLVLRQV 
>http���ZZZ�EFOaZV�Fa�FLYL[�GRFXPeQt�LG�FRPpOete�VtatreJ�9����B�1@ 0aQLtREa� <XNRQ 7errLtRrLeV aQG 
$OEerta OeJLVOatLRQ aOO VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ�  2QtarLR¶V 6XEVtLtXte 'eFLVLRQV 
$Ft GReV QRt VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ� EXt GReV prRYLGe IRr FRQVLGeratLRQ RI the 
rROe RI VXppRrtV >http���ZZZ�RQtarLR�Fa�OaZV�VtatXte�9�V��@�   

���    CarQe\� aERYe Q ��� at �9� 
���    $ QXPEer RI theVe MXrLVGLFtLRQV haYe EeeQ FRQVLGereG LQ the FRQte[t RI VXppRrteG GeFLVLRQ�PaNLQJ aQG 

EeVt LQtereVtV LQ the FXrreQt (QJOLVh /aZ CRPPLVVLRQ repRrt� aERYe Q 199� 
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the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 

��91 7he C53' RIIerV QeZ Za\V RI thLQNLQJ aERXt FapaFLt\� partLFXOarO\ LQ LtV ePphaVLV RQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    

��9� $ QXPEer RI FRPparaEOe FRPPRQ OaZ MXrLVGLFtLRQV haYe GeFLGeG tR PaNe VpeFLILF prRYLVLRQ 
IRr VXppRrteG GeFLVLRQ�PaNLQJ����  0Rre reVearFh LV XrJeQtO\ QeeGeG tR GeterPLQe the e[teQt 
tR ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV aFhLeYe theLr JRaOV� aQG the FRQGLtLRQV LQ 
ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
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$Ft GReV QRt VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ� EXt GReV prRYLGe IRr FRQVLGeratLRQ RI the 
rROe RI VXppRrtV >http���ZZZ�RQtarLR�Fa�OaZV�VtatXte�9�V��@�   
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Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 
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G� the EaVLV XpRQ ZhLFh the rROe RI VXppRrter FRXOG Ee GLVpOaFeG� aQG 

e� the PRQLtRrLQJ aQG RYerVLJht RI thLV IraPeZRrN E\ a pXEOLF aJeQF\� 

�� $ CRGe RI 3raFtLFe LV GeYeORpeG tR prRYLGe JXLGaQFe RQ the LPpOePeQtatLRQ 
RI VXppRrteG GeFLVLRQ�PaNLQJ aV a FXOtXraOO\ reVpRQVLYe praFtLFe that 
reFRJQLVeV GLYerVe FXOtXraO FRQte[tV� aQG� IRr 0ƗRrL� reFRJQLVeV the 
LPpRrtaQFe RI ZhaNaZhaQaXQJataQJa� 

�� 0Rre reVearFh LV QeeGeG tR e[aPLQe hRZ VXppRrteG GeFLVLRQ�PaNLQJ� aV 
XQGerVtRRG LQ hXPaQ rLJhtV OaZ aQG LPpOePeQteG LQ FRPparaEOe MXrLVGLFtLRQV� 
FRXOG Ee appOLeG LQ praFtLFe ZLthLQ 1eZ =eaOaQG¶V VRFLR�FXOtXraO FRQte[t���9  
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G� the EaVLV XpRQ ZhLFh the rROe RI VXppRrter FRXOG Ee GLVpOaFeG� aQG 

e� the PRQLtRrLQJ aQG RYerVLJht RI thLV IraPeZRrN E\ a pXEOLF aJeQF\� 

�� $ CRGe RI 3raFtLFe LV GeYeORpeG tR prRYLGe JXLGaQFe RQ the LPpOePeQtatLRQ 
RI VXppRrteG GeFLVLRQ�PaNLQJ aV a FXOtXraOO\ reVpRQVLYe praFtLFe that 
reFRJQLVeV GLYerVe FXOtXraO FRQte[tV� aQG� IRr 0ƗRrL� reFRJQLVeV the 
LPpRrtaQFe RI ZhaNaZhaQaXQJataQJa� 

�� 0Rre reVearFh LV QeeGeG tR e[aPLQe hRZ VXppRrteG GeFLVLRQ�PaNLQJ� aV 
XQGerVtRRG LQ hXPaQ rLJhtV OaZ aQG LPpOePeQteG LQ FRPparaEOe MXrLVGLFtLRQV� 
FRXOG Ee appOLeG LQ praFtLFe ZLthLQ 1eZ =eaOaQG¶V VRFLR�FXOtXraO FRQte[t���9  
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Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 
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Chapter 3 – Liberty Safeguards 

Chapter � LV LQ IRXr VeFtLRQV� 

$� 7he hXPaQ rLJhtV IraPeZRrN IRr aVVeVVLQJ Zhether a perVRQ ZhR OaFNV FapaFLt\ LV 
GeprLYeG RI theLr OLEert\� 
 

%� 7he FaVe OaZ LQ (QJOaQG aQG XQGer the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV 
�(C+5� that e[pRVeG the ³%RXrQeZRRG Jap´ aQG OeG tR the GeYeORpPeQt RI the 
'eprLYatLRQ RI /LEert\ 6aIeJXarGV �'R/6�� 

 

C� ,GeQtLI\LQJ the %RXrQeZRRG Jap LQ 1eZ =eaOaQG�  
 

'� 2ptLRQV IRr OaZ reIRrP tR ³pOXJ the Jap´ ZLth OeJaO VaIeJXarGV IRr GeprLYatLRQV RI 
OLEert\ ± reIerreG tR LQ the reFRPPeQGatLRQV LQ thLV repRrt aV ³OLEert\ VaIeJXarGV´� 

Introduction 

��1 7he PaMRr OeJaO LVVXe that ePerJeG IrRP reIRrP RI the (QJOLVh PeQtaO FapaFLt\ OaZ haV EeeQ 
the QeeG tR prRYLGe OeJaO prRteFtLRQV IRr peRpOe ZhR ERth OaFN FapaFLt\ tR FRQVeQt Rr REMeFt 
tR theLr heaOthFare aQG OLYLQJ arraQJePeQtV� aQG are eIIeFtLYeO\ GetaLQeG�  'eteQtLRQ that 
aIIeFtV the OLEert\ RI peRpOe ZhR OaFN FapaFLt\ �reIerreG tR aV ³GeprLYatLRQV RI OLEert\´ LQ hXPaQ 
rLJhtV FRQYeQtLRQV� LV FRQFerQeG ZLth the IXQGaPeQtaO hXPaQ rLJht QRt tR Ee arELtrarLO\ 
GetaLQeG�  6XFh OLEert\ rLJhtV are JXaraQteeG E\ the ,QterQatLRQaO CRYeQaQt RQ CLYLO aQG 
3ROLtLFaO 5LJhtV 19�� �,CC35����� the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'����1 the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �(C+5����� aQG the 
1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$�� aV ZeOO aV haYLQJ ORQJ EeeQ prRteFteG E\ the 
FRPPRQ OaZ�

��� 3eRpOe ZhR OaFN FapaFLt\ Pa\ IaFe VXEVtaQtLaO reVtrLFtLRQV RQ theLr OLEert\ aQG IreeGRP RI 
PRYePeQt� QRt RQO\ ZheQ the\ reFeLYe treatPeQt LQ a VeFXre hRVpLtaO XQLt� EXt aOVR ZheQ the\ 
OLYe LQ a reVLGeQtLaO Fare IaFLOLt\ Rr LQ VXppRrteG OLYLQJ arraQJePeQtV LQ the FRPPXQLt\�  /LEert\ 
aQG IreeGRP RI PRYePeQt are YaOXeV RI IXQGaPeQtaO LPpRrtaQFe LQ RXr VRFLet\� \et FXrreQtO\ 
LQ 1eZ =eaOaQG there LV QR JXaraQteeG OeJaO prRFeVV JRYerQLQJ thLV ORVV RI OLEert\ IRr peRpOe 
ZhR OaFN FapaFLt\� 7here LV a prRFeVV IRr peRpOe GetaLQeG LQ pV\FhLatrLF IaFLOLtLeV XQGer the 
0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� �0+�C$7� $Ft�� VRPe RI 
ZhRP Pa\ OaFN FapaFLt\� +RZeYer� there LV QR JXaraQteeG prRFeVV IRr reYLeZLQJ the QeeG IRr 
GeteQtLRQ RI Rther peRpOe ZhR Pa\ Ee GetaLQeG LQ a raQJe RI heaOthFare aQG OLYLQJ 
eQYLrRQPeQtV� ZhR are QRt VXEMeFt tR LQYROXQtar\ treatPeQt XQGer the PeQtaO heaOth 
OeJLVOatLRQ�

                                                
���    ,CC35� art 9� 7he 1=%25$ e[preVVO\ aIILrPV 1eZ =eaOaQG¶V FRPPLtPeQt tR the ,CC35 aQG reTXLreV 

aOO VtatXteV tR Ee FRQVtrXeG FRQVLVteQtO\ ZLth theVe rLJhtV LI pRVVLEOe� 
��1     C53'� art 1��   7he PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\ that 

are reOeYaQt tR PeQtaO FapaFLt\ OaZ are reIerreG tR LQ Chapter �$� 7he Ne\ prRYLVLRQV RI the C53'� 
,CC35 aQG the (C+5 are Vet RXt LQ $ppeQGL[ C� 

���    (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �RpeQeG IRr VLJQatXre � 1RYePEer 19��� eQtereG LQtR IRrFe � 
6eptePEer 19��� �³(XrRpeaQ CRQYeQtLRQ´ Rr ³(C+5´�� art �� 

�1 
 

��� 7he +RXVe RI /RrGV¶ GeFLVLRQ LQ the Bournewood FaVe LQ 1999���� aQG the GeFLVLRQ RI the 
(XrRpeaQ CRXrt RI +XPaQ 5LJhtV �(Ct+5� LQ HL v United Kingdom LQ �������� e[pRVeG a Jap 
LQ the OeJaO prRteFtLRQV that FRYer the GeteQtLRQ RI FRPpOLaQt peRpOe ZhR OaFN the FapaFLt\ tR 
REMeFt� ZhLFh EeFaPe NQRZQ aV the ³%RXrQeZRRG Jap´�  ,Q HL v United Kingdom� the (Ct+5 
IRXQG that a PaQ ZhR haG EeeQ LQIRrPaOO\ aGPLtteG tR a pV\FhLatrLF hRVpLtaO LQ (QJOaQG haG 
EeeQ GeprLYeG RI hLV OLEert\ ZheQ the VtaII e[erFLVeG FRPpOete FRQtrRO RYer hLV IreeGRP RI 
PRYePeQt�  7hLV GeprLYatLRQ RI OLEert\ ZaV QRt ³OaZIXO´ aQG EreaFheG art ��1� RI the (C+5 aV 
there ZaV LQaGeTXate prRteFtLRQ aJaLQVt the arELtrarLQeVV RI hLV LQIRrPaO aGPLVVLRQ�  $rtLFOe 
���� RI the (C+5 thereIRre reTXLreG that he haYe JXaraQteeG aFFeVV tR aQ LQGepeQGeQt 
reYLeZ prRFeVV FRQFerQLQJ the OaZIXOQeVV RI hLV GeteQtLRQ�

��� ,Q ����� the 8. 3arOLaPeQt reVpRQGeG tR thLV GeFLVLRQ ± VR FORVLQJ the %RXrQeZRRG Jap ± E\ 
aPeQGLQJ the 0eQtaO CapaFLt\ $Ft ���� tR Freate the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV 
�'R/6� reJLPe����  7hLV ZaV LQteQGeG tR Freate a VXLtaEOe prRFeVV JRYerQLQJ VXFh GeprLYatLRQV 
RI OLEert\� ,t ZRXOG RQO\ Ee PaQGatRr\ tR IROORZ thLV prRFeVV� hRZeYer� ZheQ a perVRQ ZaV 
GeprLYeG RI theLr OLEert\ LQ terPV RI art ��1� RI the (C+5����  7heQ the GeFLVLRQ RI the 8QLteG 
.LQJGRP 6XprePe CRXrt� LQ Cheshire West��� LQ 0arFh ��1�� JaYe a ErRaG LQterpretatLRQ tR 
the raQJe RI VLtXatLRQV LQ ZhLFh peRpOe Zere tR Ee YLeZeG aV GeprLYeG RI OLEert\ XQGer the 
0C$�  7hLV PeaQt that the prRFeVV reTXLreG E\ 'R/6 ZRXOG haYe tR Ee appOLeG tR PaQ\ PRre 
peRpOe LQ Fare hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter Fare 
pOaFePeQtV����

��� ,Q YLeZ RI theVe VLJQLILFaQt GeYeORpPeQtV� ZhLFh aOPRVt paraO\VeG the RperatLRQ RI theVe 
VaIeJXarGV XQGer the PeQtaO FapaFLt\ OaZ LQ (QJOaQG� Lt LV VXrprLVLQJ hRZ OLttOe atteQtLRQ haV 
EeeQ JLYeQ tR thLV LVVXe LQ 1eZ =eaOaQG ± LQ reJarGV tR GeteQtLRQ RI peRpOe ZhR OaFN FapaFLt\ 
EXt are QRt XQGer the 0+�C$7� $Ft���9  7he %RXrQeZRRG Jap aQG the RQJRLQJ GeYeORpPeQtV 
LQ (QJOaQG raLVe LPpRrtaQt TXeVtLRQV IRr 1eZ =eaOaQG aERXt the pRVLtLYe REOLJatLRQV RQ the 
6tate tR prRYLGe RYerVLJht aQG OeJaO prRteFtLRQV IRr thRVe ZhR OaFN FapaFLt\ aQG are eIIeFtLYeO\ 
GetaLQeG� LQGepeQGeQt RI the VtaQGarG RI Fare Rr TXaOLt\ RI OLYLQJ arraQJePeQtV prRYLGeG tR 
theP�  2r� tR pXt Lt aQRther Za\� LQ the aEVeQFe RI OeJaO VaIeJXarGV� LV there a VLJQLILFaQt Jap 
LQ RXr OaZ tR prRteFt GetaLQeG peRpOe ZhR OaFN FapaFLt\� Zhere the 6tate LV LQYROYeG ZLth the 
prRYLVLRQ RI theLr heaOth aQG VRFLaO Fare"  ,I VR� hRZ VhRXOG 1eZ =eaOaQG ILOO thLV Jap LQ a 
reYLeZ RI LtV OaZ"

��� 0aQ\ peRpOe ZhR OaFN FapaFLt\ tR PaNe GeFLVLRQV aERXt theLr aFFRPPRGatLRQ arraQJePeQtV 
± eLther thRVe LQ reVLGeQtLaO Fare Rr thRVe ZhR are aERXt tR Ee GLVFharJeG IrRP hRVpLtaO aQG 
aGPLtteG LQtR Fare ± haYe PaGe QR OeJaO prRYLVLRQ aQtLFLpatLQJ theLr ORVV RI FapaFLt\�  6R the\ 
GR QRt haYe a OeJaOO\ aXthRrLVeG perVRQ appRLQteG XQGer aQ eQGXrLQJ pRZer RI attRrQe\ 
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���    $ERYe Q �� 
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Chapter 3 – Liberty Safeguards 

Chapter � LV LQ IRXr VeFtLRQV� 

$� 7he hXPaQ rLJhtV IraPeZRrN IRr aVVeVVLQJ Zhether a perVRQ ZhR OaFNV FapaFLt\ LV 
GeprLYeG RI theLr OLEert\� 
 

%� 7he FaVe OaZ LQ (QJOaQG aQG XQGer the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV 
�(C+5� that e[pRVeG the ³%RXrQeZRRG Jap´ aQG OeG tR the GeYeORpPeQt RI the 
'eprLYatLRQ RI /LEert\ 6aIeJXarGV �'R/6�� 

 

C� ,GeQtLI\LQJ the %RXrQeZRRG Jap LQ 1eZ =eaOaQG�  
 

'� 2ptLRQV IRr OaZ reIRrP tR ³pOXJ the Jap´ ZLth OeJaO VaIeJXarGV IRr GeprLYatLRQV RI 
OLEert\ ± reIerreG tR LQ the reFRPPeQGatLRQV LQ thLV repRrt aV ³OLEert\ VaIeJXarGV´� 

Introduction 

��1 7he PaMRr OeJaO LVVXe that ePerJeG IrRP reIRrP RI the (QJOLVh PeQtaO FapaFLt\ OaZ haV EeeQ 
the QeeG tR prRYLGe OeJaO prRteFtLRQV IRr peRpOe ZhR ERth OaFN FapaFLt\ tR FRQVeQt Rr REMeFt 
tR theLr heaOthFare aQG OLYLQJ arraQJePeQtV� aQG are eIIeFtLYeO\ GetaLQeG�  'eteQtLRQ that 
aIIeFtV the OLEert\ RI peRpOe ZhR OaFN FapaFLt\ �reIerreG tR aV ³GeprLYatLRQV RI OLEert\´ LQ hXPaQ 
rLJhtV FRQYeQtLRQV� LV FRQFerQeG ZLth the IXQGaPeQtaO hXPaQ rLJht QRt tR Ee arELtrarLO\ 
GetaLQeG�  6XFh OLEert\ rLJhtV are JXaraQteeG E\ the ,QterQatLRQaO CRYeQaQt RQ CLYLO aQG 
3ROLtLFaO 5LJhtV 19�� �,CC35����� the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'����1 the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �(C+5����� aQG the 
1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$�� aV ZeOO aV haYLQJ ORQJ EeeQ prRteFteG E\ the 
FRPPRQ OaZ�

��� 3eRpOe ZhR OaFN FapaFLt\ Pa\ IaFe VXEVtaQtLaO reVtrLFtLRQV RQ theLr OLEert\ aQG IreeGRP RI 
PRYePeQt� QRt RQO\ ZheQ the\ reFeLYe treatPeQt LQ a VeFXre hRVpLtaO XQLt� EXt aOVR ZheQ the\ 
OLYe LQ a reVLGeQtLaO Fare IaFLOLt\ Rr LQ VXppRrteG OLYLQJ arraQJePeQtV LQ the FRPPXQLt\�  /LEert\ 
aQG IreeGRP RI PRYePeQt are YaOXeV RI IXQGaPeQtaO LPpRrtaQFe LQ RXr VRFLet\� \et FXrreQtO\ 
LQ 1eZ =eaOaQG there LV QR JXaraQteeG OeJaO prRFeVV JRYerQLQJ thLV ORVV RI OLEert\ IRr peRpOe 
ZhR OaFN FapaFLt\� 7here LV a prRFeVV IRr peRpOe GetaLQeG LQ pV\FhLatrLF IaFLOLtLeV XQGer the 
0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� �0+�C$7� $Ft�� VRPe RI 
ZhRP Pa\ OaFN FapaFLt\� +RZeYer� there LV QR JXaraQteeG prRFeVV IRr reYLeZLQJ the QeeG IRr 
GeteQtLRQ RI Rther peRpOe ZhR Pa\ Ee GetaLQeG LQ a raQJe RI heaOthFare aQG OLYLQJ 
eQYLrRQPeQtV� ZhR are QRt VXEMeFt tR LQYROXQtar\ treatPeQt XQGer the PeQtaO heaOth 
OeJLVOatLRQ�

                                                
���    ,CC35� art 9� 7he 1=%25$ e[preVVO\ aIILrPV 1eZ =eaOaQG¶V FRPPLtPeQt tR the ,CC35 aQG reTXLreV 

aOO VtatXteV tR Ee FRQVtrXeG FRQVLVteQtO\ ZLth theVe rLJhtV LI pRVVLEOe� 
��1     C53'� art 1��   7he PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\ that 

are reOeYaQt tR PeQtaO FapaFLt\ OaZ are reIerreG tR LQ Chapter �$� 7he Ne\ prRYLVLRQV RI the C53'� 
,CC35 aQG the (C+5 are Vet RXt LQ $ppeQGL[ C� 

���    (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �RpeQeG IRr VLJQatXre � 1RYePEer 19��� eQtereG LQtR IRrFe � 
6eptePEer 19��� �³(XrRpeaQ CRQYeQtLRQ´ Rr ³(C+5´�� art �� 

�1 
 

��� 7he +RXVe RI /RrGV¶ GeFLVLRQ LQ the Bournewood FaVe LQ 1999���� aQG the GeFLVLRQ RI the 
(XrRpeaQ CRXrt RI +XPaQ 5LJhtV �(Ct+5� LQ HL v United Kingdom LQ �������� e[pRVeG a Jap 
LQ the OeJaO prRteFtLRQV that FRYer the GeteQtLRQ RI FRPpOLaQt peRpOe ZhR OaFN the FapaFLt\ tR 
REMeFt� ZhLFh EeFaPe NQRZQ aV the ³%RXrQeZRRG Jap´�  ,Q HL v United Kingdom� the (Ct+5 
IRXQG that a PaQ ZhR haG EeeQ LQIRrPaOO\ aGPLtteG tR a pV\FhLatrLF hRVpLtaO LQ (QJOaQG haG 
EeeQ GeprLYeG RI hLV OLEert\ ZheQ the VtaII e[erFLVeG FRPpOete FRQtrRO RYer hLV IreeGRP RI 
PRYePeQt�  7hLV GeprLYatLRQ RI OLEert\ ZaV QRt ³OaZIXO´ aQG EreaFheG art ��1� RI the (C+5 aV 
there ZaV LQaGeTXate prRteFtLRQ aJaLQVt the arELtrarLQeVV RI hLV LQIRrPaO aGPLVVLRQ�  $rtLFOe 
���� RI the (C+5 thereIRre reTXLreG that he haYe JXaraQteeG aFFeVV tR aQ LQGepeQGeQt 
reYLeZ prRFeVV FRQFerQLQJ the OaZIXOQeVV RI hLV GeteQtLRQ�

��� ,Q ����� the 8. 3arOLaPeQt reVpRQGeG tR thLV GeFLVLRQ ± VR FORVLQJ the %RXrQeZRRG Jap ± E\ 
aPeQGLQJ the 0eQtaO CapaFLt\ $Ft ���� tR Freate the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV 
�'R/6� reJLPe����  7hLV ZaV LQteQGeG tR Freate a VXLtaEOe prRFeVV JRYerQLQJ VXFh GeprLYatLRQV 
RI OLEert\� ,t ZRXOG RQO\ Ee PaQGatRr\ tR IROORZ thLV prRFeVV� hRZeYer� ZheQ a perVRQ ZaV 
GeprLYeG RI theLr OLEert\ LQ terPV RI art ��1� RI the (C+5����  7heQ the GeFLVLRQ RI the 8QLteG 
.LQJGRP 6XprePe CRXrt� LQ Cheshire West��� LQ 0arFh ��1�� JaYe a ErRaG LQterpretatLRQ tR 
the raQJe RI VLtXatLRQV LQ ZhLFh peRpOe Zere tR Ee YLeZeG aV GeprLYeG RI OLEert\ XQGer the 
0C$�  7hLV PeaQt that the prRFeVV reTXLreG E\ 'R/6 ZRXOG haYe tR Ee appOLeG tR PaQ\ PRre 
peRpOe LQ Fare hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter Fare 
pOaFePeQtV����

��� ,Q YLeZ RI theVe VLJQLILFaQt GeYeORpPeQtV� ZhLFh aOPRVt paraO\VeG the RperatLRQ RI theVe 
VaIeJXarGV XQGer the PeQtaO FapaFLt\ OaZ LQ (QJOaQG� Lt LV VXrprLVLQJ hRZ OLttOe atteQtLRQ haV 
EeeQ JLYeQ tR thLV LVVXe LQ 1eZ =eaOaQG ± LQ reJarGV tR GeteQtLRQ RI peRpOe ZhR OaFN FapaFLt\ 
EXt are QRt XQGer the 0+�C$7� $Ft���9  7he %RXrQeZRRG Jap aQG the RQJRLQJ GeYeORpPeQtV 
LQ (QJOaQG raLVe LPpRrtaQt TXeVtLRQV IRr 1eZ =eaOaQG aERXt the pRVLtLYe REOLJatLRQV RQ the 
6tate tR prRYLGe RYerVLJht aQG OeJaO prRteFtLRQV IRr thRVe ZhR OaFN FapaFLt\ aQG are eIIeFtLYeO\ 
GetaLQeG� LQGepeQGeQt RI the VtaQGarG RI Fare Rr TXaOLt\ RI OLYLQJ arraQJePeQtV prRYLGeG tR 
theP�  2r� tR pXt Lt aQRther Za\� LQ the aEVeQFe RI OeJaO VaIeJXarGV� LV there a VLJQLILFaQt Jap 
LQ RXr OaZ tR prRteFt GetaLQeG peRpOe ZhR OaFN FapaFLt\� Zhere the 6tate LV LQYROYeG ZLth the 
prRYLVLRQ RI theLr heaOth aQG VRFLaO Fare"  ,I VR� hRZ VhRXOG 1eZ =eaOaQG ILOO thLV Jap LQ a 
reYLeZ RI LtV OaZ"

��� 0aQ\ peRpOe ZhR OaFN FapaFLt\ tR PaNe GeFLVLRQV aERXt theLr aFFRPPRGatLRQ arraQJePeQtV 
± eLther thRVe LQ reVLGeQtLaO Fare Rr thRVe ZhR are aERXt tR Ee GLVFharJeG IrRP hRVpLtaO aQG 
aGPLtteG LQtR Fare ± haYe PaGe QR OeJaO prRYLVLRQ aQtLFLpatLQJ theLr ORVV RI FapaFLt\�  6R the\ 
GR QRt haYe a OeJaOO\ aXthRrLVeG perVRQ appRLQteG XQGer aQ eQGXrLQJ pRZer RI attRrQe\ 

                                                
���    Bournewood, aERYe Q �� 
���    HL v United Kingdom, aERYe Q �� 
���    0C$� VV �$ aQG �%� 6FheGXOeV 1$ aQG $1� 7he QeZ OeJLVOatLYe VFhePe ZaV LQVerteG LQtR the 0eQtaO 

CapaFLt\ $Ft ���� �(QJOaQG aQG :aOeV� E\ the 0eQtaO +eaOth $Ft ����� ZhLFh FaPe LQtR eIIeFt LQ ���9�  
6ee Chapter ,C VXPPar\ RI RQJRLQJ OaZ reIRrP�  

���    6eFtLRQ ����� RI the 0eQtaO CapaFLt\ $Ft prRYLGeV� ³,Q thLV $Ft� reIereQFeV tR GeprLYatLRQ RI a perVRQ¶V 
OLEert\ haYe the VaPe PeaQLQJ aV LQ $rtLFOe ��1� RI the +XPaQ 5LJhtV CRQYeQtLRQ´� 

���    $ERYe Q �� 
���     7he Bournewood FaVe� Cheshire West aQG the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV are GLVFXVVeG LQ PRre 
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%RXQGarLeV RI CRPpeteQF\ aQG CRQVeQt´ �preVeQtatLRQ tR +'C 0eGLFR�/eJaO CRQIereQFe� :eOOLQJtRQ� 
1� 2FtREer ��1��� 6 1LJhtLQJaOe aQG , 5eXYeFaPp ³5eJXOatLQJ the 'eteQtLRQ RI 0eQtaOO\ ,QFapaFLtateG 
$GXOtV 1Rt 6XEMeFt tR the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 1���  

71



�� 
 

�(32$�� Rr aQ appRLQteG ZeOIare JXarGLaQ� ZhR haV the pRZer tR FRQVeQt Rr REMeFt tR 
GeFLVLRQV aXthRrLVLQJ theLr GeteQtLRQ LQ reOatLRQ tR theLr OLYLQJ arraQJePeQtV�  (YeQ LI the\ GR� 
Rr LI FRXrt RrGerV are REtaLQeG� the 3335 $Ft LV QRt GeVLJQeG tR prRYLGe RQJRLQJ RYerVLJht RI 
theLr GeteQtLRQ Rr reVtrLFtLRQV RQ theLr OLEert\�

��� :here� LQ VXFh VLtXatLRQV� there LV QR�RQe tR aFt RQ EehaOI RI a perVRQ ZhR OaFNV FapaFLt\� 
heaOthFare prRYLGerV LQ 1eZ =eaOaQG are RIteQ reOLaQt XpRQ the FRPPRQ OaZ GRFtrLQe RI 
QeFeVVLt\� e[preVVeG thrRXJh 5LJht ���� RI the +'C CRGe� tR prRYLGe a OeJaO MXVtLILFatLRQ IRr 
theLr FRQILQePeQt�  7hLV MXVtLILFatLRQ LV EaVeG RQ the aVVXPptLRQ that GeFLVLRQV aERXt the 
eIIeFtLYe GeteQtLRQ RI a perVRQ ZhR OaFNV FapaFLt\ FaQ VLPpO\ Ee PaGe LQ theLr EeVt LQtereVtV 
E\ heaOthFare prRIeVVLRQaOV� ZLthRXt aQ\ LQGepeQGeQt RYerVLJht RI thRVe GeFLVLRQV EeLQJ 
reTXLreG ± aQ aVVXPptLRQ that haV EeeQ reMeFteG E\ the (Ct+5�

��� 7he rLJhtV reVtrLFteG E\ GeprLYatLRQ RI OLEert\ hLJhOLJht the YXOQeraELOLt\ RI peRpOe ZhR OaFN 
FapaFLt\ aQG ZhR are at rLVN RI aEXVe� QeJOeFt aQG e[pORLtatLRQ��9�  7here are aOVR OeJaO rLVNV 
IRr thRVe ZRrNLQJ LQ the heaOth aQG GLVaELOLt\ VeFtRr�  7heVe FRQFerQ the e[teQt tR ZhLFh 
prRYLGerV RI heaOth aQG GLVaELOLt\ VerYLFeV PLJht EreaFh theLr GXt\ RI Fare tR peRpOe E\ 
GetaLQLQJ theP ZLthRXt OeJaO aXthRrLt\ Rr� LQGeeG� IRr QRt GetaLQLQJ theP ZheQ Lt LV reTXLreG tR 
prRYLGe theP ZLth aGeTXate Fare �LQFOXGLQJ pRteQtLaOO\ EreaFh RI VtatXtRr\ REMeFtLYeV Rr 
GXtLeV���91 the prRVpeFt RI FrLPLQaO OLaELOLt\ IRr LQVXIILFLeQt Fare��9� aQG the pRteQtLaO IRr EreaFh 
RI prRIeVVLRQaO VtaQGarGV��9�   ,PpRrtaQtO\� the OaFN RI VaIeJXarGV aJaLQVt GeprLYatLRQ RI OLEert\ 
pRVeV praFtLFaO aQG ethLFaO FhaOOeQJeV IRr peRpOe ZhR ZRrN ZLth thLV YXOQeraEOe JrRXp aQG 
reFRJQLVe that the FXrreQt OeJaO IraPeZRrN LV LQaGeTXate tR EeVt prRPRte aQG prRteFt the 
aXtRQRP\ RI thRVe IRr ZhRP the\ Fare��9�  

��9 7hLV Fhapter VetV RXt the hXPaQ rLJhtV IraPeZRrN IRr aVVeVVLQJ ZheQ a perVRQ ZhR OaFNV 
FapaFLt\ haV EeeQ GeprLYeG RI theLr OLEert\� aQG IRr JLYLQJ eIIeFt tR the FeQtraO JXaraQtee that 
aQ\ GeteQtLRQ VhRXOG QRt Ee arELtrar\�  ,t RXtOLQeV the PeaQLQJ RI the %RXrQeZRRG Jap� the 
eIIeFt RI the 'R/6 reJLPe� aQG VXEVeTXeQt FaVe OaZ LQ (QJOaQG XQGer the 0C$ aQG the 
(C+5�  7heQ Lt LGeQtLILeV the e[LVteQFe RI a VLPLOar Jap ZLthLQ 1eZ =eaOaQG¶V OeJaO IraPeZRrN 
aQG the prREOePV eQFRXQtereG LQ praFtLFe GXe tR the OaFN RI aGeTXate prRteFtLRQV IRr peRpOe 
LQ theVe FLrFXPVtaQFeV�  ,t LGeQtLILeV the reaVRQV Zh\ 1eZ =eaOaQG VhRXOG ³pOXJ the Jap´ aQG 
reFRPPeQGV the GeYeORpPeQt RI apprRprLate OeJaO VaIeJXarGV�  

                                                
�9�    6ee IRr e[aPpOe� 7 %aNer ³/eJaO 3rRteFtLRQV aQG 5ePeGLeV IRr (OGer $EXVe� 1eJOeFt aQG ([pORLtatLRQ´ 

LQ 'LeVIeOG aQG 0F,QtRVh� aERYe Q ��� at ���� 
�91   6ee IRr e[aPpOe� VV �� aQG �� RI the 1eZ =eaOaQG 3XEOLF +eaOth aQG 'LVaELOLt\ $Ft ����� 7he REMeFtLYeV 

aQG IXQFtLRQV RI '+%V LQFOXGe� ´tR prRPRte eIIeFtLYe Fare Rr VXppRrt IRr thRVe LQ QeeG RI perVRQaO heaOth 
Rr GLVaELOLt\ VXppRrt VerYLFeV´ aQG ³tR prRPRte the LQFOXVLRQ aQG partLFLpatLRQ LQ VRFLet\ aQG 
LQGepeQGeQFe RI peRpOe ZLth GLVaELOLtLeV´� aQG ³tR PRQLtRr the GeOLYer\ aQG perIRrPaQFe RI VerYLFeV�´ 

�9�   6ee IRr e[aPpOe� CrLPeV $Ft RIIeQFeV� V 1�1 � a GXt\ LQ reVpeFt RI YXOQeraEOe aGXOtV tR prRYLGe 
QeFeVVarLeV aQG prRteFt IrRP LQMXr\� V 19� � LOO�treatPeQt Rr QeJOeFt RI FhLOG Rr YXOQeraEOe aGXOt� aQG V 
19�$ � a IaLOXre tR prRteFt a FhLOG Rr YXOQeraEOe aGXOt� 

�9�   7hLV Fhapter hLJhOLJhtV VRPe RI theVe OeJaO rLVNV hRZeYer LtV IRFXV LV RQ the OeJaO prRteFtLRQ QeeGeG IRr 
peRpOe ZhR OaFN FapaFLt\ aQG LV QRt aQ  aQaO\VLV RI the FLYLO aQG FrLPLQaO OLaELOLt\ RI pXEOLF �'+%V� aQG 
prLYate prRYLGerV �reVLGeQtLaO Fare IaFLOLtLeV� IRr e[aPpOe��  Chapter 1% prRYLGeV aQ RYerYLeZ RI the 
reOeYaQt OaZV LQ 1eZ =eaOaQG� 

�9�   0Rre thaQ aQ\ Rther aVpeFt RI thLV OeJaO reVearFh prRMeFt� the LQaGeTXaFLeV RI 5LJht ���� RI the +'C 
CRGe aV a VaIeJXarG aQG the GLIILFXOtLeV ZLth the XVLQJ the FRXrt prRFeVV XQGer the 3335 $Ft IRr the 
pOaFePeQt aQG OLYLQJ arraQJePeQtV RI peRpOe ZhR OaFN FapaFLt\� haYe EeeQ raLVeG ZLth the ZrLter�   

�� 
 

3A:  THE HUMAN RIGHTS FRAMEWORK 

Liberty and the right not to be arbitrarily detained 

��1� /LEert\ aQG the rLJht tR Ee Iree IrRP arELtrar\ GeteQtLRQ LV JXaraQteeG LQ ERth 1eZ =eaOaQG 
OaZ �XQGer OeJLVOatLRQ aQG the FRPPRQ OaZ�� aV ZeOO aV LQ the PaLQ LQterQatLRQaO hXPaQ rLJhtV 
LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\��9�   6eFtLRQV �1±�� RI the 1=%25$�   art 9 RI 
the ,CC35� aQG art 1� RI the C53' e[preVV the rLJht tR OLEert\ Rr the rLJht tR QRt Ee arELtrarLO\ 
GetaLQeG �VRPetLPeV reIerreG tR aV haEeaV FRrpXV rLJhtV� LQ a Yer\ VLPLOar IaVhLRQ��9�  

��11 6eFtLRQ �� RI the 1=%25$ pOaLQO\ Va\V that ³(Yer\RQe haV the rLJht QRt tR Ee arELtrarLO\ 
arreVteG Rr GetaLQeG´�  7he pXrpRVe RI thLV rLJht LV tR eQVXre that QR perVRQ LV VXEMeFt tR the 
FRQVtraLQtV aQG LOO eIIeFtV that are aVVRFLateG ZLth GeteQtLRQ Rther thaQ LQ aFFRrGaQFe ZLth the 
OaZ��9�   7here are VeYeraO aFFRPpaQ\LQJ rLJhtV LQ the 1=%25$��9� LQFOXGLQJ the rLJht tR haYe 
the YaOLGLt\ RI RQe¶V GeteQtLRQ GeterPLQeG ZLthRXt GeOa\ E\ Za\ RI haEeaV FRrpXV� aQG the 
rLJht tR LPPeGLate reOeaVe LI RQe¶V GeteQtLRQ LV XQOaZIXO��99  7heVe rLJhtV XQGer VeFtLRQ � RI 
the 1=%25$ PXVt Ee reVpeFteG E\ aQ\RQe e[erFLVLQJ a ³pXEOLF IXQFtLRQ´� aQG ZRXOG LQFOXGe 
'LVtrLFt +eaOth %RarGV �'+%V� aV ZeOO aV prLYate reVt hRPeV aQG PeQtaO heaOth IaFLOLtLeV that 
reFeLYe pXEOLF IXQGLQJ����   

��1� $rtLFOe ��1� RI the (C+5 LV VLPLOar tR the rLJhtV e[preVVeG LQ the 1=%25$�  ,t LV aOVR VLPLOar 
tR art 1� RI the C53'���1  ZhLFh ERth 1eZ =eaOaQG aQG the 8. haYe ratLILeG����  7hereIRre� 
the FaVe OaZ IrRP the (Ct+5 ZLOO Ee LQIOXeQtLaO LQ 1eZ =eaOaQG� $rtLFOe 1� RI the C53' 
prRYLGeV�

                                                
�9�    7he PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\ that are reOeYaQt tR 

PeQtaO FapaFLt\ OaZ are Vet RXt LQ Chapter �� 7heVe LQFOXGe the ,CC35� the ,C(6C5 aQG the C53'� 
�9�    7he 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$� e[preVVO\ aIILrPV 1eZ =eaOaQG¶V FRPPLtPeQt tR 

the ,CC35�   
�9�    $ %XtOer� 3 %XtOer New Zealand Bill of Rights Act: A Commentary �/e[LV1e[LV� :eOOLQJtRQ� ��1�� at 1���� 
�9�    7he IROORZLQJ rLJhtV LQ the 1=%25$ are aOVR reOeYaQt tR pOaFePeQt RI peRpOe LQtR Fare Rr GeteQtLRQ aQG 

theLr GeprLYatLRQ RI OLEert\� V 11 the rLJht tR reIXVe tR XQGerJR PeGLFaO treatPeQt� V 1� IreeGRP RI 
aVVRFLatLRQ� V 1� IreeGRP RI PRYePeQt aQG reVLGeQFe� V 19 � IreeGRP IrRP GLVFrLPLQatLRQ� V �� 
aVVRFLateG prRFeGXraO rLJhtV� )Rr a reYLeZ RI appOLFaEOe rLJhtV XQGer the 0+�C$7� $Ft� Vee . *OeGhLOO� 
³$ ³5LJhtV´ $XGLt RI the 0eQtaO +eaOth $Ft´� LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���� 

�99   1=%25$� V ���1��F��  7he 1=%25$ rLJhtV are VXEMeFt tR reaVRQaEOe aQG MXVtLILaEOe OLPLtatLRQV� LQFOXGLQJ 
thRVe preVFrLEeG E\ OaZ� 1=%25$� V ��  :heQeYer OeJLVOatLRQ FaQ Ee JLYeQ a PeaQLQJ that LV FRQVLVteQt 
ZLth the rLJhtV aQG IreeGRPV FRQtaLQeG LQ the 1=%25$� that PeaQLQJ LV tR Ee preIerreG� 1=%25$� V �� 

���    1=%25$ V ��a� FRQILrPV the 5LJhtV LQ the $Ft appO\ RQO\ tR aFtV GRQe E\ the 6tate� Rr ��E� ³E\ aQ\ 
perVRQ Rr ERG\ LQ the perIRrPaQFe RI aQ\ pXEOLF IXQFtLRQ� pRZer� Rr GXt\ FRQIerreG Rr LPpRVeG RQ that 
perVRQ Rr ERG\´� 7he CrRZQ (QtLtLeV $Ft ����� V � LQFOXGeV '+%V LQ LtV VFheGXOe RI pXEOLF eQtLtLeV�  
$GGeG tR thLV� 5LJht � RI the +'C CRGe reTXLreV heaOth aQG GLVaELOLt\ VerYLFeV tR Ee RI aQ ³apprRprLate 
VtaQGarG RI Fare´� LQ a PaQQer apprRprLate tR a perVRQ¶V QeeGV� that RptLPLVeV theLr TXaOLt\ RI OLIe aQG 
ZLth FRRperatLRQ EetZeeQ prRYLGerV� 

��1    $rtLFOe ��1��e� RI the (XrRpeaQ CRQYeQtLRQ VpeFLILFaOO\ aOORZV GeteQtLRQ IRr thRVe RI ³XQVRXQG PLQG´� 
prRYLGeG Lt LV OaZIXO aQG there LV a QeFeVVLt\ teVt EaVeG RQ aGeTXate eYLGeQFe RI PeQtaO GLVRrGer� 
Winterwerp v The Netherlands �19�9� � (+55 ���.  7heVe VaPe FrLterLa are QRt preVeQt LQ $rtLFOe 
1��1��E� RI the C53' VR tR thLV e[teQt art ��1��e� LV LQFRQVLVteQt ZLth art 1� RI the C53'�  *OeGhLOO� aERYe 
Q �9� at �9�� 6ee aOVR 3 )eQQeO aQG 8 .haOLT� ³CRQIOLFtLQJ Rr FRPpOePeQtar\ REOLJatLRQV" 7he 81 
'LVaELOLt\ 5LJhtV CRQYeQtLRQ RQ +XPaQ 5LJhtV aQG (QJOLVh OaZ´ ���11� (Xr +XP 5LJhtV 5eY�  

���  1eZ =eaOaQG aOVR haV LQ FRPPRQ ZLth the 8. that Lt LV a part\ tR ERth the ,CC35� aV e[preVVO\ 
reFRJQLVeG LQ the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$�� aQG the C53'�  6ee GLVFXVVLRQ RQ 
appOLFaEOe LQterQatLRQaO hXPaQ rLJhtV treatLVeV LQ Chapter � 6XppRrteG 'eFLVLRQ�PaNLQJ� 
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�(32$�� Rr aQ appRLQteG ZeOIare JXarGLaQ� ZhR haV the pRZer tR FRQVeQt Rr REMeFt tR 
GeFLVLRQV aXthRrLVLQJ theLr GeteQtLRQ LQ reOatLRQ tR theLr OLYLQJ arraQJePeQtV�  (YeQ LI the\ GR� 
Rr LI FRXrt RrGerV are REtaLQeG� the 3335 $Ft LV QRt GeVLJQeG tR prRYLGe RQJRLQJ RYerVLJht RI 
theLr GeteQtLRQ Rr reVtrLFtLRQV RQ theLr OLEert\�

��� :here� LQ VXFh VLtXatLRQV� there LV QR�RQe tR aFt RQ EehaOI RI a perVRQ ZhR OaFNV FapaFLt\� 
heaOthFare prRYLGerV LQ 1eZ =eaOaQG are RIteQ reOLaQt XpRQ the FRPPRQ OaZ GRFtrLQe RI 
QeFeVVLt\� e[preVVeG thrRXJh 5LJht ���� RI the +'C CRGe� tR prRYLGe a OeJaO MXVtLILFatLRQ IRr 
theLr FRQILQePeQt�  7hLV MXVtLILFatLRQ LV EaVeG RQ the aVVXPptLRQ that GeFLVLRQV aERXt the 
eIIeFtLYe GeteQtLRQ RI a perVRQ ZhR OaFNV FapaFLt\ FaQ VLPpO\ Ee PaGe LQ theLr EeVt LQtereVtV 
E\ heaOthFare prRIeVVLRQaOV� ZLthRXt aQ\ LQGepeQGeQt RYerVLJht RI thRVe GeFLVLRQV EeLQJ 
reTXLreG ± aQ aVVXPptLRQ that haV EeeQ reMeFteG E\ the (Ct+5�

��� 7he rLJhtV reVtrLFteG E\ GeprLYatLRQ RI OLEert\ hLJhOLJht the YXOQeraELOLt\ RI peRpOe ZhR OaFN 
FapaFLt\ aQG ZhR are at rLVN RI aEXVe� QeJOeFt aQG e[pORLtatLRQ��9�  7here are aOVR OeJaO rLVNV 
IRr thRVe ZRrNLQJ LQ the heaOth aQG GLVaELOLt\ VeFtRr�  7heVe FRQFerQ the e[teQt tR ZhLFh 
prRYLGerV RI heaOth aQG GLVaELOLt\ VerYLFeV PLJht EreaFh theLr GXt\ RI Fare tR peRpOe E\ 
GetaLQLQJ theP ZLthRXt OeJaO aXthRrLt\ Rr� LQGeeG� IRr QRt GetaLQLQJ theP ZheQ Lt LV reTXLreG tR 
prRYLGe theP ZLth aGeTXate Fare �LQFOXGLQJ pRteQtLaOO\ EreaFh RI VtatXtRr\ REMeFtLYeV Rr 
GXtLeV���91 the prRVpeFt RI FrLPLQaO OLaELOLt\ IRr LQVXIILFLeQt Fare��9� aQG the pRteQtLaO IRr EreaFh 
RI prRIeVVLRQaO VtaQGarGV��9�   ,PpRrtaQtO\� the OaFN RI VaIeJXarGV aJaLQVt GeprLYatLRQ RI OLEert\ 
pRVeV praFtLFaO aQG ethLFaO FhaOOeQJeV IRr peRpOe ZhR ZRrN ZLth thLV YXOQeraEOe JrRXp aQG 
reFRJQLVe that the FXrreQt OeJaO IraPeZRrN LV LQaGeTXate tR EeVt prRPRte aQG prRteFt the 
aXtRQRP\ RI thRVe IRr ZhRP the\ Fare��9�  

��9 7hLV Fhapter VetV RXt the hXPaQ rLJhtV IraPeZRrN IRr aVVeVVLQJ ZheQ a perVRQ ZhR OaFNV 
FapaFLt\ haV EeeQ GeprLYeG RI theLr OLEert\� aQG IRr JLYLQJ eIIeFt tR the FeQtraO JXaraQtee that 
aQ\ GeteQtLRQ VhRXOG QRt Ee arELtrar\�  ,t RXtOLQeV the PeaQLQJ RI the %RXrQeZRRG Jap� the 
eIIeFt RI the 'R/6 reJLPe� aQG VXEVeTXeQt FaVe OaZ LQ (QJOaQG XQGer the 0C$ aQG the 
(C+5�  7heQ Lt LGeQtLILeV the e[LVteQFe RI a VLPLOar Jap ZLthLQ 1eZ =eaOaQG¶V OeJaO IraPeZRrN 
aQG the prREOePV eQFRXQtereG LQ praFtLFe GXe tR the OaFN RI aGeTXate prRteFtLRQV IRr peRpOe 
LQ theVe FLrFXPVtaQFeV�  ,t LGeQtLILeV the reaVRQV Zh\ 1eZ =eaOaQG VhRXOG ³pOXJ the Jap´ aQG 
reFRPPeQGV the GeYeORpPeQt RI apprRprLate OeJaO VaIeJXarGV�  

                                                
�9�    6ee IRr e[aPpOe� 7 %aNer ³/eJaO 3rRteFtLRQV aQG 5ePeGLeV IRr (OGer $EXVe� 1eJOeFt aQG ([pORLtatLRQ´ 

LQ 'LeVIeOG aQG 0F,QtRVh� aERYe Q ��� at ���� 
�91   6ee IRr e[aPpOe� VV �� aQG �� RI the 1eZ =eaOaQG 3XEOLF +eaOth aQG 'LVaELOLt\ $Ft ����� 7he REMeFtLYeV 

aQG IXQFtLRQV RI '+%V LQFOXGe� ´tR prRPRte eIIeFtLYe Fare Rr VXppRrt IRr thRVe LQ QeeG RI perVRQaO heaOth 
Rr GLVaELOLt\ VXppRrt VerYLFeV´ aQG ³tR prRPRte the LQFOXVLRQ aQG partLFLpatLRQ LQ VRFLet\ aQG 
LQGepeQGeQFe RI peRpOe ZLth GLVaELOLtLeV´� aQG ³tR PRQLtRr the GeOLYer\ aQG perIRrPaQFe RI VerYLFeV�´ 

�9�   6ee IRr e[aPpOe� CrLPeV $Ft RIIeQFeV� V 1�1 � a GXt\ LQ reVpeFt RI YXOQeraEOe aGXOtV tR prRYLGe 
QeFeVVarLeV aQG prRteFt IrRP LQMXr\� V 19� � LOO�treatPeQt Rr QeJOeFt RI FhLOG Rr YXOQeraEOe aGXOt� aQG V 
19�$ � a IaLOXre tR prRteFt a FhLOG Rr YXOQeraEOe aGXOt� 

�9�   7hLV Fhapter hLJhOLJhtV VRPe RI theVe OeJaO rLVNV hRZeYer LtV IRFXV LV RQ the OeJaO prRteFtLRQ QeeGeG IRr 
peRpOe ZhR OaFN FapaFLt\ aQG LV QRt aQ  aQaO\VLV RI the FLYLO aQG FrLPLQaO OLaELOLt\ RI pXEOLF �'+%V� aQG 
prLYate prRYLGerV �reVLGeQtLaO Fare IaFLOLtLeV� IRr e[aPpOe��  Chapter 1% prRYLGeV aQ RYerYLeZ RI the 
reOeYaQt OaZV LQ 1eZ =eaOaQG� 

�9�   0Rre thaQ aQ\ Rther aVpeFt RI thLV OeJaO reVearFh prRMeFt� the LQaGeTXaFLeV RI 5LJht ���� RI the +'C 
CRGe aV a VaIeJXarG aQG the GLIILFXOtLeV ZLth the XVLQJ the FRXrt prRFeVV XQGer the 3335 $Ft IRr the 
pOaFePeQt aQG OLYLQJ arraQJePeQtV RI peRpOe ZhR OaFN FapaFLt\� haYe EeeQ raLVeG ZLth the ZrLter�   

�� 
 

3A:  THE HUMAN RIGHTS FRAMEWORK 

Liberty and the right not to be arbitrarily detained 

��1� /LEert\ aQG the rLJht tR Ee Iree IrRP arELtrar\ GeteQtLRQ LV JXaraQteeG LQ ERth 1eZ =eaOaQG 
OaZ �XQGer OeJLVOatLRQ aQG the FRPPRQ OaZ�� aV ZeOO aV LQ the PaLQ LQterQatLRQaO hXPaQ rLJhtV 
LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\��9�   6eFtLRQV �1±�� RI the 1=%25$�   art 9 RI 
the ,CC35� aQG art 1� RI the C53' e[preVV the rLJht tR OLEert\ Rr the rLJht tR QRt Ee arELtrarLO\ 
GetaLQeG �VRPetLPeV reIerreG tR aV haEeaV FRrpXV rLJhtV� LQ a Yer\ VLPLOar IaVhLRQ��9�  

��11 6eFtLRQ �� RI the 1=%25$ pOaLQO\ Va\V that ³(Yer\RQe haV the rLJht QRt tR Ee arELtrarLO\ 
arreVteG Rr GetaLQeG´�  7he pXrpRVe RI thLV rLJht LV tR eQVXre that QR perVRQ LV VXEMeFt tR the 
FRQVtraLQtV aQG LOO eIIeFtV that are aVVRFLateG ZLth GeteQtLRQ Rther thaQ LQ aFFRrGaQFe ZLth the 
OaZ��9�   7here are VeYeraO aFFRPpaQ\LQJ rLJhtV LQ the 1=%25$��9� LQFOXGLQJ the rLJht tR haYe 
the YaOLGLt\ RI RQe¶V GeteQtLRQ GeterPLQeG ZLthRXt GeOa\ E\ Za\ RI haEeaV FRrpXV� aQG the 
rLJht tR LPPeGLate reOeaVe LI RQe¶V GeteQtLRQ LV XQOaZIXO��99  7heVe rLJhtV XQGer VeFtLRQ � RI 
the 1=%25$ PXVt Ee reVpeFteG E\ aQ\RQe e[erFLVLQJ a ³pXEOLF IXQFtLRQ´� aQG ZRXOG LQFOXGe 
'LVtrLFt +eaOth %RarGV �'+%V� aV ZeOO aV prLYate reVt hRPeV aQG PeQtaO heaOth IaFLOLtLeV that 
reFeLYe pXEOLF IXQGLQJ����   

��1� $rtLFOe ��1� RI the (C+5 LV VLPLOar tR the rLJhtV e[preVVeG LQ the 1=%25$�  ,t LV aOVR VLPLOar 
tR art 1� RI the C53'���1  ZhLFh ERth 1eZ =eaOaQG aQG the 8. haYe ratLILeG����  7hereIRre� 
the FaVe OaZ IrRP the (Ct+5 ZLOO Ee LQIOXeQtLaO LQ 1eZ =eaOaQG� $rtLFOe 1� RI the C53' 
prRYLGeV�

                                                
�9�    7he PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\ that are reOeYaQt tR 

PeQtaO FapaFLt\ OaZ are Vet RXt LQ Chapter �� 7heVe LQFOXGe the ,CC35� the ,C(6C5 aQG the C53'� 
�9�    7he 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$� e[preVVO\ aIILrPV 1eZ =eaOaQG¶V FRPPLtPeQt tR 

the ,CC35�   
�9�    $ %XtOer� 3 %XtOer New Zealand Bill of Rights Act: A Commentary �/e[LV1e[LV� :eOOLQJtRQ� ��1�� at 1���� 
�9�    7he IROORZLQJ rLJhtV LQ the 1=%25$ are aOVR reOeYaQt tR pOaFePeQt RI peRpOe LQtR Fare Rr GeteQtLRQ aQG 

theLr GeprLYatLRQ RI OLEert\� V 11 the rLJht tR reIXVe tR XQGerJR PeGLFaO treatPeQt� V 1� IreeGRP RI 
aVVRFLatLRQ� V 1� IreeGRP RI PRYePeQt aQG reVLGeQFe� V 19 � IreeGRP IrRP GLVFrLPLQatLRQ� V �� 
aVVRFLateG prRFeGXraO rLJhtV� )Rr a reYLeZ RI appOLFaEOe rLJhtV XQGer the 0+�C$7� $Ft� Vee . *OeGhLOO� 
³$ ³5LJhtV´ $XGLt RI the 0eQtaO +eaOth $Ft´� LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���� 

�99   1=%25$� V ���1��F��  7he 1=%25$ rLJhtV are VXEMeFt tR reaVRQaEOe aQG MXVtLILaEOe OLPLtatLRQV� LQFOXGLQJ 
thRVe preVFrLEeG E\ OaZ� 1=%25$� V ��  :heQeYer OeJLVOatLRQ FaQ Ee JLYeQ a PeaQLQJ that LV FRQVLVteQt 
ZLth the rLJhtV aQG IreeGRPV FRQtaLQeG LQ the 1=%25$� that PeaQLQJ LV tR Ee preIerreG� 1=%25$� V �� 

���    1=%25$ V ��a� FRQILrPV the 5LJhtV LQ the $Ft appO\ RQO\ tR aFtV GRQe E\ the 6tate� Rr ��E� ³E\ aQ\ 
perVRQ Rr ERG\ LQ the perIRrPaQFe RI aQ\ pXEOLF IXQFtLRQ� pRZer� Rr GXt\ FRQIerreG Rr LPpRVeG RQ that 
perVRQ Rr ERG\´� 7he CrRZQ (QtLtLeV $Ft ����� V � LQFOXGeV '+%V LQ LtV VFheGXOe RI pXEOLF eQtLtLeV�  
$GGeG tR thLV� 5LJht � RI the +'C CRGe reTXLreV heaOth aQG GLVaELOLt\ VerYLFeV tR Ee RI aQ ³apprRprLate 
VtaQGarG RI Fare´� LQ a PaQQer apprRprLate tR a perVRQ¶V QeeGV� that RptLPLVeV theLr TXaOLt\ RI OLIe aQG 
ZLth FRRperatLRQ EetZeeQ prRYLGerV� 

��1    $rtLFOe ��1��e� RI the (XrRpeaQ CRQYeQtLRQ VpeFLILFaOO\ aOORZV GeteQtLRQ IRr thRVe RI ³XQVRXQG PLQG´� 
prRYLGeG Lt LV OaZIXO aQG there LV a QeFeVVLt\ teVt EaVeG RQ aGeTXate eYLGeQFe RI PeQtaO GLVRrGer� 
Winterwerp v The Netherlands �19�9� � (+55 ���.  7heVe VaPe FrLterLa are QRt preVeQt LQ $rtLFOe 
1��1��E� RI the C53' VR tR thLV e[teQt art ��1��e� LV LQFRQVLVteQt ZLth art 1� RI the C53'�  *OeGhLOO� aERYe 
Q �9� at �9�� 6ee aOVR 3 )eQQeO aQG 8 .haOLT� ³CRQIOLFtLQJ Rr FRPpOePeQtar\ REOLJatLRQV" 7he 81 
'LVaELOLt\ 5LJhtV CRQYeQtLRQ RQ +XPaQ 5LJhtV aQG (QJOLVh OaZ´ ���11� (Xr +XP 5LJhtV 5eY�  

���  1eZ =eaOaQG aOVR haV LQ FRPPRQ ZLth the 8. that Lt LV a part\ tR ERth the ,CC35� aV e[preVVO\ 
reFRJQLVeG LQ the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$�� aQG the C53'�  6ee GLVFXVVLRQ RQ 
appOLFaEOe LQterQatLRQaO hXPaQ rLJhtV treatLVeV LQ Chapter � 6XppRrteG 'eFLVLRQ�PaNLQJ� 
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Article 14 – Liberty and security of the person 

1� 6tateV 3artLeV VhaOO eQVXre that perVRQV ZLth GLVaELOLtLeV� RQ aQ eTXaO EaVLV ZLth 
RtherV� 

�a� (QMR\ the rLJht tR OLEert\ aQG VeFXrLt\ RI perVRQ� 

�E� $re QRt GeprLYeG RI theLr OLEert\ XQOaZIXOO\ Rr arELtrarLO\� aQG that aQ\ 
GeprLYatLRQ RI OLEert\ LV LQ FRQIRrPLt\ ZLth the OaZ� aQG that the e[LVteQFe 
RI a GLVaELOLt\ VhaOO LQ QR FaVe MXVtLI\ a GeprLYatLRQ RI OLEert\� 

�� 6tateV 3artLeV VhaOO eQVXre that LI perVRQV ZLth GLVaELOLtLeV are GeprLYeG RI theLr 
OLEert\ thrRXJh aQ\ prRFeVV� the\ are� RQ aQ eTXaO EaVLV ZLth RtherV� eQtLtOeG tR 
JXaraQteeV LQ aFFRrGaQFe ZLth LQterQatLRQaO hXPaQ rLJhtV OaZ aQG VhaOO Ee treateG 
LQ FRPpOLaQFe ZLth the REMeFtLYeV aQG prLQFLpOeV RI thLV CRQYeQtLRQ� LQFOXGLQJ E\ 
prRYLVLRQ RI reaVRQaEOe aFFRPPRGatLRQ����   

��1� $rtLFOe 1� RI the C53' LV VpeFLILFaOO\ FRQFerQeG ZLth OLEert\ rLJhtV�  ,Q aGGLtLRQ� art 19 prRYLGeV 
the rLJht tR OLYe LQGepeQGeQtO\ aQG Ee LQFOXGeG LQ the FRPPXQLt\� 7he 81 CRPPLttee haV 
LGeQtLILeG the GeteQtLRQ RI peRpOe ZLth GLVaELOLtLeV ZLthRXt theLr FRQVeQt �Rr ZLth the FRQVeQt RI 
a VXEVtLtXte GeFLVLRQ�PaNer� aV a IRrP RI ³arELtrar\ GeprLYatLRQ RI OLEert\´ that YLROateV artLFOeV 
1� aQG 1� RI the C53'� reTXLrLQJ 6tate partLeV tR reIraLQ IrRP VXFh praFtLFeV aQG tR eVtaEOLVh 
a PeFhaQLVP tR reYLeZ e[LVtLQJ FaVeV���� 

��1� $ preYaLOLQJ thePe LQ aOO RI theVe hXPaQ rLJhtV LQVtrXPeQtV LV that aQ\ OLPLt RQ OLEert\ VhRXOG 
Ee the OeaVt reVtrLFtLYe tR aFhLeYe LtV pXrpRVe����  6tatXteV aQG FRPPRQ OaZ rLJhtV that prRteFt 
OLEert\ VhRXOG thereIRre Ee reaG ZLth theVe rLJhtV LQ PLQG� 

��1� 6tatXteV FaQ aOVR aXthRrLVe GeprLYatLRQV RI OLEert\ RI peRpOe ZLth LPpaLreG FapaFLt\ LQ the 
heaOth aQG GLVaELOLt\ VettLQJ LQ VLtXatLRQV Zhere the GeteQtLRQ LV ³preVFrLEeG E\ OaZ´�  7he 
0+�C$7� $Ft IRr e[aPpOe� prRYLGeV IRr LQYROXQtar\ treatPeQt aQG GeteQtLRQ RI VRPe peRpOe 
ZLth a PeQtaO GLVRrGer� aQG the ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� 
$Ft ���� �,'CC5 $Ft� aOVR aXthRrLVeV GeteQtLRQ RI peRpOe ZLth LQteOOeFtXaO GLVaELOLt\ ZhR 
FRPPLt FrLPLQaO RIIeQFeV����  7he VLJQLILFaQFe RI theVe OaZV LV that the\ haYe aFFRPpaQ\LQJ 
prRFeGXraO VaIeJXarGV tR prRteFt the LQtereVtV RI peRpOe VXEMeFt tR theP�  +RZeYer� there are 
PaQ\ peRpOe ZLth LPpaLreG FapaFLt\ ZhR Pa\ Ee GetaLQeG LQ VLPLOar heaOth aQG GLVaELOLt\ 
VettLQJV ± IRr e[aPpOe� ³LQIRrPaO´ patLeQtV RQ pV\FhLatrLF ZarGV ± ZhR are QRt VXEMeFt tR thRVe 
OaZV aQG thereIRre GR QRt haYe the EeQeILt RI thRVe prRFeGXraO VaIeJXarGV� 

                                                
���    7he FRQFept RI ³reaVRQaEOe aFFRPPRGatLRQ´ PeaQV that PRGLILFatLRQV are tR Ee PaGe tR aFhLeYe eTXaO 

prRteFtLRQ XQOeVV the\ LPpRVe a GLVprRpRrtLRQate EXrGeQ� . *OeGhLOO ³7he )LOOLQJ RI the %RXrQeZRRG Jap´ 
LQ 0F6herr\ aQG )reFNOetRQ� aERYe Q 1�� at 11��   

���   81 CRPPLttee� aERYe Q ��� at >��@�  ,Q thLV reVpeFt� the 81 CRPPLttee LV partLFXOarO\ FRQFerQeG ZLth 
LQYROXQtar\ GeteQtLRQ LQ pV\FhLatrLF LQVtLtXtLRQV aQG GReV QRt appear tR FRQtePpOate GeteQtLRQ RI peRpOe 
ZLth LPpaLreG FapaFLt\ OLYLQJ LQ VXppRrteG OLYLQJ arraQJePeQtV LQ the FRPPXQLt\� 

���   7he OeaVt reVtrLFtLYe LQterYeQtLRQ LV aOVR RQe RI the prLPar\ REMeFtLYeV RI the 3335 $Ft� V ��a��  
���    6ee Chapter 1% IRr aQ RYerYLeZ RI the 0+�C$7� $Ft aQG the ,'CC5 $Ft� $ VXPPar\ RI the 0+�C$7� 

$Ft VaIeJXarGV are Vet RXt EeORZ� 

�� 
 

Common law – habeas corpus and false imprisonment  

��1� 7he rLJht tR reYLeZ the OaZIXOQeVV RI aQ\ GeprLYatLRQ RI OLEert\ haV ORQJ EeeQ reFRJQLVeG XQGer 
the FRPPRQ OaZ����  %Rth aQ appOLFatLRQ IRr a ZrLt RI haEeaV FRrpXV aQG the aFtLRQ IRr IaOVe 
LPprLVRQPeQt aOORZ peRpOe tR teVt the OaZIXOQeVV RI theLr FRQILQePeQt aQG the\ prRYLGe 
rePeGLeV ZheQ a perVRQ LV XQOaZIXOO\ GeprLYeG RI theLr OLEert\�   

��1� +aEeaV FRrpXV haV traGLtLRQaOO\ EeeQ aYaLOaEOe tR VeFXre the reOeaVe RI a perVRQ FRQILQeG E\ 
aQ\ perVRQ Rr VtatXtRr\ ERG\�  5eFeQtO\� haEeaV FRrpXV appOLFatLRQV LQ the +LJh CRXrt haYe 
EeeQ EaVeG RQ aOOeJatLRQV that peRpOe VXEMeFt tR Fare aQG ZeOIare RrGerV XQGer the 3335 $Ft 
haYe EeeQ XQOaZIXOO\ GeprLYeG RI theLr OLEert\ E\ theLr appRLQteG ZeOIare JXarGLaQ����  :hLOe 
the )aPLO\ CRXrt� QRt the +LJh CRXrt� LV the prRper IRrXP IRr theVe FaVeV� the\ Pa\ LQGLFate 
that there LV QRt aQ aGeTXate prRFeVV XQGer the 3335 $Ft LtVeOI tR LGeQtLI\ aQG PRQLtRr VXFh 
GeprLYatLRQV RI OLEert\���9 

��1� 7he haEeaV FRrpXV prRFeGXre LV GeVLJQeG IRr FOear FaVeV RI XQOaZIXO GeteQtLRQ aQG LV OeVV 
VXLtaEOe IRr FaVeV reTXLrLQJ GetaLOeG OeJaO Rr IaFtXaO aQaO\VLV GXe tR the VZLItQeVV RI LtV 
prRFeGXre��1�  ,Q theVe FaVeV� prRFeeGLQJV LQ IaOVe LPprLVRQPeQt� Rr aQ appOLFatLRQ IRr MXGLFLaO 
reYLeZ �Zhere thRVe LQYROYeG are perIRrPLQJ a pXEOLF IXQFtLRQ� ZRXOG Ee PRre VXLtaEOe��11  
+aEeaV FRrpXV LV aOVR QRt aYaLOaEOe Zhere the GetaLQeG perVRQ haV appeaO rLJhtV that haYe 
QRt EeeQ e[haXVteG��1� 

��19 7he tRrt RI IaOVe LPprLVRQPeQt� a FLYLO ZrRQJ� LV FRPPLtteG ZheQ RQe perVRQ LV GetaLQeG Rr 
LPprLVRQeG E\ aQRther perVRQ aFtLQJ ZLthRXt OaZIXO MXVtLILFatLRQ��1�  7here PXVt Ee tRtaO aQG 
LQteQtLRQaO reVtraLQt E\ ph\VLFaO PeaQV� Rr E\ Rther PeaQV �VXFh aV FRerFLRQ� threatV� Rr 
FOaLPV RI aXthRrLt\� that FaXVe the perVRQ tR VXEPLt tR GeprLYatLRQ RI theLr OLEert\��1�  

���� $ perVRQ IaOVeO\ LPprLVRQeG FaQ VeeN a GeFOaratLRQ that theLr GeteQtLRQ LQ XQOaZIXO� Rr VeeN 
GaPaJeV IrRP the perVRQ Rr ERG\ reVpRQVLEOe� aQG VXFh prRFeeGLQJV FaQ Ee ErRXJht aJaLQVt 
prLYate LQGLYLGXaOV� QRt RQO\ aJaLQVt pXEOLF ERGLeV��1�  ,Q ZH v Commissioner of Police for the 
Metropolis��1� the (QJOLVh CRXrt RI $ppeaO XpheOG a GeFLVLRQ tR aZarG GaPaJeV IRr 
pV\FhRORJLFaO traXPa Zhere the pROLFe ± ZLthRXt OaZIXO aXthRrLt\ ± IRrFLEO\ rePRYeG a \RXQJ 
PaQ ZLth VeYere aXtLVP aQG OearQLQJ GLVaELOLtLeV IrRP a VZLPPLQJ pRRO aQG VXEVeTXeQtO\ 

                                                
���    Chief Executive of the Department of Labour v Yadegary >���1@ � 1=/5 �9� �C$� at >��@� 1eZ =eaOaQG 

CRXrtV haYe reFRJQLVeG the preVXPptLRQ LQ OaZ LQ IaYRXr RI OLEert\ � in favorem libertatis. ,Q the 6XprePe 
CRXrt GeFLVLRQ� Zaoui v Attorney General >����@ 1 1=/5 ��� at ��� >��@ ³$QG Lt LV RI prLPe LPpRrtaQFe 
that aQ\ pRZerV RI GeteQtLRQ Ee apprRaFheG LQ OLJht RI the IXQGaPeQtaO rLJht� ORQJ reFRJQLVeG XQGer the 
FRPPRQ OaZ� RI OLEert\ IRr aOO perVRQV VXEMeFt RQO\ tR VXFh OLPLtV aV are LPpRVeG E\ OaZ.”

���   E v E, aERYe Q ���  6ee aOVR JDEB & ors v JAB & RHB and MAB, aERYe Q ��� IROORZLQJ aQ XQVXFFeVVIXO 
ZrLt RI haEeaV FRrpXV LQ the +LJh CRXrt� 

��9    7here haV EeeQ a VXFFeVVIXO haEeaV FRrpXV FaVe LQ 9LFtRrLa� $XVtraOLa�  ,Q Antunovic v Dawson >��1�@ 
96C ���� Lt ZaV heOG that 0rV $QtXQRYLF haG EeeQ XQOaZIXOO\ reVtraLQeG aQG the CRXrt RrGereG her 
reOeaVe� eYeQ thRXJh Vhe haG QRt EeeQ VXEMeFt tR aQ\ ph\VLFaO reVtraLQt�  7he CRXrt aFFepteG her 
eYLGeQFe that Vhe IeOt that Vhe ZaV XQaEOe tR OeaYe the prePLVeV at ZhLFh Vhe ZaV reVLGLQJ ZLthRXt the 
perPLVVLRQ RI her pV\FhLatrLVt� 

�1�   N and N v CEO of CMDHB >��1�@ 1=+C ���� 7hRPaV - at >1�@� 
�11   +aEeaV CRrpXV $Ft ���1� V 1��1$��E�� Manuel v Superintendent Hawkes Bay Prison  >����@ 1 1=/5 1� 

�C$�� 
�1�   E v E, aERYe Q �� at >��@ aQG T v Regional Intellectual Care Agency >����@ 1=C$ ���� 
�1�    6 7RGG aQG - +XJheV The Law of Torts in New Zealand ��th eG� %rRRNerV�7hRPVRQ 5eXterV� :eOOLQJtRQ�  

���9� Chapter � 7reVpaVV tR perVRQ� 
�1�    -* )OePLQJ The Law of Torts �9th eG� /%C ,QIRrPatLRQ 6erYLFeV 1Rrth 5\Ge 16:� 199�� at ��±��� 
�1�    /aZ 6RFLet\ Identifying a Deprivation of Liberty: a practical guide ���1�� http���ZZZ�OaZVRFLet\�RrJ�XN at 

��� 
�1�   >��1�@ (:+C ��� �$GPLQ�� XpheOG LQ the (QJOLVh CRXrt RI $ppeaO� >��1�@ (:C$ CLY �9�  
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Article 14 – Liberty and security of the person 

1� 6tateV 3artLeV VhaOO eQVXre that perVRQV ZLth GLVaELOLtLeV� RQ aQ eTXaO EaVLV ZLth 
RtherV� 

�a� (QMR\ the rLJht tR OLEert\ aQG VeFXrLt\ RI perVRQ� 

�E� $re QRt GeprLYeG RI theLr OLEert\ XQOaZIXOO\ Rr arELtrarLO\� aQG that aQ\ 
GeprLYatLRQ RI OLEert\ LV LQ FRQIRrPLt\ ZLth the OaZ� aQG that the e[LVteQFe 
RI a GLVaELOLt\ VhaOO LQ QR FaVe MXVtLI\ a GeprLYatLRQ RI OLEert\� 

�� 6tateV 3artLeV VhaOO eQVXre that LI perVRQV ZLth GLVaELOLtLeV are GeprLYeG RI theLr 
OLEert\ thrRXJh aQ\ prRFeVV� the\ are� RQ aQ eTXaO EaVLV ZLth RtherV� eQtLtOeG tR 
JXaraQteeV LQ aFFRrGaQFe ZLth LQterQatLRQaO hXPaQ rLJhtV OaZ aQG VhaOO Ee treateG 
LQ FRPpOLaQFe ZLth the REMeFtLYeV aQG prLQFLpOeV RI thLV CRQYeQtLRQ� LQFOXGLQJ E\ 
prRYLVLRQ RI reaVRQaEOe aFFRPPRGatLRQ����   

��1� $rtLFOe 1� RI the C53' LV VpeFLILFaOO\ FRQFerQeG ZLth OLEert\ rLJhtV�  ,Q aGGLtLRQ� art 19 prRYLGeV 
the rLJht tR OLYe LQGepeQGeQtO\ aQG Ee LQFOXGeG LQ the FRPPXQLt\� 7he 81 CRPPLttee haV 
LGeQtLILeG the GeteQtLRQ RI peRpOe ZLth GLVaELOLtLeV ZLthRXt theLr FRQVeQt �Rr ZLth the FRQVeQt RI 
a VXEVtLtXte GeFLVLRQ�PaNer� aV a IRrP RI ³arELtrar\ GeprLYatLRQ RI OLEert\´ that YLROateV artLFOeV 
1� aQG 1� RI the C53'� reTXLrLQJ 6tate partLeV tR reIraLQ IrRP VXFh praFtLFeV aQG tR eVtaEOLVh 
a PeFhaQLVP tR reYLeZ e[LVtLQJ FaVeV���� 

��1� $ preYaLOLQJ thePe LQ aOO RI theVe hXPaQ rLJhtV LQVtrXPeQtV LV that aQ\ OLPLt RQ OLEert\ VhRXOG 
Ee the OeaVt reVtrLFtLYe tR aFhLeYe LtV pXrpRVe����  6tatXteV aQG FRPPRQ OaZ rLJhtV that prRteFt 
OLEert\ VhRXOG thereIRre Ee reaG ZLth theVe rLJhtV LQ PLQG� 

��1� 6tatXteV FaQ aOVR aXthRrLVe GeprLYatLRQV RI OLEert\ RI peRpOe ZLth LPpaLreG FapaFLt\ LQ the 
heaOth aQG GLVaELOLt\ VettLQJ LQ VLtXatLRQV Zhere the GeteQtLRQ LV ³preVFrLEeG E\ OaZ´�  7he 
0+�C$7� $Ft IRr e[aPpOe� prRYLGeV IRr LQYROXQtar\ treatPeQt aQG GeteQtLRQ RI VRPe peRpOe 
ZLth a PeQtaO GLVRrGer� aQG the ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� 
$Ft ���� �,'CC5 $Ft� aOVR aXthRrLVeV GeteQtLRQ RI peRpOe ZLth LQteOOeFtXaO GLVaELOLt\ ZhR 
FRPPLt FrLPLQaO RIIeQFeV����  7he VLJQLILFaQFe RI theVe OaZV LV that the\ haYe aFFRPpaQ\LQJ 
prRFeGXraO VaIeJXarGV tR prRteFt the LQtereVtV RI peRpOe VXEMeFt tR theP�  +RZeYer� there are 
PaQ\ peRpOe ZLth LPpaLreG FapaFLt\ ZhR Pa\ Ee GetaLQeG LQ VLPLOar heaOth aQG GLVaELOLt\ 
VettLQJV ± IRr e[aPpOe� ³LQIRrPaO´ patLeQtV RQ pV\FhLatrLF ZarGV ± ZhR are QRt VXEMeFt tR thRVe 
OaZV aQG thereIRre GR QRt haYe the EeQeILt RI thRVe prRFeGXraO VaIeJXarGV� 

                                                
���    7he FRQFept RI ³reaVRQaEOe aFFRPPRGatLRQ´ PeaQV that PRGLILFatLRQV are tR Ee PaGe tR aFhLeYe eTXaO 

prRteFtLRQ XQOeVV the\ LPpRVe a GLVprRpRrtLRQate EXrGeQ� . *OeGhLOO ³7he )LOOLQJ RI the %RXrQeZRRG Jap´ 
LQ 0F6herr\ aQG )reFNOetRQ� aERYe Q 1�� at 11��   

���   81 CRPPLttee� aERYe Q ��� at >��@�  ,Q thLV reVpeFt� the 81 CRPPLttee LV partLFXOarO\ FRQFerQeG ZLth 
LQYROXQtar\ GeteQtLRQ LQ pV\FhLatrLF LQVtLtXtLRQV aQG GReV QRt appear tR FRQtePpOate GeteQtLRQ RI peRpOe 
ZLth LPpaLreG FapaFLt\ OLYLQJ LQ VXppRrteG OLYLQJ arraQJePeQtV LQ the FRPPXQLt\� 

���   7he OeaVt reVtrLFtLYe LQterYeQtLRQ LV aOVR RQe RI the prLPar\ REMeFtLYeV RI the 3335 $Ft� V ��a��  
���    6ee Chapter 1% IRr aQ RYerYLeZ RI the 0+�C$7� $Ft aQG the ,'CC5 $Ft� $ VXPPar\ RI the 0+�C$7� 

$Ft VaIeJXarGV are Vet RXt EeORZ� 

�� 
 

Common law – habeas corpus and false imprisonment  

��1� 7he rLJht tR reYLeZ the OaZIXOQeVV RI aQ\ GeprLYatLRQ RI OLEert\ haV ORQJ EeeQ reFRJQLVeG XQGer 
the FRPPRQ OaZ����  %Rth aQ appOLFatLRQ IRr a ZrLt RI haEeaV FRrpXV aQG the aFtLRQ IRr IaOVe 
LPprLVRQPeQt aOORZ peRpOe tR teVt the OaZIXOQeVV RI theLr FRQILQePeQt aQG the\ prRYLGe 
rePeGLeV ZheQ a perVRQ LV XQOaZIXOO\ GeprLYeG RI theLr OLEert\�   

��1� +aEeaV FRrpXV haV traGLtLRQaOO\ EeeQ aYaLOaEOe tR VeFXre the reOeaVe RI a perVRQ FRQILQeG E\ 
aQ\ perVRQ Rr VtatXtRr\ ERG\�  5eFeQtO\� haEeaV FRrpXV appOLFatLRQV LQ the +LJh CRXrt haYe 
EeeQ EaVeG RQ aOOeJatLRQV that peRpOe VXEMeFt tR Fare aQG ZeOIare RrGerV XQGer the 3335 $Ft 
haYe EeeQ XQOaZIXOO\ GeprLYeG RI theLr OLEert\ E\ theLr appRLQteG ZeOIare JXarGLaQ����  :hLOe 
the )aPLO\ CRXrt� QRt the +LJh CRXrt� LV the prRper IRrXP IRr theVe FaVeV� the\ Pa\ LQGLFate 
that there LV QRt aQ aGeTXate prRFeVV XQGer the 3335 $Ft LtVeOI tR LGeQtLI\ aQG PRQLtRr VXFh 
GeprLYatLRQV RI OLEert\���9 

��1� 7he haEeaV FRrpXV prRFeGXre LV GeVLJQeG IRr FOear FaVeV RI XQOaZIXO GeteQtLRQ aQG LV OeVV 
VXLtaEOe IRr FaVeV reTXLrLQJ GetaLOeG OeJaO Rr IaFtXaO aQaO\VLV GXe tR the VZLItQeVV RI LtV 
prRFeGXre��1�  ,Q theVe FaVeV� prRFeeGLQJV LQ IaOVe LPprLVRQPeQt� Rr aQ appOLFatLRQ IRr MXGLFLaO 
reYLeZ �Zhere thRVe LQYROYeG are perIRrPLQJ a pXEOLF IXQFtLRQ� ZRXOG Ee PRre VXLtaEOe��11  
+aEeaV FRrpXV LV aOVR QRt aYaLOaEOe Zhere the GetaLQeG perVRQ haV appeaO rLJhtV that haYe 
QRt EeeQ e[haXVteG��1� 

��19 7he tRrt RI IaOVe LPprLVRQPeQt� a FLYLO ZrRQJ� LV FRPPLtteG ZheQ RQe perVRQ LV GetaLQeG Rr 
LPprLVRQeG E\ aQRther perVRQ aFtLQJ ZLthRXt OaZIXO MXVtLILFatLRQ��1�  7here PXVt Ee tRtaO aQG 
LQteQtLRQaO reVtraLQt E\ ph\VLFaO PeaQV� Rr E\ Rther PeaQV �VXFh aV FRerFLRQ� threatV� Rr 
FOaLPV RI aXthRrLt\� that FaXVe the perVRQ tR VXEPLt tR GeprLYatLRQ RI theLr OLEert\��1�  

���� $ perVRQ IaOVeO\ LPprLVRQeG FaQ VeeN a GeFOaratLRQ that theLr GeteQtLRQ LQ XQOaZIXO� Rr VeeN 
GaPaJeV IrRP the perVRQ Rr ERG\ reVpRQVLEOe� aQG VXFh prRFeeGLQJV FaQ Ee ErRXJht aJaLQVt 
prLYate LQGLYLGXaOV� QRt RQO\ aJaLQVt pXEOLF ERGLeV��1�  ,Q ZH v Commissioner of Police for the 
Metropolis��1� the (QJOLVh CRXrt RI $ppeaO XpheOG a GeFLVLRQ tR aZarG GaPaJeV IRr 
pV\FhRORJLFaO traXPa Zhere the pROLFe ± ZLthRXt OaZIXO aXthRrLt\ ± IRrFLEO\ rePRYeG a \RXQJ 
PaQ ZLth VeYere aXtLVP aQG OearQLQJ GLVaELOLtLeV IrRP a VZLPPLQJ pRRO aQG VXEVeTXeQtO\ 

                                                
���    Chief Executive of the Department of Labour v Yadegary >���1@ � 1=/5 �9� �C$� at >��@� 1eZ =eaOaQG 

CRXrtV haYe reFRJQLVeG the preVXPptLRQ LQ OaZ LQ IaYRXr RI OLEert\ � in favorem libertatis. ,Q the 6XprePe 
CRXrt GeFLVLRQ� Zaoui v Attorney General >����@ 1 1=/5 ��� at ��� >��@ ³$QG Lt LV RI prLPe LPpRrtaQFe 
that aQ\ pRZerV RI GeteQtLRQ Ee apprRaFheG LQ OLJht RI the IXQGaPeQtaO rLJht� ORQJ reFRJQLVeG XQGer the 
FRPPRQ OaZ� RI OLEert\ IRr aOO perVRQV VXEMeFt RQO\ tR VXFh OLPLtV aV are LPpRVeG E\ OaZ.”

���   E v E, aERYe Q ���  6ee aOVR JDEB & ors v JAB & RHB and MAB, aERYe Q ��� IROORZLQJ aQ XQVXFFeVVIXO 
ZrLt RI haEeaV FRrpXV LQ the +LJh CRXrt� 

��9    7here haV EeeQ a VXFFeVVIXO haEeaV FRrpXV FaVe LQ 9LFtRrLa� $XVtraOLa�  ,Q Antunovic v Dawson >��1�@ 
96C ���� Lt ZaV heOG that 0rV $QtXQRYLF haG EeeQ XQOaZIXOO\ reVtraLQeG aQG the CRXrt RrGereG her 
reOeaVe� eYeQ thRXJh Vhe haG QRt EeeQ VXEMeFt tR aQ\ ph\VLFaO reVtraLQt�  7he CRXrt aFFepteG her 
eYLGeQFe that Vhe IeOt that Vhe ZaV XQaEOe tR OeaYe the prePLVeV at ZhLFh Vhe ZaV reVLGLQJ ZLthRXt the 
perPLVVLRQ RI her pV\FhLatrLVt� 

�1�   N and N v CEO of CMDHB >��1�@ 1=+C ���� 7hRPaV - at >1�@� 
�11   +aEeaV CRrpXV $Ft ���1� V 1��1$��E�� Manuel v Superintendent Hawkes Bay Prison  >����@ 1 1=/5 1� 

�C$�� 
�1�   E v E, aERYe Q �� at >��@ aQG T v Regional Intellectual Care Agency >����@ 1=C$ ���� 
�1�    6 7RGG aQG - +XJheV The Law of Torts in New Zealand ��th eG� %rRRNerV�7hRPVRQ 5eXterV� :eOOLQJtRQ�  

���9� Chapter � 7reVpaVV tR perVRQ� 
�1�    -* )OePLQJ The Law of Torts �9th eG� /%C ,QIRrPatLRQ 6erYLFeV 1Rrth 5\Ge 16:� 199�� at ��±��� 
�1�    /aZ 6RFLet\ Identifying a Deprivation of Liberty: a practical guide ���1�� http���ZZZ�OaZVRFLet\�RrJ�XN at 

��� 
�1�   >��1�@ (:+C ��� �$GPLQ�� XpheOG LQ the (QJOLVh CRXrt RI $ppeaO� >��1�@ (:C$ CLY �9�  
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ph\VLFaOO\ reVtraLQeG hLP aQG GetaLQeG hLP LQ a pROLFe YaQ�  7he pROLFe GLG VR ZLthRXt 
FRQVXOtLQJ hLV FarerV� LQIRrPLQJ thePVeOYeV RI the QatXre RI hLV GLVaELOLtLeV� Rr FRQVLGerLQJ OeVV 
reVtrLFtLYe RptLRQV��1�  

���1 +RZeYer� LQ the Bournewood FaVe� GLVFXVVeG EeORZ� the (Ct+5 reMeFteG the LGea that the 
FRPPRQ OaZ aFtLRQV RI haEeaV FRrpXV aQG IaOVe LPprLVRQPeQt ± that haYe tR Ee LQLtLateG E\ 
Rr RQ EehaOI RI a GLVaEOeG perVRQ ± prRYLGeG aGeTXate rePeGLeV �Rr aQ aGeTXate reYLeZ 
prRFeVV� IRr GeprLYatLRQV RI OLEert\ XQGer the (C+5�  $ PRre aFFeVVLEOe reYLeZ prRFeVV ZaV 
reTXLreG�

Arbitrary detention – legal principles 

���� $ FRPPRQ Vet RI OeJaO prLQFLpOeV FRQFerQLQJ the PeaQLQJ RI ³arELtrar\ GeteQtLRQ´ FaQ Ee GraZQ 
IrRP FaVeV LQterpretLQJ theVe OLEert\ rLJhtV LQ ERth GRPeVtLF aQG LQterQatLRQaO FRXrtV aQG 
trLEXQaOV�  ,Q partLFXOar� e[teQVLYe FaVe OaZ RQ the LQterpretatLRQ RI $rtLFOe ��1� RI the (C+5 
haV EeeQ GeYeORpeG E\ the (Ct+5� 7hLV eVtaEOLVheV Yer\ VLPLOar prLQFLpOeV tR thRVe 
e[pRXQGeG E\ the 1eZ =eaOaQG FRXrtV LQterpretLQJ the 1=%25$��1�   

���� ,Q VXPPar\� the Ne\ eOePeQtV RI the rLJht QRt tR Ee arELtrarLO\ GetaLQeG are� 

x a GLVtLQFtLRQ LV PaGe EetZeeQ Pere ³reVtrLFtLRQV´ RQ OLEert\ aQG ³GeprLYatLRQV´ RI OLEert\ that 
reaFh the threVhROG RI ³GeteQtLRQ´� the GLIIereQFe EetZeeQ the tZR LV RQe RI LQteQVLt\��19 

x aQ\ GeteQtLRQ PXVt FOearO\ Ee aXthRrLVeG Rr MXVtLILeG E\ OaZ���� the FRQFept RI arELtrarLQeVV 
LV ErRaGer thaQ XQOaZIXOQeVV���1 aQG ³arELtrar\´ haV EeeQ GeILQeG aV ³LQapprRprLate� 
XQpreGLFtaEOe Rr GLVprRpRrtLRQate´���� 

x aOthRXJh OaZIXO at the RXtVet the GeteQtLRQ Pa\ EeFRPe XQreaVRQaEOe aQG arELtrar\ E\ 
YLrtXe RI LQGeILQLte Rr prRORQJeG GXratLRQ Rr GLVprRpRrtLRQate FRQVeTXeQFeV���� 

x the aLP LV tR prevent arELtrar\ GeteQtLRQ RFFXrrLQJ� VR OeJaO VaIeJXarGV aJaLQVt GeprLYatLRQ 
RI OLEert\ VhRXOG Rperate prRVpeFtLYeO\� QRt retrRVpeFtLYeO\���� 

x OaZV aXthRrLVLQJ GeteQtLRQ PXVt Ee ZrLtteQ VR aV tR prRYLGe PeaQLQJIXO VtaQGarGV E\ ZhLFh 
a perVRQ FaQ NQRZ Zhether theLr GeteQtLRQ LV OaZIXO� aQG 

                                                
�1�   7he CRXrt aZarGeG ������� LQ GaPaJeV aQG heOG that the prRYLVLRQV RI the 0C$ aQG XVe RI reVtraLQt 

XQGer V �� are VpeFLILFaOO\ GeVLJQeG tR prRYLGe VpeFLILeG e[preVV pre�FRQGLtLRQV IRr thRVe GeaOLQJ ZLth 
peRpOe ZhR OaFN FapaFLt\� 6eFtLRQ � RI the 0C$ LPpRVeV tZR LPpRrtaQt OLPLtatLRQV RQ the aFtV ZhLFh FaQ 
Ee FarrLeG RXt ZLth prRteFtLRQ IrRP OLaELOLt\ XQGer V ��  )LrVtO\� the perVRQ XVLQJ Lt PXVt reaVRQaEO\ EeOLeYe 
that Lt LV QeFeVVar\ tR GR the aFt LQ RrGer tR preYeQt harP tR the perVRQ OaFNLQJ FapaFLt\� aQG VeFRQGO\� 
the reVtraLQt XVeG PXVt Ee a prRpRrtLRQate reVpRQVe ERth tR the OLNeOLhRRG RI a perVRQ VXIIerLQJ harP 
aQG the VerLRXVQeVV RI the harP�  

�1�    %XtOer aQG %XtOer� aERYe Q �9� at 1���� 
�19    Austin v United Kingdom ���1�� �� (+55 1� �(Ct+5�*C� at >��@� 7he apprRaFh XQGer the 1=%25$ 

LV VLPLOar tR that aGRpteG E\ the (Ct+5� ZhLFh FRQVLGerV a raQJe RI IaFtRrV reOatLQJ tR the aOOeJeG 
GeteQtLRQ� aQG theQ eYaOXateV Zhether there haV EeeQ a Pere ³reVtrLFtLRQ´ RQ OLEert\ Rr a ³GeprLYatLRQ´ 
that reaFheV the threVhROG RI ³GeteQtLRQ´� %XtOer aQG %XtOer� aERYe Q �9� at 1�91�  

���     ,Q a FaVe LQYROYLQJ LQterpretatLRQ RI the 0eQtaO +eaOth $Ft 19�9� the +LJh CRXrt heOG that the $Ft PXVt 
Ee LQterpreteG LQ aFFRrGaQFe ZLth V �� 1=%25$� ZheQ a perVRQ LV GetaLQeG RtherZLVe thaQ LQ 
aFFRrGaQFe ZLth the OaZ Rr prLQFLpOeV ZhLFh the OaZ reJarGV aV apprRprLate IRr reJXOatLQJ a GLVFretLRQ� 
that GeteQtLRQ ZLOO Ee GeePeG arELtrar\� Re M >199�@ 1=/5 �9 *aOOeQ -� 

��1    Manga v Attorney-General >����@ 1=/5 �� at>��@�  +aPPRQG - at >��@� 
���    Zaoui aERYe Q ��� at >1��@� 
���    Zaoui aERYe Q ��� at >1��@� 
���    ,Q thLV VeQVe� the OaZ LV prRph\OaFtLF�  %XtOer aQG %XtOer� aERYe Q �9� at 1����  

�� 
 

x there PXVt Ee VpeeG\ aFFeVV tR a FRXrt Rr trLEXQaO �Rr Rther VXLtaEOe prRFeVV� that LV 
VXIILFLeQtO\ LQGepeQGeQt RI the RrJaQLVatLRQ reVpRQVLEOe IRr the perVRQ
V GeteQtLRQ aQG LV 
FapaEOe RI GLreFtLQJ the perVRQ
V reOeaVe���� 
 

���� $ Ne\ TXeVtLRQ LV� thereIRre� Zhether 1eZ =eaOaQG OaZ FXrreQtO\ PeetV theVe VtaQGarGV Zhere 
the perVRQ GetaLQeG OaFNV FapaFLt\�  %eIRre FRQVLGerLQJ that TXeVtLRQ IXrther� Lt LV apprRprLate 
tR FRQVLGer the FaVe OaZ XQGer the 0C$� GeYeORpeG LQ OLJht RI the (XrRpeaQ CRQYeQtLRQ� aQG 
the VtepV taNeQ LQ (QJOaQG tR prRYLGe prRFeGXraO VaIeJXarGV IRr GetaLQeG peRpOe ZhR OaFN 
FapaFLt\� XQGer the 'R/6 reJLPe�  $V a reVXOt RI theVe GeYeORpPeQtV XQGer the 0C$� there 
LV PXFh Jreater FOarLt\ reJarGLQJ VLtXatLRQV LQ ZhLFh there LV a GeprLYatLRQ RI OLEert\� aQG the 
NLQG RI OeJaO VaIeJXarGV reTXLreG� 

3B:  THE BOURNEWOOD GAP 

The Bournewood case in the House of Lords 

���� 7he Bournewood FaVe arRVe LQ 199�� aIter +/� a ���\ear�ROG PaQ� ZaV LQIRrPaOO\ aGPLtteG tR 
aQG GetaLQeG at %RXrQeZRRG +RVpLtaO LQ (QJOaQG�  +/ haG VXIIereG IrRP aXtLVP aQG VLJQLILFaQt 
OearQLQJ GLVaELOLtLeV VLQFe ELrth� aQG he OaFNeG FapaFLt\ tR FRQVeQt Rr REMeFt tR hLV PeGLFaO 
treatPeQt�  6RPe \earV earOLer� aIter �� \earV OLYLQJ LQ %RXrQeZRRG +RVpLtaO� he haG EeeQ 
GLVFharJeG tR OLYe ZLth paLG FarerV �Rr a paLG IRVter IaPLO\�� ZLth ZhRP he OLYeG IRr three \earV�  
)ROORZLQJ aQ LQFLGeQt LQ ZhLFh he EeFaPe aJLtateG at a Ga\�Fare FeQtre� +/ ZaV VeGateG aQG 
taNeQ EaFN tR the %RXrQeZRRG +RVpLtaO�  1R VtatXtRr\ aXthRrLt\ ZaV LQYRNeG IRr +/¶V ³LQIRrPaO´ 
aGPLVVLRQ tR the hRVpLtaO at thLV tLPe� EeFaXVe the praFtLFe ZaV QRt tR XVe VtatXtRr\ pRZerV 
ZheQ a perVRQ LQ hLV pRVLtLRQ ZaV QRt reVLVtLQJ the arraQJePeQtV����  +/¶V IRrPer FarerV� ZhR 
GLVaJreeG ZLth the arraQJePeQtV PaGe IRr hLP at %RXrQeZRRG +RVpLtaO� ILOeG a FOaLP RQ hLV 
EehaOI IRr a ZrLt RI haEeaV FRrpXV aQG GaPaJeV IRr IaOVe LPprLVRQPeQt� 

���� ,Q the +LJh CRXrt the FOaLP ZaV XQVXFFeVVIXO� hRZeYer� the GeFLVLRQ ZaV RYertXrQeG LQ the 
CRXrt RI $ppeaO����  2Q IXrther appeaO� LQ a XQaQLPRXV GeFLVLRQ E\ the +RXVe RI /RrGV� Lt ZaV 
heOG that aQ\ aFtLRQV taNeQ E\ the hRVpLtaO VtaII tR GetaLQ +/ that PLJht RtherZLVe haYe 
FRQVtLtXteG aQ LQYaVLRQ RI hLV rLJhtV� Zere MXVtLILeG RQ the EaVLV RI the FRPPRQ OaZ GRFtrLQe RI 
QeFeVVLt\����   0RreRYer� a PaMRrLt\ RI three RI the ILYe /aZ /RrGV heOG that +/ haG QRt EeeQ 
GetaLQeG at aOO GXrLQJ the Oater VtaJeV RI hLV treatPeQt at the hRVpLtaO� ZheQ he haG Vta\eG RQ 
aQ XQORFNeG ZarG aQG haG PaGe QR attePpt tR OeaYe� 

���� /RrG *RII� IRr the PaMRrLt\� heOG that aQ\ TXeVtLRQ RI GeteQtLRQ RI +/ GXrLQJ the Oater VtaJeV RI 
hLV treatPeQt ZRXOG haYe arLVeQ RQO\ LI he haG attePpteG tR OeaYe the hRVpLtaO aQG EeeQ 
preYeQteG IrRP GRLQJ VR� ZhLFh he GLG QRt GR�  7he tZR /aZ /RrGV LQ the PLQRrLt\ FRQVLGereG� 
hRZeYer� that +/ haG EeeQ GetaLQeG� EeFaXVe� he ZaV VeGateG ERth tR Jet hLP tR the hRVpLtaO 

                                                
���    (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ����� 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199�� V ���1��F�� 
���   6eFtLRQ 1�1�1� RI the 0eQtaO +eaOth $Ft 19�� �8.� preVerYeG the FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\ aV 

a MXVtLILFatLRQ IRr LQIRrPaOO\ reFeLYLQJ LQ hRVpLtaO Rr PeQtaO QXrVLQJ hRPeV FRPpOLaQt LQFapaFLtateG 
patLeQtV� 

���  Bournewood aERYe Q �� >199�@ � :/5 ���� C$�  2Q the Ga\ RI LtV GeFLVLRQ +/ ZaV theQ ³VeFtLRQeG´ 
XQGer the 0eQtaO +eaOth $Ft�  +e ZaV reOeaVeG tR hLV FarerV ILYe ZeeNV Oater aQG IRrPaOO\ GLVFharJeG a 
ZeeN aIter that�  0eaQZhLOe the hRVpLtaO appeaOeG tR the +RXVe RI /RrGV�   

���    R v Bournewood Community and Mental Health NHS Trust� ([ p� /  >199�@ $OO (5 ��9 at �99� /RrG *RII� 
7he FRPPRQ OaZ pRZer tR GetaLQ aQG reVtraLQ patLeQtV ZhR OaFN FapaFLt\ tR GeFLGe Zhere tR OLYe Zhere 
GeteQtLRQ LV QeFeVVar\ aQG LQ theLr RZQ EeVt LQtereVtV� Re F >199�@ 1 $C � appOLeG�
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ph\VLFaOO\ reVtraLQeG hLP aQG GetaLQeG hLP LQ a pROLFe YaQ�  7he pROLFe GLG VR ZLthRXt 
FRQVXOtLQJ hLV FarerV� LQIRrPLQJ thePVeOYeV RI the QatXre RI hLV GLVaELOLtLeV� Rr FRQVLGerLQJ OeVV 
reVtrLFtLYe RptLRQV��1�  

���1 +RZeYer� LQ the Bournewood FaVe� GLVFXVVeG EeORZ� the (Ct+5 reMeFteG the LGea that the 
FRPPRQ OaZ aFtLRQV RI haEeaV FRrpXV aQG IaOVe LPprLVRQPeQt ± that haYe tR Ee LQLtLateG E\ 
Rr RQ EehaOI RI a GLVaEOeG perVRQ ± prRYLGeG aGeTXate rePeGLeV �Rr aQ aGeTXate reYLeZ 
prRFeVV� IRr GeprLYatLRQV RI OLEert\ XQGer the (C+5�  $ PRre aFFeVVLEOe reYLeZ prRFeVV ZaV 
reTXLreG�

Arbitrary detention – legal principles 

���� $ FRPPRQ Vet RI OeJaO prLQFLpOeV FRQFerQLQJ the PeaQLQJ RI ³arELtrar\ GeteQtLRQ´ FaQ Ee GraZQ 
IrRP FaVeV LQterpretLQJ theVe OLEert\ rLJhtV LQ ERth GRPeVtLF aQG LQterQatLRQaO FRXrtV aQG 
trLEXQaOV�  ,Q partLFXOar� e[teQVLYe FaVe OaZ RQ the LQterpretatLRQ RI $rtLFOe ��1� RI the (C+5 
haV EeeQ GeYeORpeG E\ the (Ct+5� 7hLV eVtaEOLVheV Yer\ VLPLOar prLQFLpOeV tR thRVe 
e[pRXQGeG E\ the 1eZ =eaOaQG FRXrtV LQterpretLQJ the 1=%25$��1�   

���� ,Q VXPPar\� the Ne\ eOePeQtV RI the rLJht QRt tR Ee arELtrarLO\ GetaLQeG are� 

x a GLVtLQFtLRQ LV PaGe EetZeeQ Pere ³reVtrLFtLRQV´ RQ OLEert\ aQG ³GeprLYatLRQV´ RI OLEert\ that 
reaFh the threVhROG RI ³GeteQtLRQ´� the GLIIereQFe EetZeeQ the tZR LV RQe RI LQteQVLt\��19 

x aQ\ GeteQtLRQ PXVt FOearO\ Ee aXthRrLVeG Rr MXVtLILeG E\ OaZ���� the FRQFept RI arELtrarLQeVV 
LV ErRaGer thaQ XQOaZIXOQeVV���1 aQG ³arELtrar\´ haV EeeQ GeILQeG aV ³LQapprRprLate� 
XQpreGLFtaEOe Rr GLVprRpRrtLRQate´���� 

x aOthRXJh OaZIXO at the RXtVet the GeteQtLRQ Pa\ EeFRPe XQreaVRQaEOe aQG arELtrar\ E\ 
YLrtXe RI LQGeILQLte Rr prRORQJeG GXratLRQ Rr GLVprRpRrtLRQate FRQVeTXeQFeV���� 

x the aLP LV tR prevent arELtrar\ GeteQtLRQ RFFXrrLQJ� VR OeJaO VaIeJXarGV aJaLQVt GeprLYatLRQ 
RI OLEert\ VhRXOG Rperate prRVpeFtLYeO\� QRt retrRVpeFtLYeO\���� 

x OaZV aXthRrLVLQJ GeteQtLRQ PXVt Ee ZrLtteQ VR aV tR prRYLGe PeaQLQJIXO VtaQGarGV E\ ZhLFh 
a perVRQ FaQ NQRZ Zhether theLr GeteQtLRQ LV OaZIXO� aQG 

                                                
�1�   7he CRXrt aZarGeG ������� LQ GaPaJeV aQG heOG that the prRYLVLRQV RI the 0C$ aQG XVe RI reVtraLQt 

XQGer V �� are VpeFLILFaOO\ GeVLJQeG tR prRYLGe VpeFLILeG e[preVV pre�FRQGLtLRQV IRr thRVe GeaOLQJ ZLth 
peRpOe ZhR OaFN FapaFLt\� 6eFtLRQ � RI the 0C$ LPpRVeV tZR LPpRrtaQt OLPLtatLRQV RQ the aFtV ZhLFh FaQ 
Ee FarrLeG RXt ZLth prRteFtLRQ IrRP OLaELOLt\ XQGer V ��  )LrVtO\� the perVRQ XVLQJ Lt PXVt reaVRQaEO\ EeOLeYe 
that Lt LV QeFeVVar\ tR GR the aFt LQ RrGer tR preYeQt harP tR the perVRQ OaFNLQJ FapaFLt\� aQG VeFRQGO\� 
the reVtraLQt XVeG PXVt Ee a prRpRrtLRQate reVpRQVe ERth tR the OLNeOLhRRG RI a perVRQ VXIIerLQJ harP 
aQG the VerLRXVQeVV RI the harP�  

�1�    %XtOer aQG %XtOer� aERYe Q �9� at 1���� 
�19    Austin v United Kingdom ���1�� �� (+55 1� �(Ct+5�*C� at >��@� 7he apprRaFh XQGer the 1=%25$ 

LV VLPLOar tR that aGRpteG E\ the (Ct+5� ZhLFh FRQVLGerV a raQJe RI IaFtRrV reOatLQJ tR the aOOeJeG 
GeteQtLRQ� aQG theQ eYaOXateV Zhether there haV EeeQ a Pere ³reVtrLFtLRQ´ RQ OLEert\ Rr a ³GeprLYatLRQ´ 
that reaFheV the threVhROG RI ³GeteQtLRQ´� %XtOer aQG %XtOer� aERYe Q �9� at 1�91�  

���     ,Q a FaVe LQYROYLQJ LQterpretatLRQ RI the 0eQtaO +eaOth $Ft 19�9� the +LJh CRXrt heOG that the $Ft PXVt 
Ee LQterpreteG LQ aFFRrGaQFe ZLth V �� 1=%25$� ZheQ a perVRQ LV GetaLQeG RtherZLVe thaQ LQ 
aFFRrGaQFe ZLth the OaZ Rr prLQFLpOeV ZhLFh the OaZ reJarGV aV apprRprLate IRr reJXOatLQJ a GLVFretLRQ� 
that GeteQtLRQ ZLOO Ee GeePeG arELtrar\� Re M >199�@ 1=/5 �9 *aOOeQ -� 

��1    Manga v Attorney-General >����@ 1=/5 �� at>��@�  +aPPRQG - at >��@� 
���    Zaoui aERYe Q ��� at >1��@� 
���    Zaoui aERYe Q ��� at >1��@� 
���    ,Q thLV VeQVe� the OaZ LV prRph\OaFtLF�  %XtOer aQG %XtOer� aERYe Q �9� at 1����  

�� 
 

x there PXVt Ee VpeeG\ aFFeVV tR a FRXrt Rr trLEXQaO �Rr Rther VXLtaEOe prRFeVV� that LV 
VXIILFLeQtO\ LQGepeQGeQt RI the RrJaQLVatLRQ reVpRQVLEOe IRr the perVRQ
V GeteQtLRQ aQG LV 
FapaEOe RI GLreFtLQJ the perVRQ
V reOeaVe���� 
 

���� $ Ne\ TXeVtLRQ LV� thereIRre� Zhether 1eZ =eaOaQG OaZ FXrreQtO\ PeetV theVe VtaQGarGV Zhere 
the perVRQ GetaLQeG OaFNV FapaFLt\�  %eIRre FRQVLGerLQJ that TXeVtLRQ IXrther� Lt LV apprRprLate 
tR FRQVLGer the FaVe OaZ XQGer the 0C$� GeYeORpeG LQ OLJht RI the (XrRpeaQ CRQYeQtLRQ� aQG 
the VtepV taNeQ LQ (QJOaQG tR prRYLGe prRFeGXraO VaIeJXarGV IRr GetaLQeG peRpOe ZhR OaFN 
FapaFLt\� XQGer the 'R/6 reJLPe�  $V a reVXOt RI theVe GeYeORpPeQtV XQGer the 0C$� there 
LV PXFh Jreater FOarLt\ reJarGLQJ VLtXatLRQV LQ ZhLFh there LV a GeprLYatLRQ RI OLEert\� aQG the 
NLQG RI OeJaO VaIeJXarGV reTXLreG� 

3B:  THE BOURNEWOOD GAP 

The Bournewood case in the House of Lords 

���� 7he Bournewood FaVe arRVe LQ 199�� aIter +/� a ���\ear�ROG PaQ� ZaV LQIRrPaOO\ aGPLtteG tR 
aQG GetaLQeG at %RXrQeZRRG +RVpLtaO LQ (QJOaQG�  +/ haG VXIIereG IrRP aXtLVP aQG VLJQLILFaQt 
OearQLQJ GLVaELOLtLeV VLQFe ELrth� aQG he OaFNeG FapaFLt\ tR FRQVeQt Rr REMeFt tR hLV PeGLFaO 
treatPeQt�  6RPe \earV earOLer� aIter �� \earV OLYLQJ LQ %RXrQeZRRG +RVpLtaO� he haG EeeQ 
GLVFharJeG tR OLYe ZLth paLG FarerV �Rr a paLG IRVter IaPLO\�� ZLth ZhRP he OLYeG IRr three \earV�  
)ROORZLQJ aQ LQFLGeQt LQ ZhLFh he EeFaPe aJLtateG at a Ga\�Fare FeQtre� +/ ZaV VeGateG aQG 
taNeQ EaFN tR the %RXrQeZRRG +RVpLtaO�  1R VtatXtRr\ aXthRrLt\ ZaV LQYRNeG IRr +/¶V ³LQIRrPaO´ 
aGPLVVLRQ tR the hRVpLtaO at thLV tLPe� EeFaXVe the praFtLFe ZaV QRt tR XVe VtatXtRr\ pRZerV 
ZheQ a perVRQ LQ hLV pRVLtLRQ ZaV QRt reVLVtLQJ the arraQJePeQtV����  +/¶V IRrPer FarerV� ZhR 
GLVaJreeG ZLth the arraQJePeQtV PaGe IRr hLP at %RXrQeZRRG +RVpLtaO� ILOeG a FOaLP RQ hLV 
EehaOI IRr a ZrLt RI haEeaV FRrpXV aQG GaPaJeV IRr IaOVe LPprLVRQPeQt� 

���� ,Q the +LJh CRXrt the FOaLP ZaV XQVXFFeVVIXO� hRZeYer� the GeFLVLRQ ZaV RYertXrQeG LQ the 
CRXrt RI $ppeaO����  2Q IXrther appeaO� LQ a XQaQLPRXV GeFLVLRQ E\ the +RXVe RI /RrGV� Lt ZaV 
heOG that aQ\ aFtLRQV taNeQ E\ the hRVpLtaO VtaII tR GetaLQ +/ that PLJht RtherZLVe haYe 
FRQVtLtXteG aQ LQYaVLRQ RI hLV rLJhtV� Zere MXVtLILeG RQ the EaVLV RI the FRPPRQ OaZ GRFtrLQe RI 
QeFeVVLt\����   0RreRYer� a PaMRrLt\ RI three RI the ILYe /aZ /RrGV heOG that +/ haG QRt EeeQ 
GetaLQeG at aOO GXrLQJ the Oater VtaJeV RI hLV treatPeQt at the hRVpLtaO� ZheQ he haG Vta\eG RQ 
aQ XQORFNeG ZarG aQG haG PaGe QR attePpt tR OeaYe� 

���� /RrG *RII� IRr the PaMRrLt\� heOG that aQ\ TXeVtLRQ RI GeteQtLRQ RI +/ GXrLQJ the Oater VtaJeV RI 
hLV treatPeQt ZRXOG haYe arLVeQ RQO\ LI he haG attePpteG tR OeaYe the hRVpLtaO aQG EeeQ 
preYeQteG IrRP GRLQJ VR� ZhLFh he GLG QRt GR�  7he tZR /aZ /RrGV LQ the PLQRrLt\ FRQVLGereG� 
hRZeYer� that +/ haG EeeQ GetaLQeG� EeFaXVe� he ZaV VeGateG ERth tR Jet hLP tR the hRVpLtaO 

                                                
���    (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ����� 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199�� V ���1��F�� 
���   6eFtLRQ 1�1�1� RI the 0eQtaO +eaOth $Ft 19�� �8.� preVerYeG the FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\ aV 

a MXVtLILFatLRQ IRr LQIRrPaOO\ reFeLYLQJ LQ hRVpLtaO Rr PeQtaO QXrVLQJ hRPeV FRPpOLaQt LQFapaFLtateG 
patLeQtV� 

���  Bournewood aERYe Q �� >199�@ � :/5 ���� C$�  2Q the Ga\ RI LtV GeFLVLRQ +/ ZaV theQ ³VeFtLRQeG´ 
XQGer the 0eQtaO +eaOth $Ft�  +e ZaV reOeaVeG tR hLV FarerV ILYe ZeeNV Oater aQG IRrPaOO\ GLVFharJeG a 
ZeeN aIter that�  0eaQZhLOe the hRVpLtaO appeaOeG tR the +RXVe RI /RrGV�   

���    R v Bournewood Community and Mental Health NHS Trust� ([ p� /  >199�@ $OO (5 ��9 at �99� /RrG *RII� 
7he FRPPRQ OaZ pRZer tR GetaLQ aQG reVtraLQ patLeQtV ZhR OaFN FapaFLt\ tR GeFLGe Zhere tR OLYe Zhere 
GeteQtLRQ LV QeFeVVar\ aQG LQ theLr RZQ EeVt LQtereVtV� Re F >199�@ 1 $C � appOLeG�
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aQG ZhLOe he ZaV there� he ZRXOG haYe EeeQ ³VeFtLRQeG´ XQGer the 0+$ LI he haG trLeG tR 
OeaYe� hLV FarerV Zere at ILrVt prRhLELteG IrRP YLVLtLQJ hLP LQ FaVe he ZaQteG tR OeaYe ZLth 
theP� aQG the hRVpLtaO ZaV QRt prepareG tR reOeaVe hLP EaFN LQtR the Fare RI hLV FarerV XQtLO 
the\ thRXJht hLP reaG\ tR OeaYe� 7hLV aPRXQteG tR FRPpOete aQG eIIeFtLYe FRQtrRO E\ the VtaII 
RYer hLV IreeGRP RI PRYePeQt� aQG ZaV thereIRre ³GeteQtLRQ´� 

���� 'eVpLte the /aZ /RrGV¶ XQaQLPRXV GeFLVLRQ that� eYeQ LI +/ haG EeeQ GetaLQeG� thLV ZRXOG 
haYe EeeQ MXVtLILeG XQGer the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\� /RrG 6te\Q LGeQtLILeG the 
e[LVteQFe RI a OaFXQa LQ the OaZ� 7hLV haV FRPe tR Ee NQRZQ aV ³the %RXrQeZRRG Jap´���9 

7he FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\ LV a XVeIXO FRQFept EXt Lt FRQtaLQV QRQe RI the 
VaIeJXarGV RI the 19�� $Ft�  ,t pOaFeV eIIeFtLYe aQG XQTXaOLILeG FRQtrRO LQ the haQGV RI 
hRVpLtaO pV\FhLatrLVtV� « >1@eLther haEeaV FRrpXV QRr MXGLFLaO reYLeZ are VXIILFLeQt 
VaIeJXarGV aJaLQVt PLVMXGJePeQtV aQG prRIeVVLRQaO OapVeV LQ the FaVe RI FRPpOLaQt 
LQFapaFLtateG patLeQtV� «7he reVXOt ZRXOG Ee aQ indefensible gap LQ RXr PeQtaO heaOth 
OaZ� « 7he VXJJeVtLRQ that +/ ZaV Iree tR JR LV a IaLr\taOe� >(PphaVLV aGGeG@ 

���9 ,t LV thereIRre the aEVeQFe RI procedural ³VaIeJXarGV´� rather thaQ the aEVeQFe RI aQ\ criteria 
JRYerQLQJ the perVRQ¶V eIIeFtLYe GeteQtLRQ� that LV the IeatXre RI the ³Jap´�  7he FrLterLa IRr 
OaZIXO GeteQtLRQ Zere prRYLGeG E\ the FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\� EXt there ZaV QR 
reaGLO\ aFFeVVLEOe prRFeGXre IRr reYLeZLQJ that GeteQtLRQ�   

���� $Q appOLFatLRQ ZaV theQ ORGJeG RQ +/¶V EehaOI ZLth the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV 
�(Ct+5� eIIeFtLYeO\ FhaOOeQJLQJ the GeFLVLRQ RI the PaMRrLt\ RI +RXVe RI /RrGV that +/ ZaV QRt 
GetaLQeG LQ theVe FLrFXPVtaQFeV� aQG FhaOOeQJLQJ the QRtLRQ that hLV GeteQtLRQ ZRXOG Ee OaZIXO 
± XQGer the GRFtrLQe RI QeFeVVLt\ ± ZheQ QR aGeTXate prRFeVV e[LVteG IRr LtV LQGepeQGeQt 
reYLeZ� 

European Court of Human Rights decision – HL v United Kingdom

���1 ,Q HL v United Kingdom���� the (Ct+5 theQ heOG that GXrLQJ the Oater VtaJeV RI hLV aGPLVVLRQ 
tR %RXrQeZRRG +RVpLtaO� +/ ZaV GeprLYeG RI hLV OLEert\ �aV the (XrRpeaQ CRQYeQtLRQ pXtV Lt�� 
aQG hLV VXEVeTXeQt GeteQtLRQ ZaV a YLROatLRQ RI $rtLFOe ��1� RI the (C+5 aV Lt ZaV QRt ³LQ 
aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´���1  7he CRXrt heOG that the XVe RI the 
FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ tR GetaLQ FRPpOLaQt peRpOe ZhR OaFNeG FapaFLt\ tR REMeFt 
tR theLr GeteQtLRQ� rather thaQ XVLQJ the 0eQtaO +eaOth $Ft 19��� ZaV QRt aGeTXate tR prRteFt 
peRpOe aJaLQVt the rLVN RI arELtrar\ GeteQtLRQ�  7he reOeYaQt partV RI art ��1� prRYLGe that� 

(Yer\RQe haV the rLJht tR OLEert\ aQG VeFXrLt\ RI perVRQ�  1R RQe VhRXOG Ee GeprLYeG RI 
hLV OLEert\ VaYe LQ the IROORZLQJ FaVeV aQG LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ 
OaZ� 

���� 2Qe RI ³the IROORZLQJ FaVeV´ eQFRPpaVVeG E\ art ��1�� FRYerV ± aQG perPLtV ± ³the OaZIXO 
GeteQtLRQ « RI perVRQV RI XQVRXQG PLQG´����  7R Ee OaZIXO� XQGer the CRQYeQtLRQ� hRZeYer� 
VXFh GeteQtLRQ PXVt aOVR Ee ³LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´����  2YeraOO� 

                                                
��9   %RXrQeZRRG� aERYe Q � at �9� aQG �9�� 
���   $ERYe Q �. 
��1   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ��1�� 
���   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ��1��e��  ,Q Winterwerp v the Netherlands �19�9� � (+55 

���� the (Ct+5 heOG that the QeeG IRr ³OaZIXO´ GeteQtLRQ LPpRrtV the QeeG IRr ERth VXEVtaQtLYe aQG 
prRFeGXraO VaIeJXarGV� 

���   (XrRpeaQ CRQYeQtLRQ� art ��1�� 
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thereIRre� LQ GeterPLQLQJ LI +/ haG EeeQ XQOaZIXOO\ GeprLYeG RI hLV OLEert\� the (Ct+5 haG tR 
FRQVLGer three LVVXeV� :aV +/ GetaLQeG"  :aV he RI XQVRXQG PLQG"  $QG ZaV hLV GeteQtLRQ 
XQOaZIXO EeFaXVe Lt ZaV QRt ³LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´" 

���� 7he (Ct+5 IRXQG that +/ ZaV GetaLQeG EeFaXVe the heaOthFare prRIeVVLRQaOV treatLQJ aQG 
PaQaJLQJ hLP ³e[erFLVeG FRPpOete aQG eIIeFtLYe FRQtrRO RYer hLV Fare aQG PRYePeQtV´����  ,Q 
eIIeFt� the\ aJreeG RQ thLV Patter ZLth the PLQRrLt\ MXGJeV LQ the +RXVe RI /RrGV� 7he\ VaLG 
+/ ³ZaV XQGer FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO aQG ZaV QRt Iree tR OeaYe´�  7he CRXrt 
aFFepteG� hRZeYer� that +/ ZaV ³RI XQVRXQG PLQG´�  +LV GeteQtLRQ FRXOG thereIRre Ee 
aXthRrLVeG E\ OaZ� 

���� 6R the rePaLQLQJ TXeVtLRQ ZaV Zhether hLV GeteQtLRQ ZaV OaZIXO� 7he (Ct+5 ePphaVLVeG 
that the eVVeQtLaO REMeFtLYe RI art ��1� ZaV ³tR preYeQt LQGLYLGXaOV EeLQJ GeprLYeG RI theLr OLEert\ 
LQ aQ arELtrar\ IaVhLRQ´����  7hLV reTXLreG the ³e[LVteQFe LQ GRPeVtLF OaZ RI aGeTXate OeJaO 
prRteFtLRQV´ aQG ³IaLr aQG prRper prRFeGXreV´����  (QJOLVh OaZ GLG QRt prRYLGe thLV aQG VR +/¶V 
GeteQtLRQ ZaV XQOaZIXO ± LQ eIIeFt� EeFaXVe (QJOLVh OaZ prRYLGeG LQVXIILFLeQt prRFeGXraO 
VaIeJXarGV aJaLQVt arELtrar\ GeteQtLRQ RI a perVRQ LQ hLV VLtXatLRQ���� 

���� 7he (Ct+5 aOVR heOG that there haG EeeQ a EreaFh RI +/¶V art ���� rLJht tR a VpeeG\ reYLeZ 
RI the OaZIXOQeVV RI hLV GeteQtLRQ�  $rtLFOe ���� prRYLGeV that�  

(Yer\RQe ZhR LV GeprLYeG RI hLV OLEert\ E\ arreVt Rr GeteQtLRQ VhaOO Ee eQtLtOeG tR taNe 
prRFeeGLQJV E\ ZhLFh the OaZIXOQeVV RI hLV GeteQtLRQ VhaOO Ee GeFLGeG VpeeGLO\ E\ a FRXrt 
aQG hLV reOeaVe RrGereG LI the GeteQtLRQ LV QRt OaZIXO� 

���� 7he reTXLrePeQtV RI art ���� Zere QRt VatLVILeG PereO\ E\ the aYaLOaELOLt\ RI haEeaV FRrpXV Rr 
MXGLFLaO reYLeZ prRFeeGLQJV� 7he\ ZRXOG haYe tR Ee trLJJereG E\ VRPe perVRQ RQ +/¶V EehaOI� 
aQG Zere reaFtLYe aQG QRt reaGLO\ aFFeVVLEOe���� 

Response to the “Bournewood gap” under the Mental Capacity Act 

���� 7hLV GeFLVLRQ RI the (Ct+5 LQ HL v United Kingdom ZaV hLJhO\ VLJQLILFaQt LQ ���� aQG rePaLQV 
VR���9  $rRXQG the VaPe tLPe� the 8. 3arOLaPeQt ZaV pRLVeG tR eQaFt the 0C$� ZhLFh ZRXOG 
aGGreVV a ZLGe raQJe RI OeJaO arraQJePeQtV IRr peRpOe ZhR OaFNeG FapaFLt\� 7he (Ct+5¶V 
GeFLVLRQ LQ HL v United Kingdom GLG QRt preYeQt the paVVaJe RI thLV OeJLVOatLRQ EXt� aV 
RrLJLQaOO\ paVVeG LQ ����� the 0C$ FRQtaLQeG QR prRYLVLRQV tR FORVe the ³%RXrQeZRRG Jap´�  
7he HL GeFLVLRQ RI the (Ct+5 PeaQt� hRZeYer� that� LQ the aEVeQFe RI aGeTXate OeJaO 
prRYLVLRQV� there ZaV QRZ a OarJe JrRXp RI peRpOe LQ (QJOaQG ZhR Zere EeLQJ GeprLYeG RI 
theLr OLEert\ FRQtrar\ tR art ��1� RI the (XrRpeaQ CRQYeQtLRQ����   

                                                
���   HL v United Kingdom� aERYe Q � at �99� 
���   ,ELG� 
���   ,ELG� 
���   7he (Ct+5  ePphaVLVeG the OaFN RI IL[eG rXOeV IRr the aGPLVVLRQ aQG GeteQtLRQ RI FRPpOLaQt peRpOe aQG 

the VtrRQJ FRQtraVt ZLth the e[teQVLYe QetZRrN RI VaIeJXarGV IRr LQYROXQtar\ patLeQtV XQGer the 0eQtaO 
+eaOth $Ft 19�� �8.�� HL v United Kingdom, aERYe Q � at ���� 

���    HL v United Kingdom aERYe Q � at ���� 
��9   $V earO\ aV 19�� the 0eQtaO +eaOth $Ft CRPPLVVLRQ LQ (QJOaQG reFRJQLVeG thLV prREOeP aQG aVNeG IRr 

LtV rePLt tR Ee e[teQGeG tR Zhat ZRXOG aOVR Ee FaOOeG ³Ge IaFtR GetaLQeG patLeQtV´� * 5LFharGVRQ ³R v 
Bournewood Community and Mental Health Trust, ex parte L [1999]� %RXrQeZRRG 1� <earV 2Q´ LQ - 
+errLQJ aQG - :aOO Landmark Cases in Medical Law �+art 3XEOLVhLQJ� 2[IRrG� ��1�� at 1�9�   

���    ,Q a VXEPLVVLRQ tR the +RXVe RI /RrGV� the 0eQtaO +eaOth $Ft CRPPLVVLRQ eVtLPateG there Zere at that 
tLPe� ������ ³LQIRrPaO³ aGPLVVLRQV tR hRVpLtaO eaFh \ear RI peRpOe ZhR OaFNeG FapaFLt\ aQG haG 
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aQG ZhLOe he ZaV there� he ZRXOG haYe EeeQ ³VeFtLRQeG´ XQGer the 0+$ LI he haG trLeG tR 
OeaYe� hLV FarerV Zere at ILrVt prRhLELteG IrRP YLVLtLQJ hLP LQ FaVe he ZaQteG tR OeaYe ZLth 
theP� aQG the hRVpLtaO ZaV QRt prepareG tR reOeaVe hLP EaFN LQtR the Fare RI hLV FarerV XQtLO 
the\ thRXJht hLP reaG\ tR OeaYe� 7hLV aPRXQteG tR FRPpOete aQG eIIeFtLYe FRQtrRO E\ the VtaII 
RYer hLV IreeGRP RI PRYePeQt� aQG ZaV thereIRre ³GeteQtLRQ´� 

���� 'eVpLte the /aZ /RrGV¶ XQaQLPRXV GeFLVLRQ that� eYeQ LI +/ haG EeeQ GetaLQeG� thLV ZRXOG 
haYe EeeQ MXVtLILeG XQGer the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\� /RrG 6te\Q LGeQtLILeG the 
e[LVteQFe RI a OaFXQa LQ the OaZ� 7hLV haV FRPe tR Ee NQRZQ aV ³the %RXrQeZRRG Jap´���9 

7he FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\ LV a XVeIXO FRQFept EXt Lt FRQtaLQV QRQe RI the 
VaIeJXarGV RI the 19�� $Ft�  ,t pOaFeV eIIeFtLYe aQG XQTXaOLILeG FRQtrRO LQ the haQGV RI 
hRVpLtaO pV\FhLatrLVtV� « >1@eLther haEeaV FRrpXV QRr MXGLFLaO reYLeZ are VXIILFLeQt 
VaIeJXarGV aJaLQVt PLVMXGJePeQtV aQG prRIeVVLRQaO OapVeV LQ the FaVe RI FRPpOLaQt 
LQFapaFLtateG patLeQtV� «7he reVXOt ZRXOG Ee aQ indefensible gap LQ RXr PeQtaO heaOth 
OaZ� « 7he VXJJeVtLRQ that +/ ZaV Iree tR JR LV a IaLr\taOe� >(PphaVLV aGGeG@ 

���9 ,t LV thereIRre the aEVeQFe RI procedural ³VaIeJXarGV´� rather thaQ the aEVeQFe RI aQ\ criteria 
JRYerQLQJ the perVRQ¶V eIIeFtLYe GeteQtLRQ� that LV the IeatXre RI the ³Jap´�  7he FrLterLa IRr 
OaZIXO GeteQtLRQ Zere prRYLGeG E\ the FRPPRQ OaZ prLQFLpOe RI QeFeVVLt\� EXt there ZaV QR 
reaGLO\ aFFeVVLEOe prRFeGXre IRr reYLeZLQJ that GeteQtLRQ�   

���� $Q appOLFatLRQ ZaV theQ ORGJeG RQ +/¶V EehaOI ZLth the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV 
�(Ct+5� eIIeFtLYeO\ FhaOOeQJLQJ the GeFLVLRQ RI the PaMRrLt\ RI +RXVe RI /RrGV that +/ ZaV QRt 
GetaLQeG LQ theVe FLrFXPVtaQFeV� aQG FhaOOeQJLQJ the QRtLRQ that hLV GeteQtLRQ ZRXOG Ee OaZIXO 
± XQGer the GRFtrLQe RI QeFeVVLt\ ± ZheQ QR aGeTXate prRFeVV e[LVteG IRr LtV LQGepeQGeQt 
reYLeZ� 

European Court of Human Rights decision – HL v United Kingdom

���1 ,Q HL v United Kingdom���� the (Ct+5 theQ heOG that GXrLQJ the Oater VtaJeV RI hLV aGPLVVLRQ 
tR %RXrQeZRRG +RVpLtaO� +/ ZaV GeprLYeG RI hLV OLEert\ �aV the (XrRpeaQ CRQYeQtLRQ pXtV Lt�� 
aQG hLV VXEVeTXeQt GeteQtLRQ ZaV a YLROatLRQ RI $rtLFOe ��1� RI the (C+5 aV Lt ZaV QRt ³LQ 
aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´���1  7he CRXrt heOG that the XVe RI the 
FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ tR GetaLQ FRPpOLaQt peRpOe ZhR OaFNeG FapaFLt\ tR REMeFt 
tR theLr GeteQtLRQ� rather thaQ XVLQJ the 0eQtaO +eaOth $Ft 19��� ZaV QRt aGeTXate tR prRteFt 
peRpOe aJaLQVt the rLVN RI arELtrar\ GeteQtLRQ�  7he reOeYaQt partV RI art ��1� prRYLGe that� 

(Yer\RQe haV the rLJht tR OLEert\ aQG VeFXrLt\ RI perVRQ�  1R RQe VhRXOG Ee GeprLYeG RI 
hLV OLEert\ VaYe LQ the IROORZLQJ FaVeV aQG LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ 
OaZ� 

���� 2Qe RI ³the IROORZLQJ FaVeV´ eQFRPpaVVeG E\ art ��1�� FRYerV ± aQG perPLtV ± ³the OaZIXO 
GeteQtLRQ « RI perVRQV RI XQVRXQG PLQG´����  7R Ee OaZIXO� XQGer the CRQYeQtLRQ� hRZeYer� 
VXFh GeteQtLRQ PXVt aOVR Ee ³LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´����  2YeraOO� 

                                                
��9   %RXrQeZRRG� aERYe Q � at �9� aQG �9�� 
���   $ERYe Q �. 
��1   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ��1�� 
���   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV� art ��1��e��  ,Q Winterwerp v the Netherlands �19�9� � (+55 

���� the (Ct+5 heOG that the QeeG IRr ³OaZIXO´ GeteQtLRQ LPpRrtV the QeeG IRr ERth VXEVtaQtLYe aQG 
prRFeGXraO VaIeJXarGV� 

���   (XrRpeaQ CRQYeQtLRQ� art ��1�� 
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thereIRre� LQ GeterPLQLQJ LI +/ haG EeeQ XQOaZIXOO\ GeprLYeG RI hLV OLEert\� the (Ct+5 haG tR 
FRQVLGer three LVVXeV� :aV +/ GetaLQeG"  :aV he RI XQVRXQG PLQG"  $QG ZaV hLV GeteQtLRQ 
XQOaZIXO EeFaXVe Lt ZaV QRt ³LQ aFFRrGaQFe ZLth a prRFeGXre preVFrLEeG E\ OaZ´" 

���� 7he (Ct+5 IRXQG that +/ ZaV GetaLQeG EeFaXVe the heaOthFare prRIeVVLRQaOV treatLQJ aQG 
PaQaJLQJ hLP ³e[erFLVeG FRPpOete aQG eIIeFtLYe FRQtrRO RYer hLV Fare aQG PRYePeQtV´����  ,Q 
eIIeFt� the\ aJreeG RQ thLV Patter ZLth the PLQRrLt\ MXGJeV LQ the +RXVe RI /RrGV� 7he\ VaLG 
+/ ³ZaV XQGer FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO aQG ZaV QRt Iree tR OeaYe´�  7he CRXrt 
aFFepteG� hRZeYer� that +/ ZaV ³RI XQVRXQG PLQG´�  +LV GeteQtLRQ FRXOG thereIRre Ee 
aXthRrLVeG E\ OaZ� 

���� 6R the rePaLQLQJ TXeVtLRQ ZaV Zhether hLV GeteQtLRQ ZaV OaZIXO� 7he (Ct+5 ePphaVLVeG 
that the eVVeQtLaO REMeFtLYe RI art ��1� ZaV ³tR preYeQt LQGLYLGXaOV EeLQJ GeprLYeG RI theLr OLEert\ 
LQ aQ arELtrar\ IaVhLRQ´����  7hLV reTXLreG the ³e[LVteQFe LQ GRPeVtLF OaZ RI aGeTXate OeJaO 
prRteFtLRQV´ aQG ³IaLr aQG prRper prRFeGXreV´����  (QJOLVh OaZ GLG QRt prRYLGe thLV aQG VR +/¶V 
GeteQtLRQ ZaV XQOaZIXO ± LQ eIIeFt� EeFaXVe (QJOLVh OaZ prRYLGeG LQVXIILFLeQt prRFeGXraO 
VaIeJXarGV aJaLQVt arELtrar\ GeteQtLRQ RI a perVRQ LQ hLV VLtXatLRQ���� 

���� 7he (Ct+5 aOVR heOG that there haG EeeQ a EreaFh RI +/¶V art ���� rLJht tR a VpeeG\ reYLeZ 
RI the OaZIXOQeVV RI hLV GeteQtLRQ�  $rtLFOe ���� prRYLGeV that�  

(Yer\RQe ZhR LV GeprLYeG RI hLV OLEert\ E\ arreVt Rr GeteQtLRQ VhaOO Ee eQtLtOeG tR taNe 
prRFeeGLQJV E\ ZhLFh the OaZIXOQeVV RI hLV GeteQtLRQ VhaOO Ee GeFLGeG VpeeGLO\ E\ a FRXrt 
aQG hLV reOeaVe RrGereG LI the GeteQtLRQ LV QRt OaZIXO� 

���� 7he reTXLrePeQtV RI art ���� Zere QRt VatLVILeG PereO\ E\ the aYaLOaELOLt\ RI haEeaV FRrpXV Rr 
MXGLFLaO reYLeZ prRFeeGLQJV� 7he\ ZRXOG haYe tR Ee trLJJereG E\ VRPe perVRQ RQ +/¶V EehaOI� 
aQG Zere reaFtLYe aQG QRt reaGLO\ aFFeVVLEOe���� 

Response to the “Bournewood gap” under the Mental Capacity Act 

���� 7hLV GeFLVLRQ RI the (Ct+5 LQ HL v United Kingdom ZaV hLJhO\ VLJQLILFaQt LQ ���� aQG rePaLQV 
VR���9  $rRXQG the VaPe tLPe� the 8. 3arOLaPeQt ZaV pRLVeG tR eQaFt the 0C$� ZhLFh ZRXOG 
aGGreVV a ZLGe raQJe RI OeJaO arraQJePeQtV IRr peRpOe ZhR OaFNeG FapaFLt\� 7he (Ct+5¶V 
GeFLVLRQ LQ HL v United Kingdom GLG QRt preYeQt the paVVaJe RI thLV OeJLVOatLRQ EXt� aV 
RrLJLQaOO\ paVVeG LQ ����� the 0C$ FRQtaLQeG QR prRYLVLRQV tR FORVe the ³%RXrQeZRRG Jap´�  
7he HL GeFLVLRQ RI the (Ct+5 PeaQt� hRZeYer� that� LQ the aEVeQFe RI aGeTXate OeJaO 
prRYLVLRQV� there ZaV QRZ a OarJe JrRXp RI peRpOe LQ (QJOaQG ZhR Zere EeLQJ GeprLYeG RI 
theLr OLEert\ FRQtrar\ tR art ��1� RI the (XrRpeaQ CRQYeQtLRQ����   

                                                
���   HL v United Kingdom� aERYe Q � at �99� 
���   ,ELG� 
���   ,ELG� 
���   7he (Ct+5  ePphaVLVeG the OaFN RI IL[eG rXOeV IRr the aGPLVVLRQ aQG GeteQtLRQ RI FRPpOLaQt peRpOe aQG 

the VtrRQJ FRQtraVt ZLth the e[teQVLYe QetZRrN RI VaIeJXarGV IRr LQYROXQtar\ patLeQtV XQGer the 0eQtaO 
+eaOth $Ft 19�� �8.�� HL v United Kingdom, aERYe Q � at ���� 

���    HL v United Kingdom aERYe Q � at ���� 
��9   $V earO\ aV 19�� the 0eQtaO +eaOth $Ft CRPPLVVLRQ LQ (QJOaQG reFRJQLVeG thLV prREOeP aQG aVNeG IRr 

LtV rePLt tR Ee e[teQGeG tR Zhat ZRXOG aOVR Ee FaOOeG ³Ge IaFtR GetaLQeG patLeQtV´� * 5LFharGVRQ ³R v 
Bournewood Community and Mental Health Trust, ex parte L [1999]� %RXrQeZRRG 1� <earV 2Q´ LQ - 
+errLQJ aQG - :aOO Landmark Cases in Medical Law �+art 3XEOLVhLQJ� 2[IRrG� ��1�� at 1�9�   

���    ,Q a VXEPLVVLRQ tR the +RXVe RI /RrGV� the 0eQtaO +eaOth $Ft CRPPLVVLRQ eVtLPateG there Zere at that 
tLPe� ������ ³LQIRrPaO³ aGPLVVLRQV tR hRVpLtaO eaFh \ear RI peRpOe ZhR OaFNeG FapaFLt\ aQG haG 
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���� 7he 8. *RYerQPeQt ZaV thereIRre IRrFeG tR reVpRQG�  ,t preYLRXVO\ haG QR ³3OaQ %´ aV Lt ZaV 
FRQILGeQt RI ZLQQLQJ the FaVe LQ the (Ct+5 aQG that the CRXrt ZRXOG ILQG there haG EeeQ QR 
GeprLYatLRQ RI OLEert\���1  7he (Ct+5¶V FRQFOXVLRQ� that GeteQtLRQ XQGer the FRPPRQ OaZ 
prLQFLpOe RI QeFeVVLt\ IaLOeG tR Peet the reTXLrePeQtV RI art ��1� GXe tR the aEVeQFe RI 
aGeTXate reYLeZ prRFeVV� thereIRre reTXLreG the *RYerQPeQt tR PaNe IaLrO\ raGLFaO reIRrPV 
tR the OaZ� IRr ZhLFh Lt ZaV XQprepareG���� 

Deprivation of Liberty Safeguards (DoLS) 

���9 ,Q LtV RrLJLQaO IRrP� the 0C$ JaYe aOO NLQGV RI FarerV a JeQeraO aXthRrLt\ tR aFt LQ the EeVt 
LQtereVtV RI aQ LQFapaFLtateG perVRQ� EXt that aXthRrLt\ GLG QRt e[teQG tR GeprLYLQJ a perVRQ RI 
theLr OLEert\����  7he reVpRQVe RI the 8. *RYerQPeQt tR the HL GeFLVLRQ ZaV tR eQaFt a ���� 
aPeQGPeQt tR the 0C$� FRPELQeG ZLth a VXppOePeQtar\ CRGe RI 3raFtLFe that FaPe LQtR 
IRrFe LQ $prLO ���9����  7heVe reIRrPV LQtrRGXFeG the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV� 
RtherZLVe NQRZQ aV 'R/6� tR rePeG\ the EreaFheV RI the (XrRpeaQ CRQYeQtLRQ���� 

���� 7he 'R/6 VeeN tR eQVXre the LGeQtLILFatLRQ aQG Eetter prRteFtLRQ RI peRpOe ZhR OaFN FapaFLt\ 
aQG are� Rr Pa\ Ee� GeprLYeG RI theLr OLEert\ LQ a hRVpLtaO Rr Fare hRPe�  7he\ reTXLre the 
GeFLVLRQ tR GeprLYe the perVRQ RI OLEert\ tR Ee e[terQaOO\ reYLeZeG aQG aXthRrLVeG� eYeQ LI the 
perVRQ LV QRt aFtLYeO\ VeeNLQJ tR OeaYe theLr Fare arraQJePeQtV����  7he\ appO\ RQ the ZhROe 
tR ROGer peRpOe aQG peRpOe ZLth GLVaELOLtLeV ZhR OaFN FapaFLt\�  7he\ reTXLre a hRVpLtaO Rr Fare 
hRPe��� tR appO\ tR the ORFaO aXthRrLt\��� IRr e[preVV aXthRrLVatLRQ RI a GeprLYatLRQ RI OLEert\���9  
,I a perVRQ¶V rLJht tR OLEert\ QeeGV tR Ee LQIrLQJeG LQ Rther VettLQJV� aXthRrLVatLRQ PXVt Ee 
VRXJht IrRP the C23�   

���1 2QFe a pRteQtLaO GeprLYatLRQ RI OLEert\ LV LGeQtLILeG� heaOth aQG Fare prRIeVVLRQaOV are reTXLreG 
tR FRQGXFt QR OeVV thaQ VL[ aVVeVVPeQtV� LQYROYLQJ a PLQLPXP RI tZR aVVeVVRrV �LQFOXGLQJ a 
EeVt LQtereVtV aVVeVVRr aQG a PeQtaO heaOth aVVeVVRr�� tR Vee LI eaFh RI the VL[ ³TXaOLI\LQJ 
reTXLrePeQtV´ XQGer the 'R/6 reJLPe are Pet����  ,Q Yer\ ErRaG terPV� theVe aVVeVVRrV PXVt 

                                                
reVtrLFtLRQ RQ theLr OLEert\�  7he\ aOVR eVtLPateG that LQ aQ\RQe Ga\ there Zere ������ LQIRrPaO patLeQtV 
ZhR OaFNeG FapaFLt\ FRPpareG tR 1����� patLeQt GetaLQeG XQGer the 0+$�  5LFharGVRQ� aERYe Q ��9 at 
1���1�1� 

��1   5LFharGVRQ� aERYe Q ��9 at 1��� 
���   +aG the QRQ�FRPpOLaQFe EeeQ reVtrLFteG tR art ����� the LQtrRGXFtLRQ RI aQ aGeTXate PeFhaQLVP IRr 

reYLeZ PLJht haYe EeeQ VXIILFLeQt� EXt the GeFLVLRQ IRXQG the eQtLre prRFeVV RI aGPLVVLRQ tR Ee XQOaZIXO� 
5LFharGVRQ� aERYe Q ��9 at 1��� 

���   8QGer the 0C$� the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ ZaV FRGLILeG XQGer V � aQG aXthRrLt\ IRr the XVe 
RI reVtraLQt LQ V ��   

���   Mental Capacity Act 2005: Code of Practice, aERYe Q 1��� 
���   6eFtLRQV � aQG � RI the 0C$ Zere LQVXIILFLeQt aV the\ prRYLGeG a GeIeQFe tR Eatter\ rather thaQ 

preVFrLEeG a prRFeGXre aQG thereIRre GLG QRt Peet the reTXLrePeQtV RI $rtLFOe ��1��e� RI the $Ft�  6eFtLRQ 
�$ RI the 0C$ prRhLELtV the GeprLYatLRQ RI OLEert\ RI a perVRQ XQGer the $Ft Rther thaQ Zhere the FRXrt 
haV PaGe aQ RrGer XQGer V 1�����a�� Zhere Lt LV aXthRrLVeG IRr a OLIe VXVtaLQLQJ Rr ePerJeQF\ treatPeQt� 
V �%� Rr Zhere the GeprLYatLRQ LV aXthRrLVeG XQGer the prRFeGXre Vet RXt LQ 6FheGXOeV $1 aQG 1$� 
RtherZLVe NQRZQ aV 'R/6� 

���   7he 'R/6 IaOO LQtR tZR FateJRrLeV � thRVe that Rperate GXrLQJ the prRFeVV IRr the LVVXe RI aXthRrLVatLRQ� 
aQG thRVe that appO\ RQFe aQ aXthRrLVatLRQ LV LQ pOaFe� 

���   7he PaQaJLQJ aXthRrLt\ RI hRVpLtaOV aQG Fare hRPeV LV XVXaOO\ the 1+6 ERG\ reVpRQVLEOe IRr the rXQQLQJ 
RI the hRVpLtaO LQ ZhLFh the reOeYaQt perVRQ LV� Rr LV tR Ee� a reVLGeQt� 

���    7he VXperYLVRr\ ERG\ RI hRVpLtaOV aQG Fare hRPeV LV a 3rLPar\ Care trXVt� Rr a ORFaO aXthRrLt\� 
��9    7here LV a GXt\ RQ the PaQaJLQJ aXthRrLt\ RI the hRVpLtaO aQG Fare hRPe tR appO\ IRr a VtaQGarG 

aXthRrLVatLRQ IrRP LtV VXperYLVRr\ ERG\ tR GetaLQ the perVRQ� 0eQtaO CapaFLt\ $Ft ����� F 9 6Fh $1 >1�@ 
± >��@� 7he GXt\ aOVR appOLeV LI a VtaQGarG aXthRrLVatLRQ LV LQ IRrFe aQG there LV tR Ee a FhaQJe LQ the 
pOaFe RI GeteQtLRQ� at >��@� 

���    7he VL[ TXaOLI\LQJ reTXLrePeQtV are� aJe �1� Rr ROGer�� PeQtaO heaOth �PeQtaO GLVRrGer XQGer 0+$�� 
PeQtaO FapaFLt\� �perVRQ OaFNV FapaFLt\� EeVt LQtereVtV �aVVeVVPeQt LQFOXGeV QeeGV aQG Fare pOaQ� YLeZV 
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aVFertaLQ LI a perVRQ OaFNV FapaFLt\ tR PaNe GeFLVLRQV aERXt theLr aFFRPPRGatLRQ aQG 
Zhether Lt LV LQ theLr EeVt LQtereVtV tR Ee GeprLYeG RI theLr OLEert\���1  

���� :heQ� IROORZLQJ thRVe prRFeGXreV� a VtaQGarG��� �Rr XrJeQt���� aXthRrLVatLRQ LV theQ LVVXeG E\ 
a ORFaO aXthRrLt\� the GeFLVLRQ FaQ VtLOO Ee FhaOOeQJeG thrRXJh aQ aGPLQLVtratLYe reYLeZ 
prRFeGXre Rr LQ the C23�

Cheshire West – broadening the circumstances in which the procedural safeguards are 
required 

���� 6XEVeTXeQtO\� LQ 0arFh ��1�� the 8. 6XprePe CRXrt GeOLYereG LtV MXGJPeQt LQ tZR FaVeV 
NQRZQ aV Cheshire West.���  7here Zere tZR appeaOV� RQe FaOOeG P v Cheshire West and 
Cheshire Council, the Rther P and Q v Surrey County Council� thRXJh the FRPpRVLte GeFLVLRQ 
LV XVXaOO\ reIerreG tR aV Cheshire West�  7hLV GeFLVLRQ JaYe aQ e[paQGeG LQterpretatLRQ tR the 
FRQFept RI GeprLYatLRQ RI OLEert\ XQGer the 0C$� VR that Lt FRYereG PaQ\ PRre peRpOe LQ Fare 
hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter Fare pOaFePeQtV� thaQ 
haG preYLRXVO\ EeeQ XQGerVtRRG�  7he OeJaO teVt the CRXrt appOLeG ± IRr ZheQ VaIeJXarGV are 
QeeGeG ± LV reIerreG tR aV the ³aFLG teVt´����  7hLV teVt LV Pet ZheQ aQ LQGLYLGXaO LV XQGer the 
FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr theP and LV QRt Iree tR OeaYe�  ,Q theVe 
FLrFXPVtaQFeV the\ are GeprLYeG RI theLr OLEert\ LQ terPV RI art ��1� RI the (C+5� 

���� 7he Surrey arP RI the appeaO FRQFerQeG 3 aQG 4 �RtherZLVe NQRZQ aV 0,* aQG 0(*�� 7he\ 
are VLVterV ZLth OearQLQJ GLVaELOLtLeV�  0,* ZaV pOaFeG ZLth a IRVter PRther tR ZhRP Vhe ZaV 
GeYRteG� 6he QeYer attePpteG tR OeaYe the IRVter hRPe E\ herVeOI EXt ZRXOG haYe EeeQ 
reVtraLQeG IrRP GRLQJ VR haG Vhe trLeG�  0(* OLYeG LQ a reVLGeQtLaO hRPe IRr OearQLQJ GLVaEOeG 
aGROeVFeQtV ZLth FRPpOe[ QeeGV�   

���� 7he Cheshire arP RI the appeaO FRQFerQeG 3 ZhR haV FereEraO paOV\ aQG 'RZQ V\QGrRPe 
aQG reTXLreV ���hRXr Fare�  8QtLO 3 ZaV �� \earV ROG he haG OLYeG ZLth hLV PRther� EXt ZheQ 
her heaOth GeterLRrateG� the ORFaO aXthRrLt\ REtaLQeG RrGerV IrRP the C23 that Lt ZaV LQ hLV 
EeVt LQtereVtV tR OLYe LQ aFFRPPRGatLRQ arraQJeG E\ Lt�  7he\ pOaFeG hLP LQ a VLtXatLRQ RI RQe�
tR�RQe VXppRrt that eQaEOeV hLP tR OeaYe the hRXVe Zhere he OLYeV ZLth Rther reVLGeQtV� EXt 
IRrFLEOe LQterYeQtLRQ LV VRPetLPeV reTXLreG ZheQ he e[hLELtV FhaOOeQJLQJ EehaYLRXr�   

���� ,Q a GeFLVLRQ E\ the PaMRrLt\� the 6XprePe CRXrt heOG that aOO three RI theVe peRpOe ± 0,*� 
0(* aQG 3 ± Zere GeprLYeG RI theLr OLEert\� LQ theLr reVpeFtLYe VettLQJV����  7heLr FLrFXPVtaQFeV 
Pet the ³aFLG teVt´� 7he IaFt that the OLYLQJ arraQJePeQtV Zere FRPIRrtaEOe aQG PaGe theLr 
OLYeV eQMR\aEOe PaGe QR GLIIereQFe ± ³a JLOGeG FaJe LV VtLOO a FaJe´���� 

                                                
RI PaQaJLQJ aXthRrLt\ aQG LQtereVteG perVRQV�� eOLJLELOLt\ �pRteQtLaO VtatXV XQGer the 0+$� aQG QR reIXVaO� 
0eQtaO CapaFLt\ $Ft ����� F 9 6Fh $1 >1�@ ± >��@� 

��1   7he VtaQGarG E\ ZhLFh a perVRQ¶V EeVt LQtereVtV LV tR Ee aVVeVVeG LV Vet RXt LQ V� RI the 0C$�  6ee 
Chapter � %eVt ,QtereVtV ± a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 

���   $ VtaQGarG aXthRrLVatLRQ reTXLreG LI Lt appearV OLNeO\ that there ZLOO Ee a GeprLYatLRQ RI OLEert\ ZLthLQ the 
Qe[t �� Ga\V� 

���   $Q XrJeQt aXthRrLVatLRQ LV XVeG Zhere GeprLYatLRQ RI OLEert\ LV IRr a Pa[LPXP RI 1� Ga\V� 
���   $ERYe Q �� 
���   ,Q Cheshire West� /aG\ +aOe� at >��@ EeJaQ her aQaO\VLV E\ aVNLQJ ³>V@R LV there aQ aFLG teVt IRr the 

GeprLYatLRQ RI OLEert\ LQ theVe FaVeV"´ 
���    ,Q the FaVe RI 0,* aQG 0(*� three RI the -XVtLFeV GLVVeQteG�  7he\ FRQVLGereG that the GeJree RI 

LQtrXVLRQ ZaV reOeYaQt tR the FRQFept RI GeprLYatLRQ RI OLEert\� aQG QRteG that the Fare reJLPeV Zere QR 
PRre LQtrXVLYe Rr FRQILQLQJ thaQ reTXLreG IRr the prRteFtLRQ aQG ZeOO�EeLQJ RI the perVRQV FRQFerQeG� 

���    Cheshire West� aERYe Q � /aG\ +aOe at >��@ � >�9@� 
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���� 7he 8. *RYerQPeQt ZaV thereIRre IRrFeG tR reVpRQG�  ,t preYLRXVO\ haG QR ³3OaQ %´ aV Lt ZaV 
FRQILGeQt RI ZLQQLQJ the FaVe LQ the (Ct+5 aQG that the CRXrt ZRXOG ILQG there haG EeeQ QR 
GeprLYatLRQ RI OLEert\���1  7he (Ct+5¶V FRQFOXVLRQ� that GeteQtLRQ XQGer the FRPPRQ OaZ 
prLQFLpOe RI QeFeVVLt\ IaLOeG tR Peet the reTXLrePeQtV RI art ��1� GXe tR the aEVeQFe RI 
aGeTXate reYLeZ prRFeVV� thereIRre reTXLreG the *RYerQPeQt tR PaNe IaLrO\ raGLFaO reIRrPV 
tR the OaZ� IRr ZhLFh Lt ZaV XQprepareG���� 

Deprivation of Liberty Safeguards (DoLS) 

���9 ,Q LtV RrLJLQaO IRrP� the 0C$ JaYe aOO NLQGV RI FarerV a JeQeraO aXthRrLt\ tR aFt LQ the EeVt 
LQtereVtV RI aQ LQFapaFLtateG perVRQ� EXt that aXthRrLt\ GLG QRt e[teQG tR GeprLYLQJ a perVRQ RI 
theLr OLEert\����  7he reVpRQVe RI the 8. *RYerQPeQt tR the HL GeFLVLRQ ZaV tR eQaFt a ���� 
aPeQGPeQt tR the 0C$� FRPELQeG ZLth a VXppOePeQtar\ CRGe RI 3raFtLFe that FaPe LQtR 
IRrFe LQ $prLO ���9����  7heVe reIRrPV LQtrRGXFeG the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV� 
RtherZLVe NQRZQ aV 'R/6� tR rePeG\ the EreaFheV RI the (XrRpeaQ CRQYeQtLRQ���� 

���� 7he 'R/6 VeeN tR eQVXre the LGeQtLILFatLRQ aQG Eetter prRteFtLRQ RI peRpOe ZhR OaFN FapaFLt\ 
aQG are� Rr Pa\ Ee� GeprLYeG RI theLr OLEert\ LQ a hRVpLtaO Rr Fare hRPe�  7he\ reTXLre the 
GeFLVLRQ tR GeprLYe the perVRQ RI OLEert\ tR Ee e[terQaOO\ reYLeZeG aQG aXthRrLVeG� eYeQ LI the 
perVRQ LV QRt aFtLYeO\ VeeNLQJ tR OeaYe theLr Fare arraQJePeQtV����  7he\ appO\ RQ the ZhROe 
tR ROGer peRpOe aQG peRpOe ZLth GLVaELOLtLeV ZhR OaFN FapaFLt\�  7he\ reTXLre a hRVpLtaO Rr Fare 
hRPe��� tR appO\ tR the ORFaO aXthRrLt\��� IRr e[preVV aXthRrLVatLRQ RI a GeprLYatLRQ RI OLEert\���9  
,I a perVRQ¶V rLJht tR OLEert\ QeeGV tR Ee LQIrLQJeG LQ Rther VettLQJV� aXthRrLVatLRQ PXVt Ee 
VRXJht IrRP the C23�   

���1 2QFe a pRteQtLaO GeprLYatLRQ RI OLEert\ LV LGeQtLILeG� heaOth aQG Fare prRIeVVLRQaOV are reTXLreG 
tR FRQGXFt QR OeVV thaQ VL[ aVVeVVPeQtV� LQYROYLQJ a PLQLPXP RI tZR aVVeVVRrV �LQFOXGLQJ a 
EeVt LQtereVtV aVVeVVRr aQG a PeQtaO heaOth aVVeVVRr�� tR Vee LI eaFh RI the VL[ ³TXaOLI\LQJ 
reTXLrePeQtV´ XQGer the 'R/6 reJLPe are Pet����  ,Q Yer\ ErRaG terPV� theVe aVVeVVRrV PXVt 

                                                
reVtrLFtLRQ RQ theLr OLEert\�  7he\ aOVR eVtLPateG that LQ aQ\RQe Ga\ there Zere ������ LQIRrPaO patLeQtV 
ZhR OaFNeG FapaFLt\ FRPpareG tR 1����� patLeQt GetaLQeG XQGer the 0+$�  5LFharGVRQ� aERYe Q ��9 at 
1���1�1� 

��1   5LFharGVRQ� aERYe Q ��9 at 1��� 
���   +aG the QRQ�FRPpOLaQFe EeeQ reVtrLFteG tR art ����� the LQtrRGXFtLRQ RI aQ aGeTXate PeFhaQLVP IRr 

reYLeZ PLJht haYe EeeQ VXIILFLeQt� EXt the GeFLVLRQ IRXQG the eQtLre prRFeVV RI aGPLVVLRQ tR Ee XQOaZIXO� 
5LFharGVRQ� aERYe Q ��9 at 1��� 

���   8QGer the 0C$� the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ ZaV FRGLILeG XQGer V � aQG aXthRrLt\ IRr the XVe 
RI reVtraLQt LQ V ��   

���   Mental Capacity Act 2005: Code of Practice, aERYe Q 1��� 
���   6eFtLRQV � aQG � RI the 0C$ Zere LQVXIILFLeQt aV the\ prRYLGeG a GeIeQFe tR Eatter\ rather thaQ 

preVFrLEeG a prRFeGXre aQG thereIRre GLG QRt Peet the reTXLrePeQtV RI $rtLFOe ��1��e� RI the $Ft�  6eFtLRQ 
�$ RI the 0C$ prRhLELtV the GeprLYatLRQ RI OLEert\ RI a perVRQ XQGer the $Ft Rther thaQ Zhere the FRXrt 
haV PaGe aQ RrGer XQGer V 1�����a�� Zhere Lt LV aXthRrLVeG IRr a OLIe VXVtaLQLQJ Rr ePerJeQF\ treatPeQt� 
V �%� Rr Zhere the GeprLYatLRQ LV aXthRrLVeG XQGer the prRFeGXre Vet RXt LQ 6FheGXOeV $1 aQG 1$� 
RtherZLVe NQRZQ aV 'R/6� 

���   7he 'R/6 IaOO LQtR tZR FateJRrLeV � thRVe that Rperate GXrLQJ the prRFeVV IRr the LVVXe RI aXthRrLVatLRQ� 
aQG thRVe that appO\ RQFe aQ aXthRrLVatLRQ LV LQ pOaFe� 

���   7he PaQaJLQJ aXthRrLt\ RI hRVpLtaOV aQG Fare hRPeV LV XVXaOO\ the 1+6 ERG\ reVpRQVLEOe IRr the rXQQLQJ 
RI the hRVpLtaO LQ ZhLFh the reOeYaQt perVRQ LV� Rr LV tR Ee� a reVLGeQt� 

���    7he VXperYLVRr\ ERG\ RI hRVpLtaOV aQG Fare hRPeV LV a 3rLPar\ Care trXVt� Rr a ORFaO aXthRrLt\� 
��9    7here LV a GXt\ RQ the PaQaJLQJ aXthRrLt\ RI the hRVpLtaO aQG Fare hRPe tR appO\ IRr a VtaQGarG 

aXthRrLVatLRQ IrRP LtV VXperYLVRr\ ERG\ tR GetaLQ the perVRQ� 0eQtaO CapaFLt\ $Ft ����� F 9 6Fh $1 >1�@ 
± >��@� 7he GXt\ aOVR appOLeV LI a VtaQGarG aXthRrLVatLRQ LV LQ IRrFe aQG there LV tR Ee a FhaQJe LQ the 
pOaFe RI GeteQtLRQ� at >��@� 

���    7he VL[ TXaOLI\LQJ reTXLrePeQtV are� aJe �1� Rr ROGer�� PeQtaO heaOth �PeQtaO GLVRrGer XQGer 0+$�� 
PeQtaO FapaFLt\� �perVRQ OaFNV FapaFLt\� EeVt LQtereVtV �aVVeVVPeQt LQFOXGeV QeeGV aQG Fare pOaQ� YLeZV 

�1 
 

aVFertaLQ LI a perVRQ OaFNV FapaFLt\ tR PaNe GeFLVLRQV aERXt theLr aFFRPPRGatLRQ aQG 
Zhether Lt LV LQ theLr EeVt LQtereVtV tR Ee GeprLYeG RI theLr OLEert\���1  

���� :heQ� IROORZLQJ thRVe prRFeGXreV� a VtaQGarG��� �Rr XrJeQt���� aXthRrLVatLRQ LV theQ LVVXeG E\ 
a ORFaO aXthRrLt\� the GeFLVLRQ FaQ VtLOO Ee FhaOOeQJeG thrRXJh aQ aGPLQLVtratLYe reYLeZ 
prRFeGXre Rr LQ the C23�

Cheshire West – broadening the circumstances in which the procedural safeguards are 
required 

���� 6XEVeTXeQtO\� LQ 0arFh ��1�� the 8. 6XprePe CRXrt GeOLYereG LtV MXGJPeQt LQ tZR FaVeV 
NQRZQ aV Cheshire West.���  7here Zere tZR appeaOV� RQe FaOOeG P v Cheshire West and 
Cheshire Council, the Rther P and Q v Surrey County Council� thRXJh the FRPpRVLte GeFLVLRQ 
LV XVXaOO\ reIerreG tR aV Cheshire West�  7hLV GeFLVLRQ JaYe aQ e[paQGeG LQterpretatLRQ tR the 
FRQFept RI GeprLYatLRQ RI OLEert\ XQGer the 0C$� VR that Lt FRYereG PaQ\ PRre peRpOe LQ Fare 
hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter Fare pOaFePeQtV� thaQ 
haG preYLRXVO\ EeeQ XQGerVtRRG�  7he OeJaO teVt the CRXrt appOLeG ± IRr ZheQ VaIeJXarGV are 
QeeGeG ± LV reIerreG tR aV the ³aFLG teVt´����  7hLV teVt LV Pet ZheQ aQ LQGLYLGXaO LV XQGer the 
FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr theP and LV QRt Iree tR OeaYe�  ,Q theVe 
FLrFXPVtaQFeV the\ are GeprLYeG RI theLr OLEert\ LQ terPV RI art ��1� RI the (C+5� 

���� 7he Surrey arP RI the appeaO FRQFerQeG 3 aQG 4 �RtherZLVe NQRZQ aV 0,* aQG 0(*�� 7he\ 
are VLVterV ZLth OearQLQJ GLVaELOLtLeV�  0,* ZaV pOaFeG ZLth a IRVter PRther tR ZhRP Vhe ZaV 
GeYRteG� 6he QeYer attePpteG tR OeaYe the IRVter hRPe E\ herVeOI EXt ZRXOG haYe EeeQ 
reVtraLQeG IrRP GRLQJ VR haG Vhe trLeG�  0(* OLYeG LQ a reVLGeQtLaO hRPe IRr OearQLQJ GLVaEOeG 
aGROeVFeQtV ZLth FRPpOe[ QeeGV�   

���� 7he Cheshire arP RI the appeaO FRQFerQeG 3 ZhR haV FereEraO paOV\ aQG 'RZQ V\QGrRPe 
aQG reTXLreV ���hRXr Fare�  8QtLO 3 ZaV �� \earV ROG he haG OLYeG ZLth hLV PRther� EXt ZheQ 
her heaOth GeterLRrateG� the ORFaO aXthRrLt\ REtaLQeG RrGerV IrRP the C23 that Lt ZaV LQ hLV 
EeVt LQtereVtV tR OLYe LQ aFFRPPRGatLRQ arraQJeG E\ Lt�  7he\ pOaFeG hLP LQ a VLtXatLRQ RI RQe�
tR�RQe VXppRrt that eQaEOeV hLP tR OeaYe the hRXVe Zhere he OLYeV ZLth Rther reVLGeQtV� EXt 
IRrFLEOe LQterYeQtLRQ LV VRPetLPeV reTXLreG ZheQ he e[hLELtV FhaOOeQJLQJ EehaYLRXr�   

���� ,Q a GeFLVLRQ E\ the PaMRrLt\� the 6XprePe CRXrt heOG that aOO three RI theVe peRpOe ± 0,*� 
0(* aQG 3 ± Zere GeprLYeG RI theLr OLEert\� LQ theLr reVpeFtLYe VettLQJV����  7heLr FLrFXPVtaQFeV 
Pet the ³aFLG teVt´� 7he IaFt that the OLYLQJ arraQJePeQtV Zere FRPIRrtaEOe aQG PaGe theLr 
OLYeV eQMR\aEOe PaGe QR GLIIereQFe ± ³a JLOGeG FaJe LV VtLOO a FaJe´���� 

                                                
RI PaQaJLQJ aXthRrLt\ aQG LQtereVteG perVRQV�� eOLJLELOLt\ �pRteQtLaO VtatXV XQGer the 0+$� aQG QR reIXVaO� 
0eQtaO CapaFLt\ $Ft ����� F 9 6Fh $1 >1�@ ± >��@� 

��1   7he VtaQGarG E\ ZhLFh a perVRQ¶V EeVt LQtereVtV LV tR Ee aVVeVVeG LV Vet RXt LQ V� RI the 0C$�  6ee 
Chapter � %eVt ,QtereVtV ± a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 

���   $ VtaQGarG aXthRrLVatLRQ reTXLreG LI Lt appearV OLNeO\ that there ZLOO Ee a GeprLYatLRQ RI OLEert\ ZLthLQ the 
Qe[t �� Ga\V� 

���   $Q XrJeQt aXthRrLVatLRQ LV XVeG Zhere GeprLYatLRQ RI OLEert\ LV IRr a Pa[LPXP RI 1� Ga\V� 
���   $ERYe Q �� 
���   ,Q Cheshire West� /aG\ +aOe� at >��@ EeJaQ her aQaO\VLV E\ aVNLQJ ³>V@R LV there aQ aFLG teVt IRr the 

GeprLYatLRQ RI OLEert\ LQ theVe FaVeV"´ 
���    ,Q the FaVe RI 0,* aQG 0(*� three RI the -XVtLFeV GLVVeQteG�  7he\ FRQVLGereG that the GeJree RI 

LQtrXVLRQ ZaV reOeYaQt tR the FRQFept RI GeprLYatLRQ RI OLEert\� aQG QRteG that the Fare reJLPeV Zere QR 
PRre LQtrXVLYe Rr FRQILQLQJ thaQ reTXLreG IRr the prRteFtLRQ aQG ZeOO�EeLQJ RI the perVRQV FRQFerQeG� 

���    Cheshire West� aERYe Q � /aG\ +aOe at >��@ � >�9@� 
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���� 6peaNLQJ e[tra�MXGLFLaOO\� LQ a VpeeFh LQ 2FtREer ��1�� /aG\ +aOe VXPParLVeG the MXGJPeQt 
RI the 6XprePe CRXrt���� 

:e aOO heOG that the PaQ haG EeeQ GeprLYeG RI hLV OLEert\� EXt three PePEerV RI the CRXrt 
heOG that the VLVterV haG QRt EeeQ GeprLYeG RI theLr OLEert\� ZhLOe the PaMRrLt\ heOG that 
the\ haG� 7he aFLG teVt ZaV Zhether the\ Zere XQGer the FRPpOete FRQtrRO aQG 
VXperYLVLRQ RI the VtaII aQG QRt Iree tR OeaYe�  7heLr VLtXatLRQ haG tR Ee FRPpareG� QRt 
ZLth the VLtXatLRQ RI VRPeRQe ZLth theLr GLVaELOLtLeV� EXt ZLth the VLtXatLRQ RI aQ RrGLQar\� 
QRrPaO perVRQ RI theLr aJe�  7hLV LV EeFaXVe the rLJht tR OLEert\ LV the VaPe IRr eYer\RQe�  
7he ZhROe pRLQt aERXt hXPaQ rLJhtV LV theLr XQLYerVaO TXaOLt\� EaVeG aV the\ are XpRQ 
the rLQJLQJ GeFOaratLRQ LQ $rtLFOe 1 RI the 8QLYerVaO 'eFOaratLRQ RI +XPaQ 5LJhtV that µaOO 
hXPaQ EeLQJV are ERrQ Iree aQG eTXaO LQ GLJQLt\ aQG rLJhtV¶�  

���� 7he eIIeFt RI Cheshire West haV thereIRre EeeQ tR FOarLI\ the pRVLtLRQ RI peRpOe FRQILQeG ZLthLQ 
a hRVpLtaO Rr LQVtLtXtLRQaO Fare� aQG aOVR tR e[paQG the reaFh RI art � RI the (C+5 JRYerQLQJ 
³GeprLYatLRQV RI OLEert\´ tR FRYer OLYLQJ arraQJePeQtV LQ a GRPeVtLF VettLQJ� VXFh aV OLYLQJ LQ a 
IRVter hRPe �prRYLGeG the Vtate haV VRPe VLJQLILFaQt LQYROYePeQt LQ the arraQJePeQtV IRr the 
perVRQ¶V Fare��  ,Q theVe VLtXatLRQV FRPpOLaQFe Rr a OaFN RI REMeFtLRQ E\ the perVRQ FRQFerQeG 
LV LrreOeYaQt tR the appOLFatLRQ RI the aFLG teVt� 

���9 7he FRQFept RI GeprLYatLRQ RI OLEert\ aOVR appOLeV tR 1� aQG 1� \ear ROGV� LrreVpeFtLYe RI theLr 
FapaFLt\ tR FRQVeQt tR theLr treatPeQt Rr theLr OLYLQJ arraQJePeQtV�  3areQtaO FRQVeQt thereIRre 
FaQQRt aXthRrLVe the FRQILQePeQt RI a FhLOG ZhR haV attaLQeG the aJe RI 1�� eYeQ LI the 
FRQILQePeQt LV ³pXreO\ a prLYate aIIaLr´� aV VXFh FRQVeQt IaOOV RXtVLGe the VFRpe RI pareQtaO 
reVpRQVLELOLt\���9  6XFh ³prLYate aIIaLrV´ are FRQVLGereG the reVpRQVLELOLt\ RI the 6tate EeFaXVe 
Lt PXVt eQVXre that aOO PeQtaOO\ GLVaEOeG peRpOe� LQFOXGLQJ \RXQJ perVRQV� haYe the EeQeILt RI 
VaIeJXarGV aQG reYLeZV� tR eQVXre theLr OLYLQJ arraQJePeQtV are LQ theLr EeVt LQtereVtV�   

Replacement of the DoLS by the Law Commission 

���� $V a reVXOt RI the ��1� +RXVe RI /RrGV repRrt aQG the 6XprePe CRXrt MXGJPeQt LQ Cheshire 
West, the RperatLRQ aQG aGeTXaF\ RI thLV 'R/6 reJLPe LV VXEMeFt tR IXrther reYLeZ E\ the /aZ 
CRPPLVVLRQ RI (QJOaQG aQG :aOeV �/aZ CRPPLVVLRQ�� ���   $PRQJ VeYeraO FrLtLFLVPV RXtOLQeG 
E\ the /aZ CRPPLVVLRQ LV the ³GLVFRQQeFt´ that e[LVtV EetZeeQ the 'R/6� ZhLFh are reJarGeG 
aV haYLQJ a ³VtrRQJ IOaYRXr´ RI PeQtaO heaOth OeJLVOatLRQ� aQG the ZLGer prRYLVLRQV RI the PeQtaO 
FapaFLt\ OeJLVOatLRQ� ZhLFh are EaVeG RQ prLQFLpOeV RI aXtRQRP\ aQG ePpRZerPeQt���1  7he 
'R/6 are aOVR FRPpOe[ aQG haYe a QarrRZ IRFXV RQ FRPpOLaQFe ZLth art � RI the (C+5�  
,QFreaVLQJO\� there LV Jreater reFRJQLtLRQ RI the QeeG tR EaOaQFe thLV rLJht ZLth art � RI the 
(C+5� aQG the rLJht tR reVpeFt prLYate aQG IaPLO\ OLIe�  $rtLFOe � RI the (C+5 LV VaLG tR GLVtraFt 

                                                
���    % +aOe ³3V\FhLatr\ aQG the /aZ� $Q eQGXrLQJ LQtereVt IRr /RrG 5RGJer´ �/RrG 5RGJer 0ePRrLaO /eFtXre� 

�1 2FtREer ��1�� at ��� http���ZZZ�VXprePeFRXrt�XN�GRFV�VpeeFh�1�1��1�pGI� 
��9    Birmingham City Council v D >��1�@ (:C23 � .eehaQ - at >1��@� '� aJeG 1� aQG ZhR haV $VperJer 

V\QGrRPe� OaFNeG FapaFLt\ tR FRQVeQt tR hLV reVLGeQFe aQG Fare arraQJePeQtV Zhere he OLYeG RQ the 
hRVpLtaO JrRXQGV aQG atteQGeG VFhRRO LQ a ORFNeG XQLt�  7hLV FaVe LV the partQer RI a VLPLOar MXGJPeQt� 
Zhere the VaPe FhLOG ZaV 1� at the tLPe aQG GLIIereQt rXOeV appO\ tR FhLOGreQ XQGer 1� \earV ± reIerreG 
tR aV Gillick FRPpeteQFe� Trust A v X and a Local Authority >��1�@ (:+C 9���)aP�� 

���    6ee Chapter 1C 2YerYLeZ RI RQJRLQJ OaZ reIRrP RI the 0C$ aQG the 'R/6 reJLPe� 7he /aZ 
CRPPLVVLRQ¶V prRMeFt ZaV FRPPLVVLRQeG E\ the 'epartPeQt RI +eaOth� ,tV FRQVXOtatLRQ paper ZaV LVVXeG 
LQ -XO\ ��1��  7he ILQaO repRrt aQG GraIt OeJLVOatLRQ ZLOO Ee pXEOLVheG EeIRre the eQG RI ��1�� 

��1   /aZ CRPPLVVLRQ� aERYe Q 199 at 11� 7he +RXVe RI /RrGV 5epRrt aOVR ePphaVLVeG that the 'R/6 GLG 
QRt haYe the VaPe ethRV RI the 0C$� 

�� 
 

atteQtLRQ IrRP the XQGerO\LQJ LVVXe RI Zhere Lt LV EeVt IRr the perVRQ tR OLYe� ZhLFh LV GeVFrLEeG 
E\ 0r -XVtLFe -aFNVRQ LQ the C23 aV the ³QXE RI the Patter´����  

���1 ,Q Cheshire West, /RrG 1eXEerJer REVerYeG that VRPe peRpOe Pa\ Ee VXrprLVeG tR OearQ that 
thRVe OLYLQJ LQ a GRPeVtLF VettLQJ FRXOG FRPpOaLQ RI GeprLYatLRQ RI OLEert\ XQGer art �����  
1eYertheOeVV� the /aZ CRPPLVVLRQ haV VXJJeVteG that the rLJht tR perVRQaO OLEert\ aQG art � 
VaIeJXarGV are tRR LPpRrtaQt tR Ee GeterPLQeG VROeO\ E\ reIereQFe tR the hRPe�OLNe TXaOLt\ �Rr 
RtherZLVe� RI the VettLQJ� 

���� )ROORZLQJ e[teQVLYe pXEOLF FRQVXOtatLRQ� the /aZ CRPPLVVLRQ haV LVVXeG aQ LQterLP VtatePeQt 
LQGLFatLQJ that the\ ZLOO Ee reFRPPeQGLQJ a PRre ³VtraLJhtIRrZarG� VtreaPOLQeG aQG IOe[LEOe´ 
VFhePe IRr aXthRrLVLQJ a GeprLYatLRQ RI OLEert\ LQ aQ\ VettLQJ� ZhLFh ZLOO QRt VeeN tR JR aV 
ZLGeO\ aV LQLtLaOO\ prRpRVeG XQGer the ³prRteFtLYe Fare´ VFhePe����  7he reVpRQVLELOLt\ IRr 
eVtaEOLVhLQJ the FaVe IRr a GeprLYatLRQ RI OLEert\ ZLOO Ee VhLIteG tR the FRPPLVVLRQLQJ ERG\ 
�VXFh aV the 1+6 Rr ORFaO aXthRrLt\� that LV arraQJLQJ the reOeYaQt Fare aQG treatPeQt� aQG 
aZa\ IrRP the Fare prRYLGer�  ,Q aQ eIIRrt tR haYe a prRpRrtLRQate aQG aIIRrGaEOe reVpRQVe tR 
the YaVt QXPEerV RI peRpOe QRZ FRQVLGereG tR Ee GeprLYeG RI theLr OLEert\ IROORZLQJ Cheshire 
West� VRPe peRpOe ZLOO reFeLYe LQGepeQGeQt RYerVLJht RI theLr GeprLYatLRQ RI OLEert\ E\ aQ 
RIILFLaO ± reIerreG tR aV aQ ³$pprRYeG 0eQtaO CapaFLt\ 3rRIeVVLRQaO´ ± ZhRVe rROe ZRXOG Ee tR 
aJree Rr QRt aJree tR the prRpRVeG GeprLYatLRQ RI OLEert\�  7he VLPpOLILeG prRpRVaO FRQtLQXeV 
tR reFRPPeQG FRPpreheQVLYe rLJhtV tR aGYRFaF\ aV a IeatXre RI the repOaFePeQt VFhePe� 
ZLth rLJht RI aFFeVV tR FhaOOeQJe reVtrLFtLYe treatPeQt aQG Fare GeFLVLRQV LQ eLther a VpeFLaOLVt 
trLEXQaO Rr the C23� 

���� 7he RQJRLQJ GeYeORpPeQt RI the 'R/6 reJLPe XQGer the 0C$ aQG the aVVRFLateG FaVe OaZ 
haV thereIRre heOpeG FOarLILeG tZR aVpeFtV RI the OaZ� ILrVtO\� hRZ tR LGeQtLI\ a ³GeprLYatLRQ RI 
OLEert\´� aQG� VeFRQGO\� the pRVLtLYe REOLJatLRQV RQ the 6tate tR taNe preYeQtatLYe PeaVXreV tR 
aYRLG GeprLYatLRQV RI OLEert\ aQG prRYLGe aQ aFFeVVLEOe reYLeZ prRFeVV�

                                                
���    London Borough of Hillingdon v Neary >��11@ (:+C 1��� �C23�� >��11@ � $OO (5 ��� at >1�1@ tR >1��@�  

$ \RXQJ PaQ ZLth aXtLVP aQG VeYere OearQLQJ GLVaELOLt\ ZaV LQ reVpLte Fare EXt VXEVeTXeQtO\ preYeQteG 
IrRP retXrQLQJ hRPe tR OLYe ZLth hLV Iather aQG Nept LQ a IaFLOLt\ IRr QearO\ a \ear�  7he C23 heOG that he 
ZaV XQOaZIXOO\ GeprLYeG RI hLV OLEert\ aQG there ZaV a VXEVeTXeQt GaPaJeV aZarG�    

���   Cheshire West, aERYe Q � at >�1@� 
���   /aZ CRPPLVVLRQ� 0eQtaO CapaFLt\ aQG 'eprLYatLRQ RI /LEert\� ,QterLP 6tatePeQt �� 0a\ ��1� at �� 

ZZZ�OaZFRP�JRY�XN�prRMeFt�PeQtaO�FapaFLt\�aQG�GeprLYatLRQ�RI�OLEert\�  ,QLtLaOO\ the /aZ CRPPLVVLRQ 
prRpRVeG a ³prRteFtLYe Fare´ VFhePe ZLth a Veparate VFhePe RI VaIeJXarGV IRr thRVe aFFRPPRGateG 
LQ hRVpLtaO VettLQJV aQG paOOLatLYe Fare aV ZeOO aV thRVe peRpOe GeprLYeG RI OLEert\ LQ IaPLO\ hRPeV Rr 
Rther GRPeVtLF VettLQJV�  7he /aZ CRPPLVVLRQ LV aOVR RI the YLeZ that there VhRXOG QRt Ee paraOOeO OeJaO 
reJLPeV IRr GetaLQLQJ peRpOe IRr PeQtaO heaOth aVVeVVPeQt aQG treatPeQt LQ pV\FhLatrLF aQG Rther 
hRVpLtaOV� 7he VFhePe ZLOO thereIRre QRt Ee XVeG tR aXthRrLVe GeprLYatLRQ RI OLEert\ LQ VXFh FaVeV� 1R 
aGGLtLRQaO PeFhaQLVP ZLOO Ee LQVerteG LQtR the 0eQtaO +eaOth $Ft tR Fater IRr FRPpOLaQt LQFapaFLtateG 
patLeQtV� 
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���� 6peaNLQJ e[tra�MXGLFLaOO\� LQ a VpeeFh LQ 2FtREer ��1�� /aG\ +aOe VXPParLVeG the MXGJPeQt 
RI the 6XprePe CRXrt���� 

:e aOO heOG that the PaQ haG EeeQ GeprLYeG RI hLV OLEert\� EXt three PePEerV RI the CRXrt 
heOG that the VLVterV haG QRt EeeQ GeprLYeG RI theLr OLEert\� ZhLOe the PaMRrLt\ heOG that 
the\ haG� 7he aFLG teVt ZaV Zhether the\ Zere XQGer the FRPpOete FRQtrRO aQG 
VXperYLVLRQ RI the VtaII aQG QRt Iree tR OeaYe�  7heLr VLtXatLRQ haG tR Ee FRPpareG� QRt 
ZLth the VLtXatLRQ RI VRPeRQe ZLth theLr GLVaELOLtLeV� EXt ZLth the VLtXatLRQ RI aQ RrGLQar\� 
QRrPaO perVRQ RI theLr aJe�  7hLV LV EeFaXVe the rLJht tR OLEert\ LV the VaPe IRr eYer\RQe�  
7he ZhROe pRLQt aERXt hXPaQ rLJhtV LV theLr XQLYerVaO TXaOLt\� EaVeG aV the\ are XpRQ 
the rLQJLQJ GeFOaratLRQ LQ $rtLFOe 1 RI the 8QLYerVaO 'eFOaratLRQ RI +XPaQ 5LJhtV that µaOO 
hXPaQ EeLQJV are ERrQ Iree aQG eTXaO LQ GLJQLt\ aQG rLJhtV¶�  

���� 7he eIIeFt RI Cheshire West haV thereIRre EeeQ tR FOarLI\ the pRVLtLRQ RI peRpOe FRQILQeG ZLthLQ 
a hRVpLtaO Rr LQVtLtXtLRQaO Fare� aQG aOVR tR e[paQG the reaFh RI art � RI the (C+5 JRYerQLQJ 
³GeprLYatLRQV RI OLEert\´ tR FRYer OLYLQJ arraQJePeQtV LQ a GRPeVtLF VettLQJ� VXFh aV OLYLQJ LQ a 
IRVter hRPe �prRYLGeG the Vtate haV VRPe VLJQLILFaQt LQYROYePeQt LQ the arraQJePeQtV IRr the 
perVRQ¶V Fare��  ,Q theVe VLtXatLRQV FRPpOLaQFe Rr a OaFN RI REMeFtLRQ E\ the perVRQ FRQFerQeG 
LV LrreOeYaQt tR the appOLFatLRQ RI the aFLG teVt� 

���9 7he FRQFept RI GeprLYatLRQ RI OLEert\ aOVR appOLeV tR 1� aQG 1� \ear ROGV� LrreVpeFtLYe RI theLr 
FapaFLt\ tR FRQVeQt tR theLr treatPeQt Rr theLr OLYLQJ arraQJePeQtV�  3areQtaO FRQVeQt thereIRre 
FaQQRt aXthRrLVe the FRQILQePeQt RI a FhLOG ZhR haV attaLQeG the aJe RI 1�� eYeQ LI the 
FRQILQePeQt LV ³pXreO\ a prLYate aIIaLr´� aV VXFh FRQVeQt IaOOV RXtVLGe the VFRpe RI pareQtaO 
reVpRQVLELOLt\���9  6XFh ³prLYate aIIaLrV´ are FRQVLGereG the reVpRQVLELOLt\ RI the 6tate EeFaXVe 
Lt PXVt eQVXre that aOO PeQtaOO\ GLVaEOeG peRpOe� LQFOXGLQJ \RXQJ perVRQV� haYe the EeQeILt RI 
VaIeJXarGV aQG reYLeZV� tR eQVXre theLr OLYLQJ arraQJePeQtV are LQ theLr EeVt LQtereVtV�   

Replacement of the DoLS by the Law Commission 

���� $V a reVXOt RI the ��1� +RXVe RI /RrGV repRrt aQG the 6XprePe CRXrt MXGJPeQt LQ Cheshire 
West, the RperatLRQ aQG aGeTXaF\ RI thLV 'R/6 reJLPe LV VXEMeFt tR IXrther reYLeZ E\ the /aZ 
CRPPLVVLRQ RI (QJOaQG aQG :aOeV �/aZ CRPPLVVLRQ�� ���   $PRQJ VeYeraO FrLtLFLVPV RXtOLQeG 
E\ the /aZ CRPPLVVLRQ LV the ³GLVFRQQeFt´ that e[LVtV EetZeeQ the 'R/6� ZhLFh are reJarGeG 
aV haYLQJ a ³VtrRQJ IOaYRXr´ RI PeQtaO heaOth OeJLVOatLRQ� aQG the ZLGer prRYLVLRQV RI the PeQtaO 
FapaFLt\ OeJLVOatLRQ� ZhLFh are EaVeG RQ prLQFLpOeV RI aXtRQRP\ aQG ePpRZerPeQt���1  7he 
'R/6 are aOVR FRPpOe[ aQG haYe a QarrRZ IRFXV RQ FRPpOLaQFe ZLth art � RI the (C+5�  
,QFreaVLQJO\� there LV Jreater reFRJQLtLRQ RI the QeeG tR EaOaQFe thLV rLJht ZLth art � RI the 
(C+5� aQG the rLJht tR reVpeFt prLYate aQG IaPLO\ OLIe�  $rtLFOe � RI the (C+5 LV VaLG tR GLVtraFt 

                                                
���    % +aOe ³3V\FhLatr\ aQG the /aZ� $Q eQGXrLQJ LQtereVt IRr /RrG 5RGJer´ �/RrG 5RGJer 0ePRrLaO /eFtXre� 

�1 2FtREer ��1�� at ��� http���ZZZ�VXprePeFRXrt�XN�GRFV�VpeeFh�1�1��1�pGI� 
��9    Birmingham City Council v D >��1�@ (:C23 � .eehaQ - at >1��@� '� aJeG 1� aQG ZhR haV $VperJer 

V\QGrRPe� OaFNeG FapaFLt\ tR FRQVeQt tR hLV reVLGeQFe aQG Fare arraQJePeQtV Zhere he OLYeG RQ the 
hRVpLtaO JrRXQGV aQG atteQGeG VFhRRO LQ a ORFNeG XQLt�  7hLV FaVe LV the partQer RI a VLPLOar MXGJPeQt� 
Zhere the VaPe FhLOG ZaV 1� at the tLPe aQG GLIIereQt rXOeV appO\ tR FhLOGreQ XQGer 1� \earV ± reIerreG 
tR aV Gillick FRPpeteQFe� Trust A v X and a Local Authority >��1�@ (:+C 9���)aP�� 

���    6ee Chapter 1C 2YerYLeZ RI RQJRLQJ OaZ reIRrP RI the 0C$ aQG the 'R/6 reJLPe� 7he /aZ 
CRPPLVVLRQ¶V prRMeFt ZaV FRPPLVVLRQeG E\ the 'epartPeQt RI +eaOth� ,tV FRQVXOtatLRQ paper ZaV LVVXeG 
LQ -XO\ ��1��  7he ILQaO repRrt aQG GraIt OeJLVOatLRQ ZLOO Ee pXEOLVheG EeIRre the eQG RI ��1�� 

��1   /aZ CRPPLVVLRQ� aERYe Q 199 at 11� 7he +RXVe RI /RrGV 5epRrt aOVR ePphaVLVeG that the 'R/6 GLG 
QRt haYe the VaPe ethRV RI the 0C$� 

�� 
 

atteQtLRQ IrRP the XQGerO\LQJ LVVXe RI Zhere Lt LV EeVt IRr the perVRQ tR OLYe� ZhLFh LV GeVFrLEeG 
E\ 0r -XVtLFe -aFNVRQ LQ the C23 aV the ³QXE RI the Patter´����  

���1 ,Q Cheshire West, /RrG 1eXEerJer REVerYeG that VRPe peRpOe Pa\ Ee VXrprLVeG tR OearQ that 
thRVe OLYLQJ LQ a GRPeVtLF VettLQJ FRXOG FRPpOaLQ RI GeprLYatLRQ RI OLEert\ XQGer art �����  
1eYertheOeVV� the /aZ CRPPLVVLRQ haV VXJJeVteG that the rLJht tR perVRQaO OLEert\ aQG art � 
VaIeJXarGV are tRR LPpRrtaQt tR Ee GeterPLQeG VROeO\ E\ reIereQFe tR the hRPe�OLNe TXaOLt\ �Rr 
RtherZLVe� RI the VettLQJ� 

���� )ROORZLQJ e[teQVLYe pXEOLF FRQVXOtatLRQ� the /aZ CRPPLVVLRQ haV LVVXeG aQ LQterLP VtatePeQt 
LQGLFatLQJ that the\ ZLOO Ee reFRPPeQGLQJ a PRre ³VtraLJhtIRrZarG� VtreaPOLQeG aQG IOe[LEOe´ 
VFhePe IRr aXthRrLVLQJ a GeprLYatLRQ RI OLEert\ LQ aQ\ VettLQJ� ZhLFh ZLOO QRt VeeN tR JR aV 
ZLGeO\ aV LQLtLaOO\ prRpRVeG XQGer the ³prRteFtLYe Fare´ VFhePe����  7he reVpRQVLELOLt\ IRr 
eVtaEOLVhLQJ the FaVe IRr a GeprLYatLRQ RI OLEert\ ZLOO Ee VhLIteG tR the FRPPLVVLRQLQJ ERG\ 
�VXFh aV the 1+6 Rr ORFaO aXthRrLt\� that LV arraQJLQJ the reOeYaQt Fare aQG treatPeQt� aQG 
aZa\ IrRP the Fare prRYLGer�  ,Q aQ eIIRrt tR haYe a prRpRrtLRQate aQG aIIRrGaEOe reVpRQVe tR 
the YaVt QXPEerV RI peRpOe QRZ FRQVLGereG tR Ee GeprLYeG RI theLr OLEert\ IROORZLQJ Cheshire 
West� VRPe peRpOe ZLOO reFeLYe LQGepeQGeQt RYerVLJht RI theLr GeprLYatLRQ RI OLEert\ E\ aQ 
RIILFLaO ± reIerreG tR aV aQ ³$pprRYeG 0eQtaO CapaFLt\ 3rRIeVVLRQaO´ ± ZhRVe rROe ZRXOG Ee tR 
aJree Rr QRt aJree tR the prRpRVeG GeprLYatLRQ RI OLEert\�  7he VLPpOLILeG prRpRVaO FRQtLQXeV 
tR reFRPPeQG FRPpreheQVLYe rLJhtV tR aGYRFaF\ aV a IeatXre RI the repOaFePeQt VFhePe� 
ZLth rLJht RI aFFeVV tR FhaOOeQJe reVtrLFtLYe treatPeQt aQG Fare GeFLVLRQV LQ eLther a VpeFLaOLVt 
trLEXQaO Rr the C23� 

���� 7he RQJRLQJ GeYeORpPeQt RI the 'R/6 reJLPe XQGer the 0C$ aQG the aVVRFLateG FaVe OaZ 
haV thereIRre heOpeG FOarLILeG tZR aVpeFtV RI the OaZ� ILrVtO\� hRZ tR LGeQtLI\ a ³GeprLYatLRQ RI 
OLEert\´� aQG� VeFRQGO\� the pRVLtLYe REOLJatLRQV RQ the 6tate tR taNe preYeQtatLYe PeaVXreV tR 
aYRLG GeprLYatLRQV RI OLEert\ aQG prRYLGe aQ aFFeVVLEOe reYLeZ prRFeVV�

                                                
���    London Borough of Hillingdon v Neary >��11@ (:+C 1��� �C23�� >��11@ � $OO (5 ��� at >1�1@ tR >1��@�  

$ \RXQJ PaQ ZLth aXtLVP aQG VeYere OearQLQJ GLVaELOLt\ ZaV LQ reVpLte Fare EXt VXEVeTXeQtO\ preYeQteG 
IrRP retXrQLQJ hRPe tR OLYe ZLth hLV Iather aQG Nept LQ a IaFLOLt\ IRr QearO\ a \ear�  7he C23 heOG that he 
ZaV XQOaZIXOO\ GeprLYeG RI hLV OLEert\ aQG there ZaV a VXEVeTXeQt GaPaJeV aZarG�    

���   Cheshire West, aERYe Q � at >�1@� 
���   /aZ CRPPLVVLRQ� 0eQtaO CapaFLt\ aQG 'eprLYatLRQ RI /LEert\� ,QterLP 6tatePeQt �� 0a\ ��1� at �� 

ZZZ�OaZFRP�JRY�XN�prRMeFt�PeQtaO�FapaFLt\�aQG�GeprLYatLRQ�RI�OLEert\�  ,QLtLaOO\ the /aZ CRPPLVVLRQ 
prRpRVeG a ³prRteFtLYe Fare´ VFhePe ZLth a Veparate VFhePe RI VaIeJXarGV IRr thRVe aFFRPPRGateG 
LQ hRVpLtaO VettLQJV aQG paOOLatLYe Fare aV ZeOO aV thRVe peRpOe GeprLYeG RI OLEert\ LQ IaPLO\ hRPeV Rr 
Rther GRPeVtLF VettLQJV�  7he /aZ CRPPLVVLRQ LV aOVR RI the YLeZ that there VhRXOG QRt Ee paraOOeO OeJaO 
reJLPeV IRr GetaLQLQJ peRpOe IRr PeQtaO heaOth aVVeVVPeQt aQG treatPeQt LQ pV\FhLatrLF aQG Rther 
hRVpLtaOV� 7he VFhePe ZLOO thereIRre QRt Ee XVeG tR aXthRrLVe GeprLYatLRQ RI OLEert\ LQ VXFh FaVeV� 1R 
aGGLtLRQaO PeFhaQLVP ZLOO Ee LQVerteG LQtR the 0eQtaO +eaOth $Ft tR Fater IRr FRPpOLaQt LQFapaFLtateG 
patLeQtV� 
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Defining a deprivation of liberty? 

���� 'eprLYatLRQ RI OLEert\ LV a hXPaQ rLJhtV FRQFept� aQG the terP XVeG tR GeVFrLEe GeteQtLRQ RI a 
perVRQ LQ art ��1� RI the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJht �(C+5�����  ,t LV XQGerVtRRG� 
LQ (XrRpeaQ hXPaQ rLJhtV MXrLVprXGeQFe� aV haYLQJ three eOePeQtV� aOO RI ZhLFh QeeG tR Ee 
VatLVILeG EeIRre a partLFXOar Vet RI FLrFXPVtaQFeV aPRXQt tR a GeprLYatLRQ RI OLEert\����

�1� the REMeFtLYe FRPpRQeQt RI FRQILQePeQt tR a partLFXOar reVtrLFteG pOaFe IRr a QRt 
QeJOLJLEOe perLRG RI tLPe� 

��� the VXEMeFtLYe FRPpRQeQt RI OaFN RI YaOLG FRQVeQt �L�e� that the perVRQ GReV QRt FRQVeQt 
Rr FaQQRt IreeO\ JLYe FRQVeQt� LI the\ GR QRt haYe the FapaFLt\ tR GR VR� tR that 
FRQILQePeQt� aQG� 

��� the attrLEXtLRQ RI reVpRQVLELOLt\ tR the 6tate� 
 

���� ,Q PRVt RI the Ne\ (Ct+5 FaVeV appO\LQJ the FRQFept tR the pRVLtRQ RI perVRQV RI ³XQVRXQG 
PLQG´� Lt LV FRPPRQ JrRXQG that FRQVeQt LV aEVeQt aQG the 6tate haV reVpRQVLELOLt\�  $tteQtLRQ 
haV EeeQ IRFXVeG RQ the REMeFtLYe eOePeQt� the QatXre RI the FRQILQePeQt����  ,Q a preVFLeQt 
FRPPeQt LQ her PeQtaO heaOth OaZ te[tERRN� prLRr tR the Cheshire West GeFLVLRQ RI the 8. 
6XprePe CRXrt� /aG\ +aOe REVerYeG� ��� 

Deprivations of liberty are not always easy to spot.  /LEert\ PeaQV the ph\VLFaO OLEert\ RI 
the perVRQ� QRt VLPpO\ the IreeGRP tR OLYe RQe¶V OLIe aV RQe FhRRVeV�  'eprLYatLRQ LV PRre 
thaQ Pere reVtrLFtLRQ� EXt Lt FaQ FRYer PRre thaQ EeLQJ ORFNeG Xp LQ a prLVRQ FeOO�«  7he 
VtartLQJ pRLQt haV tR Ee the aFtXaO VLtXatLRQ RI the perVRQ FRQFerQeG aQG aFFRXQt PXVt 
Ee taNeQ RI a ZhROe raQJe RI IaFtRrV� VXFh aV the t\pe� GXratLRQ� eIIeFtV� the PaQQer RI 
LPpOePeQtatLRQ RI the PeaVXre LQ TXeVtLRQ�  �Guzzardi v Italy >19��@ � (+55 ��� para 
9�� >(PphaVLV aGGeG@ 

Restraint versus deprivation of liberty 

���� 7hXV a GLVtLQFtLRQ LV PaGe EetZeeQ reVtraLQt �ZhLFh� LQ (QJOaQG� Pa\ Ee perPLtteG VR ORQJ aV 
Lt LV reaVRQaEOe aQG prRpRrtLRQate XQGer VV � aQG � RI the 0C$�� aQG GeprLYatLRQ RI OLEert\� 
ZhLFh ZLOO Ee arELtrar\ LI QRt prRperO\ MXVtLILeG XQGer art � RI the (XrRpeaQ CRQYeQtLRQ�  ,Q HL
v United Kingdom� the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV heOG that� ��9 

$ GeprLYatLRQ RI� aQG reVtrLFtLRQ XpRQ� OLEert\ LV PereO\ RQe RI GeJree Rr LQteQVLt\ aQG QRt 
RQe RI QatXre Rr VXEVtaQFe� 

���� ,Q HL v United Kingdom� a Ne\ IaFtRr ZaV that the heaOthFare prRIeVVLRQaOV treatLQJ aQG 
PaQaJLQJ +/ e[erFLVeG FRPpOete aQG eIIeFtLYe FRQtrRO RYer hLV Fare aQG PRYePeQtV� 

                                                
���   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �eQtereG LQtR IRrFe �1 6eptePEer 19�1� aV aPeQGeG E\ 

3rRtRFRO 1R� 1� eQtereG LQtR 1 -XQe ��1��� 
���    Cheshire West, aERYe Q � at ��� 
���   /aZ CRPPLVVLRQ 5epRrt aERYe Q 199 at �� 
���   +aOe� aERYe Q 19� at 1�� 
��9    HL v United Kingdom� aERYe Q � at �91� 

�� 
 

���� :heQ FRQVLGerLQJ the MXVtLILFatLRQ IRr LQterYeQtLRQ aYaLOaEOe tR heaOth prRIeVVLRQaOV XQGer 
VeFtLRQV � aQG � RI the 0C$� the /aZ 6RFLet\ *XLGaQFe VXJJeVtV VXFh LQterYeQtLRQV ZLOO OLe 
aORQJ the IROORZLQJ FRQtLQXXP����  

�1� ³5RXtLQe´ GeFLVLRQV Rr LQterYeQtLRQV LQ aQ LQGLYLGXaO¶V OLIe tR prRYLGe theP ZLth Fare aQG treatPeQt� 
7heVe ZLOO Ee taNeQ RQ the EaVLV RI a reaVRQaEOe EeOLeI that the LQGLYLGXaO OaFNV FapaFLt\ tR taNe 
the GeFLVLRQ aQG that the prRIeVVLRQaO LV aFtLQJ LQ the LQGLYLGXaO¶V EeVt LQtereVtV� theVe FaQ Ee 
FarrLeG RXt VaIe LQ the NQRZOeGJe that the prRIeVVLRQaO LV prRteFteG IrRP OLaELOLt\ XQGer V � 0C$ 
����� 

��� ,QterYeQtLRQV that FRQVtLtXte ³reVtraLQt´�  5eVtraLQt GReV QRt PereO\ PeaQ the XVe RI IRrFe� EXt FaQ 
LQFOXGe the threat RI the XVe RI IRrFe� Rr reVtrLFtLRQ RI the LQGLYLGXaO¶V OLEert\� Zhether Rr QRt the\ 
reVLVt���1  %\ RperatLRQ RI V � 0C$� a prRIeVVLRQaO reVtraLQLQJ aQ LQGLYLGXaO ZLOO Ee prRteFteG IrRP 
OLaELOLt\ prRYLGeG the reVtraLQt LV prRpRrtLRQate tR the rLVN RI aQG OLNeOLhRRG RI harP aQG LV RQO\ 
XVeG Zhere the prRIeVVLRQaO reaVRQaEO\ EeOLeYeV Lt tR Ee QeFeVVar\ tR preYeQt harP tR the 
perVRQ� 

��� ,QterYeQtLRQV that JR Ee\RQG ³Pere´ reVtraLQt tR a GeprLYatLRQ RI OLEert\�  7he prRIeVVLRQaO at that 
pRLQt FaQQRt reO\ XpRQ the prRYLVLRQV RI VV � aQG � 0C$� EXt aXthRrLt\ ZLOO Ee reTXLreG LQ the IRrP 
RI aQ aXthRrLVatLRQ� 
 

���9 ,Q aVVeVVLQJ the REMeFtLYe eOePeQt RI GeprLYatLRQ RI OLEert\� a GLVtLQFtLRQ FaQ Ee PaGe EetZeeQ 
the ³QeXtraO´ TXeVtLRQ RI Zhether a perVRQ LV GeprLYeG RI theLr OLEert\ aQG the ³eYaOXatLYe´ 
TXeVtLRQ RI Zhether thRVe arraQJePeQtV are LQ theLr EeVt LQtereVtV����  8QGer the (QJOLVh 'R/6 
reJLPe� VRPe FRPPeQtatRrV haYe TXerLeG thLV GLVtLQFtLRQ� aV Lt LV GLIILFXOt tR GLVtLQJXLVh 
EetZeeQ the tZR ZheQ there LV a QeeG tR prRteFt peRpOe aJaLQVt pRRr VtaQGarGV RI Fare�473 ,Q 
thLV reVpeFt� the (QJOLVh OeJLVOatLYe reJLPe LV QRt GLreFtO\ FRPparaEOe tR 1eZ =eaOaQG OaZ� ���  
+ere there LV arJXaEO\ a VtrRQJer patLeQt prRteFtLRQ reJLPe XQGer the +eaOth aQG 'LVaELOLt\ 
CRPPLVVLRQer $Ft 199� aQG the aFFRPpaQ\LQJ +'C CRGe�   7hat VaLG� the CRPPLVVLRQer 
RQO\ haV retrRVpeFtLYe� QRt prRVpeFtLYe� pRZerV tR aFt RQ FRPpOaLQtV� aQG thereIRre LV QRt LQ a 
pRVLtLRQ tR aVVeVV Zhether a perVRQ LV GeprLYeG RI theLr OLEert\ aQG there LV QR VtatXtRr\ 
JXLGaQFe �Rr aGYRFate aYaLOaEOe tR aVVLVt� RQ hRZ a perVRQ¶V EeVt LQtereVtV LV tR Ee aVVeVVeG 
LQ theVe FLrFXPVtaQFeV���� 

���� )RFXVLQJ RQ the VtaQGarG RI Fare prRYLGeG tR peRpOe ZhR OaFN FapaFLt\ LQ thLV FRQte[t EeJV 
the eVVeQtLaO TXeVtLRQ RI Zhether a perVRQ LV GeprLYeG RI theLr OLEert\�  3art RI the reaVRQLQJ 
LQ HL v United Kingdom FRQFerQeG the QeeG tR LQGepeQGeQtO\ GeterPLQe the QeeG IRr a 
perVRQ¶V GeteQtLRQ in advance� ZhLFh LV Zh\ the CRXrt reMeFteG the aYaLOaELOLt\ RI MXGLFLaO 
reYLeZ Rr haEeaV FRrpXV aV LQaGeTXate rePeGLeV���� 

Positive obligations on the State 

���1 7he 6traVERXrJ FaVe OaZ eVtaEOLVheV a pRVLtLYe REOLJatLRQ RQ the 6tate tR prRteFt aOO LtV FLtL]eQV 
aJaLQVt LQterIereQFeV ZLth theLr OLEert\� Zhether E\ 6tate aJeQtV Rr E\ prLYate LQGLYLGXaOV� ,Q 

                                                
���    /aZ 6RFLet\� aERYe Q �1� at 11 >���@� 
��1    0eQtaO CapaFLt\ $Ft ����� V ����� 
���    /aZ 6RFLet\� aERYe Q �1� at 11� 
���   $OOeQ� aERYe Q ����  $OOeQ pRLQtV RXt that the 'R/6 GLG QRthLQJ tR preYeQt the aEXVe RI peRpOe ZLth 

GLVaELOLtLeV at :LQterERXrQe 9LeZ�  6ee Winterbourne View: A Serious Case Review - Self Safe Guarding 
Adults, �1 )O\QQ� *ORXVterVhLre� ��1��

���    ,Q (QJOaQG aQG :aOeV� the Care 4XaOLt\ CRPPLVVLRQ LV QRZ the LQGepeQGeQt reJXOatRr RI heaOth aQG 
VRFLaO Fare� http���ZZZ�FTF�RrJ�XN�� 

���    6ee Chapter �� %eVt LQtereVtV� a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 
���    *OeGhLOO� aERYe Q ��� at 1���  $V *OeGhLOO pRLQtV RXt� the *RYerQPeQt CRPPLttee¶V reVpRQVe RQ the GraIt 

0eQtaO +eaOth %LOO LQ ���� aQG the VXJJeVtLRQ that 'R/6 aXthRrLVatLRQV ZRXOG Ee JLYeQ after peRpOe haG 
EeeQ GetaLQeG� ³VRPeZhat PLVVeV the pRLQt´� 
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Defining a deprivation of liberty? 

���� 'eprLYatLRQ RI OLEert\ LV a hXPaQ rLJhtV FRQFept� aQG the terP XVeG tR GeVFrLEe GeteQtLRQ RI a 
perVRQ LQ art ��1� RI the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJht �(C+5�����  ,t LV XQGerVtRRG� 
LQ (XrRpeaQ hXPaQ rLJhtV MXrLVprXGeQFe� aV haYLQJ three eOePeQtV� aOO RI ZhLFh QeeG tR Ee 
VatLVILeG EeIRre a partLFXOar Vet RI FLrFXPVtaQFeV aPRXQt tR a GeprLYatLRQ RI OLEert\����

�1� the REMeFtLYe FRPpRQeQt RI FRQILQePeQt tR a partLFXOar reVtrLFteG pOaFe IRr a QRt 
QeJOLJLEOe perLRG RI tLPe� 

��� the VXEMeFtLYe FRPpRQeQt RI OaFN RI YaOLG FRQVeQt �L�e� that the perVRQ GReV QRt FRQVeQt 
Rr FaQQRt IreeO\ JLYe FRQVeQt� LI the\ GR QRt haYe the FapaFLt\ tR GR VR� tR that 
FRQILQePeQt� aQG� 

��� the attrLEXtLRQ RI reVpRQVLELOLt\ tR the 6tate� 
 

���� ,Q PRVt RI the Ne\ (Ct+5 FaVeV appO\LQJ the FRQFept tR the pRVLtRQ RI perVRQV RI ³XQVRXQG 
PLQG´� Lt LV FRPPRQ JrRXQG that FRQVeQt LV aEVeQt aQG the 6tate haV reVpRQVLELOLt\�  $tteQtLRQ 
haV EeeQ IRFXVeG RQ the REMeFtLYe eOePeQt� the QatXre RI the FRQILQePeQt����  ,Q a preVFLeQt 
FRPPeQt LQ her PeQtaO heaOth OaZ te[tERRN� prLRr tR the Cheshire West GeFLVLRQ RI the 8. 
6XprePe CRXrt� /aG\ +aOe REVerYeG� ��� 

Deprivations of liberty are not always easy to spot.  /LEert\ PeaQV the ph\VLFaO OLEert\ RI 
the perVRQ� QRt VLPpO\ the IreeGRP tR OLYe RQe¶V OLIe aV RQe FhRRVeV�  'eprLYatLRQ LV PRre 
thaQ Pere reVtrLFtLRQ� EXt Lt FaQ FRYer PRre thaQ EeLQJ ORFNeG Xp LQ a prLVRQ FeOO�«  7he 
VtartLQJ pRLQt haV tR Ee the aFtXaO VLtXatLRQ RI the perVRQ FRQFerQeG aQG aFFRXQt PXVt 
Ee taNeQ RI a ZhROe raQJe RI IaFtRrV� VXFh aV the t\pe� GXratLRQ� eIIeFtV� the PaQQer RI 
LPpOePeQtatLRQ RI the PeaVXre LQ TXeVtLRQ�  �Guzzardi v Italy >19��@ � (+55 ��� para 
9�� >(PphaVLV aGGeG@ 

Restraint versus deprivation of liberty 

���� 7hXV a GLVtLQFtLRQ LV PaGe EetZeeQ reVtraLQt �ZhLFh� LQ (QJOaQG� Pa\ Ee perPLtteG VR ORQJ aV 
Lt LV reaVRQaEOe aQG prRpRrtLRQate XQGer VV � aQG � RI the 0C$�� aQG GeprLYatLRQ RI OLEert\� 
ZhLFh ZLOO Ee arELtrar\ LI QRt prRperO\ MXVtLILeG XQGer art � RI the (XrRpeaQ CRQYeQtLRQ�  ,Q HL
v United Kingdom� the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV heOG that� ��9 

$ GeprLYatLRQ RI� aQG reVtrLFtLRQ XpRQ� OLEert\ LV PereO\ RQe RI GeJree Rr LQteQVLt\ aQG QRt 
RQe RI QatXre Rr VXEVtaQFe� 

���� ,Q HL v United Kingdom� a Ne\ IaFtRr ZaV that the heaOthFare prRIeVVLRQaOV treatLQJ aQG 
PaQaJLQJ +/ e[erFLVeG FRPpOete aQG eIIeFtLYe FRQtrRO RYer hLV Fare aQG PRYePeQtV� 

                                                
���   (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV �eQtereG LQtR IRrFe �1 6eptePEer 19�1� aV aPeQGeG E\ 

3rRtRFRO 1R� 1� eQtereG LQtR 1 -XQe ��1��� 
���    Cheshire West, aERYe Q � at ��� 
���   /aZ CRPPLVVLRQ 5epRrt aERYe Q 199 at �� 
���   +aOe� aERYe Q 19� at 1�� 
��9    HL v United Kingdom� aERYe Q � at �91� 

�� 
 

���� :heQ FRQVLGerLQJ the MXVtLILFatLRQ IRr LQterYeQtLRQ aYaLOaEOe tR heaOth prRIeVVLRQaOV XQGer 
VeFtLRQV � aQG � RI the 0C$� the /aZ 6RFLet\ *XLGaQFe VXJJeVtV VXFh LQterYeQtLRQV ZLOO OLe 
aORQJ the IROORZLQJ FRQtLQXXP����  

�1� ³5RXtLQe´ GeFLVLRQV Rr LQterYeQtLRQV LQ aQ LQGLYLGXaO¶V OLIe tR prRYLGe theP ZLth Fare aQG treatPeQt� 
7heVe ZLOO Ee taNeQ RQ the EaVLV RI a reaVRQaEOe EeOLeI that the LQGLYLGXaO OaFNV FapaFLt\ tR taNe 
the GeFLVLRQ aQG that the prRIeVVLRQaO LV aFtLQJ LQ the LQGLYLGXaO¶V EeVt LQtereVtV� theVe FaQ Ee 
FarrLeG RXt VaIe LQ the NQRZOeGJe that the prRIeVVLRQaO LV prRteFteG IrRP OLaELOLt\ XQGer V � 0C$ 
����� 

��� ,QterYeQtLRQV that FRQVtLtXte ³reVtraLQt´�  5eVtraLQt GReV QRt PereO\ PeaQ the XVe RI IRrFe� EXt FaQ 
LQFOXGe the threat RI the XVe RI IRrFe� Rr reVtrLFtLRQ RI the LQGLYLGXaO¶V OLEert\� Zhether Rr QRt the\ 
reVLVt���1  %\ RperatLRQ RI V � 0C$� a prRIeVVLRQaO reVtraLQLQJ aQ LQGLYLGXaO ZLOO Ee prRteFteG IrRP 
OLaELOLt\ prRYLGeG the reVtraLQt LV prRpRrtLRQate tR the rLVN RI aQG OLNeOLhRRG RI harP aQG LV RQO\ 
XVeG Zhere the prRIeVVLRQaO reaVRQaEO\ EeOLeYeV Lt tR Ee QeFeVVar\ tR preYeQt harP tR the 
perVRQ� 

��� ,QterYeQtLRQV that JR Ee\RQG ³Pere´ reVtraLQt tR a GeprLYatLRQ RI OLEert\�  7he prRIeVVLRQaO at that 
pRLQt FaQQRt reO\ XpRQ the prRYLVLRQV RI VV � aQG � 0C$� EXt aXthRrLt\ ZLOO Ee reTXLreG LQ the IRrP 
RI aQ aXthRrLVatLRQ� 
 

���9 ,Q aVVeVVLQJ the REMeFtLYe eOePeQt RI GeprLYatLRQ RI OLEert\� a GLVtLQFtLRQ FaQ Ee PaGe EetZeeQ 
the ³QeXtraO´ TXeVtLRQ RI Zhether a perVRQ LV GeprLYeG RI theLr OLEert\ aQG the ³eYaOXatLYe´ 
TXeVtLRQ RI Zhether thRVe arraQJePeQtV are LQ theLr EeVt LQtereVtV����  8QGer the (QJOLVh 'R/6 
reJLPe� VRPe FRPPeQtatRrV haYe TXerLeG thLV GLVtLQFtLRQ� aV Lt LV GLIILFXOt tR GLVtLQJXLVh 
EetZeeQ the tZR ZheQ there LV a QeeG tR prRteFt peRpOe aJaLQVt pRRr VtaQGarGV RI Fare�473 ,Q 
thLV reVpeFt� the (QJOLVh OeJLVOatLYe reJLPe LV QRt GLreFtO\ FRPparaEOe tR 1eZ =eaOaQG OaZ� ���  
+ere there LV arJXaEO\ a VtrRQJer patLeQt prRteFtLRQ reJLPe XQGer the +eaOth aQG 'LVaELOLt\ 
CRPPLVVLRQer $Ft 199� aQG the aFFRPpaQ\LQJ +'C CRGe�   7hat VaLG� the CRPPLVVLRQer 
RQO\ haV retrRVpeFtLYe� QRt prRVpeFtLYe� pRZerV tR aFt RQ FRPpOaLQtV� aQG thereIRre LV QRt LQ a 
pRVLtLRQ tR aVVeVV Zhether a perVRQ LV GeprLYeG RI theLr OLEert\ aQG there LV QR VtatXtRr\ 
JXLGaQFe �Rr aGYRFate aYaLOaEOe tR aVVLVt� RQ hRZ a perVRQ¶V EeVt LQtereVtV LV tR Ee aVVeVVeG 
LQ theVe FLrFXPVtaQFeV���� 

���� )RFXVLQJ RQ the VtaQGarG RI Fare prRYLGeG tR peRpOe ZhR OaFN FapaFLt\ LQ thLV FRQte[t EeJV 
the eVVeQtLaO TXeVtLRQ RI Zhether a perVRQ LV GeprLYeG RI theLr OLEert\�  3art RI the reaVRQLQJ 
LQ HL v United Kingdom FRQFerQeG the QeeG tR LQGepeQGeQtO\ GeterPLQe the QeeG IRr a 
perVRQ¶V GeteQtLRQ in advance� ZhLFh LV Zh\ the CRXrt reMeFteG the aYaLOaELOLt\ RI MXGLFLaO 
reYLeZ Rr haEeaV FRrpXV aV LQaGeTXate rePeGLeV���� 

Positive obligations on the State 

���1 7he 6traVERXrJ FaVe OaZ eVtaEOLVheV a pRVLtLYe REOLJatLRQ RQ the 6tate tR prRteFt aOO LtV FLtL]eQV 
aJaLQVt LQterIereQFeV ZLth theLr OLEert\� Zhether E\ 6tate aJeQtV Rr E\ prLYate LQGLYLGXaOV� ,Q 

                                                
���    /aZ 6RFLet\� aERYe Q �1� at 11 >���@� 
��1    0eQtaO CapaFLt\ $Ft ����� V ����� 
���    /aZ 6RFLet\� aERYe Q �1� at 11� 
���   $OOeQ� aERYe Q ����  $OOeQ pRLQtV RXt that the 'R/6 GLG QRthLQJ tR preYeQt the aEXVe RI peRpOe ZLth 

GLVaELOLtLeV at :LQterERXrQe 9LeZ�  6ee Winterbourne View: A Serious Case Review - Self Safe Guarding 
Adults, �1 )O\QQ� *ORXVterVhLre� ��1��

���    ,Q (QJOaQG aQG :aOeV� the Care 4XaOLt\ CRPPLVVLRQ LV QRZ the LQGepeQGeQt reJXOatRr RI heaOth aQG 
VRFLaO Fare� http���ZZZ�FTF�RrJ�XN�� 

���    6ee Chapter �� %eVt LQtereVtV� a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 
���    *OeGhLOO� aERYe Q ��� at 1���  $V *OeGhLOO pRLQtV RXt� the *RYerQPeQt CRPPLttee¶V reVpRQVe RQ the GraIt 

0eQtaO +eaOth %LOO LQ ���� aQG the VXJJeVtLRQ that 'R/6 aXthRrLVatLRQV ZRXOG Ee JLYeQ after peRpOe haG 
EeeQ GetaLQeG� ³VRPeZhat PLVVeV the pRLQt´� 
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OeJaO terPV� the 6tate LV reVpRQVLEOe IRr aQ REMeFtLYe GeprLYatLRQ RI OLEert\ tR ZhLFh the 
LQGLYLGXaO LQ TXeVtLRQ VXEMeFtLYeO\ FaQQRt FRQVeQt����  $rtLFOe ��1��e� RI the (XrRpeaQ 
CRQYeQtLRQ reTXLreV that IRrPaO aXthRrLt\ LV prRYLGeG tR reQGer that GeteQtLRQ OaZIXO� 7he 
IaLOXreV RI pXEOLF ERGLeV tR eQVXre that there LV prRper FRQVLGeratLRQ� LQ aGYaQFe RI the GeFLVLRQ 
EeLQJ PaGe� RI the QeFeVVLt\ RI rePRYLQJ LQGLYLGXaOV IrRP theLr hRPe aQG pOaFLQJ theP LQ 
LQVtLtXtLRQaO Fare LQ theLr EeVt LQtereVtV� haYe EeeQ eYLGeQt LQ VRPe hLJh�prRILOe FaVeV Zhere 
GaPaJeV Zere aZarGeG IRr the XQaXthRrLVeG GeprLYatLRQ RI OLEert\���� 

���� 7he pRVLtLYe REOLJatLRQ RI the 6tate tR taNe PeaVXreV ³prRYLGLQJ eIIeFtLYe prRteFtLRQ´ e[teQGV 
tR ³prLYate´ GeprLYatLRQV RI OLEert\ �E\ aQ LQGLYLGXaO Rr ERG\�� eYeQ Zhere the 6tate haV haG QR 
part LQ PaNLQJ the arraQJePeQtV���9   $ppO\LQJ theVe prLQFLpOeV� LQ A Local Authority v A��� Lt 
ZaV heOG that Zhere the 6tate �LQ thLV FaVe a ORFaO aXthRrLt\� ³NQRZV Rr RXJht tR NQRZ´ that a 
perVRQ LV VXEMeFt tR reVtrLFtLRQV LPpRVeG E\ a prLYate LQGLYLGXaO that arJXaEO\ aPRXQt tR 
GeprLYatLRQ RI OLEert\� theQ the 6tate¶V pRVLtLYe REOLJatLRQV XQGer art � ZRXOG Ee trLJJereG�  
7heVe REOLJatLRQV LQFOXGe the GXt\ tR LQYeVtLJate� LQ RrGer tR GeterPLQe Zhether there LV LQ IaFt 
a GeprLYatLRQ RI OLEert\�  ,I the 6tate LV VatLVILeG there LV QR GeprLYatLRQ RI OLEert\� Lt ZLOO haYe 
GLVFharJeG LtV LPPeGLate REOLJatLRQV�  +RZeYer� LtV pRVLtLYe REOLJatLRQV LQ FertaLQ 
FLrFXPVtaQFeV reTXLre RQJRLQJ PRQLtRrLQJ RI the VLtXatLRQ���1  

���� 7hXV� aIter /RrG 6te\Q LGeQtLILeG the %RXrQeZRRG Jap� the GeFLVLRQ RI the (Ct+5 LQ HL v 
United Kingdom haV EeeQ a FataO\Vt IRr FhaQJe LQ (QJOLVh OaZ� OeaGLQJ tR aPeQGPeQtV tR the 
0C$ aQG GeYeORpPeQt RI the 'R/6�  ,Q aGGLtLRQ� the 8. 6XprePe CRXrt GeFLVLRQ LQ Cheshire 
West haV e[paQGeG the VFRpe RI the FLrFXPVtaQFeV tR ZhLFh the prRFeGXraO prRteFtLRQV� 
prRYLGeG E\ the 'R/6� PXVt appO\� 7he (XrRpeaQ hXPaQ rLJhtV MXrLVprXGeQFe aOVR FRQILrPV 
that 6tateV PXVt prRaFtLYeO\ eQVXre there are OeJaO VaIeJXarGV LQ pOaFe� VXppRrteG E\ a 
VpeeG\ reYLeZ prRFeVV� tR eQVXre that LQGLYLGXaOV ZhR OaFN FapaFLt\ are QRt arELtrarLO\ 
GetaLQeG� 

 

                                                
���   Storck v Germany ������ �� (+55 � >9�@ VetV RXt the prLQFLpOe that the 6tate Pa\ Ee aFFRXQtaEOe eYeQ 

IRr prLYate GeprLYatLRQV RI OLEert\�   ,Q thLV FaVe� the Vtate EeFaPe LQYROYeG ZheQ the appOLFaQt ZaV 
ErRXJht EaFN tR a prLYate pV\FhLatrLF hRVpLtaO aIter Vhe eVFapeG�  ,Q aGGLtLRQ� the QatLRQaO FRXrt PXVt 
appO\ the prRYLVLRQV RI QatLRQaO OaZ LQ a PaQQer FRPpatLEOe ZLth the rLJhtV prRteFteG E\ the CRQYeQtLRQ� 
7hLV FaVe ZaV appOLeG LQ Cheshire West� 

���    CaVeV Zhere the C23 haV aZarGeG GaPaJeV IRr a GeprLYatLRQ RI OLEert\ LQFOXGe� Hillingdon v Neary� 
aERYe Q ���� Zhere 0r 1ear\ ZaV aZarGeG ������� pOXV FRVtV; A Local Authority v Mr and Mrs D >��1�@ 
(:C23 %��� GaPaJeV RI ������� pOXV FRVtV� aQG Essex County Council v RF >��1�@ (:C23 1� Zhere 
the aXthRrLt\ ZaV RrGereG tR pa\ ������� IRr a VXEVtaQtLYe EreaFh ZhereE\ 5) ZRXOG QRt haYe EeeQ 
GetaLQeG LI the aXthRrLt\ haG aFteG OaZIXOO\� 

��9    Stanev v Bulgaria ���1�� �� +(5 �� at >1��@� Re A and Re C >��1�@ (:+C 9�� �)aP�� 0XQE\ -� at 
>9�@� 

���    A Local Authority v A >��1�@ (:+C 9�� �)$0�� 0XQE\ -� 
��1    ,Q Staffordshire County Council v SRK & Ors >��1�@ (:C23 ��� CharOeV -�  ZheQ appO\LQJ the GeFLVLRQ 

LQ Cheshire :eVt� haG tR FRQVLGer ZheQ the 6tate¶V pRVLtLYe REOLJatLRQV XQGer art � RI the (C+5 are 
eQJaJeG LQ the FRQte[t RI arraQJePeQtV PaGe E\ a GepXt\ LQ aGPLQLVterLQJ a perVRQaO LQMXr\ 
FRPpeQVatLRQ pa\PeQt�  7here ZaV a prLYate GeprLYatLRQ RI OLEert\ �aV the arraQJePeQtV Zere QRt PaGe 
E\ the ORFaO aXthRrLt\� aQG there ZaV a QeeG tR eQVXre that there Zere ZeOIare RrGerV aQG aQ aELOLt\ tR 
reYLeZ the arraQJePeQtV LQ pOaFe�  

�� 
 

3C:  NEW ZEALAND – IMPLICATIONS OF THE BOURNEWOOD GAP 

Identifying the Bournewood gap in New Zealand 

���� 7he FaVe OaZ XQGer the (C+5 aQG the 0C$ LV hLJhO\ reOeYaQt aQG OLNeO\ tR Ee LQIOXeQtLaO LQ 
1eZ =eaOaQG FRXrtV GXe tR the VLPLOarLt\ LQ the prLQFLpOeV ± GraZQ IrRP LQterQatLRQaO aQG 
GRPeVtLF OaZV ± that prRteFt the rLJht QRt tR Ee arELtrarLO\ GetaLQeG LQ (XrRpe aQG 1eZ 
=eaOaQG����  1eZ =eaOaQG LV QRt a part\ tR the (C+5� EXt the (XrRpeaQ MXrLVprXGeQFe LV hLJhO\ 
reOeYaQt tR LQterpretatLRQ RI the eTXLYaOeQt OLEert\ rLJhtV that are JXaraQteeG E\ the 
LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\� pOXV the (QJOLVh 
FRPPRQ OaZ EaFNGrRp tR VXFh OLEert\ rLJhtV ± LQ the tRrt RI IaOVe LPprLVRQPeQt aQG ZrLt RI 
haEeaV FRrpXV ± haV EeeQ LPpRrteG LQtR 1eZ =eaOaQG FRPPRQ OaZ� 

���� ,t LV pRVVLEOe that a VLPLOar FaVe tR Bournewood FRXOG arLVe LQ 1eZ =eaOaQG� XQGer V �� RI the 
1=%25$� 7hLV LV a VLPLOar prRYLVLRQ tR art � RI the (XrRpeaQ CRQYeQtLRQ�  ,Q IaFt� a FaVe 
FRQFerQLQJ LQIRrPaO GeteQtLRQ LQ a GePeQtLa XQLt haV aOreaG\ arLVeQ aV a FRPpOaLQt XQGer the 
+'C CRGe� 

���� ,Q Taikura Trust,��� 0V $, a ���\ear�ROG ZRPaQ ZLth a FRPpOe[ hLVtRr\ RI PeQtaO LOOQeVV aQG 
aOFRhRO aEXVe� ZaV heOG LQ a VeFXre GePeQtLa XQLt IRr aOPRVt a \ear� aJaLQVt her ZLOO� ZLthRXt 
OeJaO aXthRrLt\�  $OthRXJh LQLtLaOO\ Vhe haG EeeQ aGPLtteG tR hRVpLtaO apprRprLateO\� haYLQJ EeeQ 
aVVeVVeG aV QRt haYLQJ the FapaFLt\ tR PaNe GeFLVLRQV reOatLQJ tR her Fare aQG ZeOIare� the 
hRVpLtaO LQFRrreFtO\ aVVXPeG that a perVRQaO RrGer XQGer the 3335 $Ft haG EeeQ REtaLQeG 
IrRP the CRXrt that FRYereG her Fare�  'eVpLte e[preVVLQJ a ZLVh IRr a PRre VXLtaEOe 
pOaFePeQt� 0V $ ZaV eIIeFtLYeO\ GetaLQeG IRr RYer a \ear LQ thLV GePeQtLa XQLt� aJaLQVt her 
ZLVheV aQG FRQtrar\ tR her QeeGV�  0RreRYer� GeVpLte her FapaFLt\ FhaQJLQJ RYer tLPe� Vhe 
ZaV QRt reaVVeVVeG�  

���� 7he +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer IRXQG there ZaV a IaLOXre tR prRYLGe apprRprLate Fare� 
tR 0V $ XQGer 5LJht � RI the +'C CRGe�   5eJarGOeVV RI Zhether there ZaV a FRXrt RrGer 
pOaFLQJ 0V $ LQ the GePeQtLa XQLt� Lt ZaV VtLOO a EreaFh RI her rLJht tR reFeLYe prRper Fare IRr 
the heaOthFare prRYLGerV QRt tR taNe the VtepV tR reaVVeVV her FapaFLt\ aQG aGGreVV her 
LQapprRprLate pOaFePeQt LQ the GePeQtLa XQLt�  7he FaVe ZeQt tR the +XPaQ 5LJhtV 5eYLeZ 
7rLEXQaO� Zhere the tZR $XFNOaQG VerYLFe prRYLGerV ZhR Zere reVpRQVLEOe aJreeG tR pa\ 
FRPpeQVatLRQ tR 0V $¶V eVtate �aV Vhe haG VXEVeTXeQtO\ GLeG aIter her reOeaVe IrRP XQOaZIXO 
GeteQtLRQ�����   

                                                
���     %XtOer aQG %XtOer� aERYe Q �9� at 9�� ³5eIereQFe tR GeFLVLRQV RI the (Ct+5 haV EeeQ reOatLYeO\ IreTXeQt 

LQ 1eZ =eaOaQG FaVe OaZ aQG thLV OeYeO RI FLtatLRQ aQG FRQVLGeratLRQ RI (XrRpeaQ CaVeV LV OLNeO\ tR Ee 
PaLQtaLQeG aV 1eZ =eaOaQG FRXrtV FRQtLQXe tR GraZ RQ GeFLVLRQV RI the 8QLteG .LQJGRP FRXrtV GeFLGLQJ 
FaVeV XQGer the +XPaQ 5LJhtV $Ft 199� �8.�� ZhLFh LQFRrpRrateV PXFh «RI the (XrRpeaQ CRQYeQtLRQ 
LQtR 8. OaZ�´ 

���  +'C Opinion 08HDC20957 Auckland District Health Board, Taikura Trust, Aranui Home and Hospital 
Ltd (Trading as Oak Park Dementia Unit� �� 1RYePEer ��1��� 7he CRPPLVVLRQer¶V RpLQLRQ aQG the FaVe 
EeIRre the +XPaQ 5LJhtV 5eYLeZ 7rLEXQaO GLG QRt e[preVVO\ aGGreVV the rLJht QRt tR Ee arELtrarLO\ 
GetaLQeG XQGer V �� RI the 1=%25$� 

���   7he 7rLEXQaO PaGe GeFOaratLRQV aJaLQVt 7aLNXra 7rXVt aQG $raQXL +RPe aQG +RVpLtaO /LPLteG �traGLQJ 
aV 2aN 3arN 'ePeQtLa 8QLt� IRr IaLOXreV RI Fare aQG EreaFheV RI 0V $¶V rLJhtV E\ IaLOLQJ tR prRYLGe 
VerYLFeV LQ a PaQQer that reVpeFteG her GLJQLt\ aQG LQGepeQGeQFe aQG IaLOLQJ tR prRYLGe VerYLFeV ZLth 
reaVRQaEOe Fare aQG VNLOO�  7hLV FaVe haV EeeQ reIerreG tR E\ PaQ\ FRPPeQtatRrV  aQG ZaV raLVeG E\ 
'r .atLe (ONLQ �$VVRFLate CRPPLVVLRQer� +eaOth aQG 'LVaELOLt\ CRPPLVVLRQ� tR $OLVRQ 'RXJOaVV 
reJarGLQJ thLV reVearFh prRMeFt �1� $XJXVt ��1�). Director of Proceedings v Taikura Trust – Needs 
Assessment and Service Co-ordination Service +557 1R� ������11  >��1�@ 1=+557 � ��� 0arFh 
��1�� Director of Proceedings v Aranui Home & Hospital Ltd – Rest Home +557 1R� ������11  >��1�@ 
1=+557 � ��� 0arFh ��1��� 
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OeJaO terPV� the 6tate LV reVpRQVLEOe IRr aQ REMeFtLYe GeprLYatLRQ RI OLEert\ tR ZhLFh the 
LQGLYLGXaO LQ TXeVtLRQ VXEMeFtLYeO\ FaQQRt FRQVeQt����  $rtLFOe ��1��e� RI the (XrRpeaQ 
CRQYeQtLRQ reTXLreV that IRrPaO aXthRrLt\ LV prRYLGeG tR reQGer that GeteQtLRQ OaZIXO� 7he 
IaLOXreV RI pXEOLF ERGLeV tR eQVXre that there LV prRper FRQVLGeratLRQ� LQ aGYaQFe RI the GeFLVLRQ 
EeLQJ PaGe� RI the QeFeVVLt\ RI rePRYLQJ LQGLYLGXaOV IrRP theLr hRPe aQG pOaFLQJ theP LQ 
LQVtLtXtLRQaO Fare LQ theLr EeVt LQtereVtV� haYe EeeQ eYLGeQt LQ VRPe hLJh�prRILOe FaVeV Zhere 
GaPaJeV Zere aZarGeG IRr the XQaXthRrLVeG GeprLYatLRQ RI OLEert\���� 

���� 7he pRVLtLYe REOLJatLRQ RI the 6tate tR taNe PeaVXreV ³prRYLGLQJ eIIeFtLYe prRteFtLRQ´ e[teQGV 
tR ³prLYate´ GeprLYatLRQV RI OLEert\ �E\ aQ LQGLYLGXaO Rr ERG\�� eYeQ Zhere the 6tate haV haG QR 
part LQ PaNLQJ the arraQJePeQtV���9   $ppO\LQJ theVe prLQFLpOeV� LQ A Local Authority v A��� Lt 
ZaV heOG that Zhere the 6tate �LQ thLV FaVe a ORFaO aXthRrLt\� ³NQRZV Rr RXJht tR NQRZ´ that a 
perVRQ LV VXEMeFt tR reVtrLFtLRQV LPpRVeG E\ a prLYate LQGLYLGXaO that arJXaEO\ aPRXQt tR 
GeprLYatLRQ RI OLEert\� theQ the 6tate¶V pRVLtLYe REOLJatLRQV XQGer art � ZRXOG Ee trLJJereG�  
7heVe REOLJatLRQV LQFOXGe the GXt\ tR LQYeVtLJate� LQ RrGer tR GeterPLQe Zhether there LV LQ IaFt 
a GeprLYatLRQ RI OLEert\�  ,I the 6tate LV VatLVILeG there LV QR GeprLYatLRQ RI OLEert\� Lt ZLOO haYe 
GLVFharJeG LtV LPPeGLate REOLJatLRQV�  +RZeYer� LtV pRVLtLYe REOLJatLRQV LQ FertaLQ 
FLrFXPVtaQFeV reTXLre RQJRLQJ PRQLtRrLQJ RI the VLtXatLRQ���1  

���� 7hXV� aIter /RrG 6te\Q LGeQtLILeG the %RXrQeZRRG Jap� the GeFLVLRQ RI the (Ct+5 LQ HL v 
United Kingdom haV EeeQ a FataO\Vt IRr FhaQJe LQ (QJOLVh OaZ� OeaGLQJ tR aPeQGPeQtV tR the 
0C$ aQG GeYeORpPeQt RI the 'R/6�  ,Q aGGLtLRQ� the 8. 6XprePe CRXrt GeFLVLRQ LQ Cheshire 
West haV e[paQGeG the VFRpe RI the FLrFXPVtaQFeV tR ZhLFh the prRFeGXraO prRteFtLRQV� 
prRYLGeG E\ the 'R/6� PXVt appO\� 7he (XrRpeaQ hXPaQ rLJhtV MXrLVprXGeQFe aOVR FRQILrPV 
that 6tateV PXVt prRaFtLYeO\ eQVXre there are OeJaO VaIeJXarGV LQ pOaFe� VXppRrteG E\ a 
VpeeG\ reYLeZ prRFeVV� tR eQVXre that LQGLYLGXaOV ZhR OaFN FapaFLt\ are QRt arELtrarLO\ 
GetaLQeG� 

 

                                                
���   Storck v Germany ������ �� (+55 � >9�@ VetV RXt the prLQFLpOe that the 6tate Pa\ Ee aFFRXQtaEOe eYeQ 

IRr prLYate GeprLYatLRQV RI OLEert\�   ,Q thLV FaVe� the Vtate EeFaPe LQYROYeG ZheQ the appOLFaQt ZaV 
ErRXJht EaFN tR a prLYate pV\FhLatrLF hRVpLtaO aIter Vhe eVFapeG�  ,Q aGGLtLRQ� the QatLRQaO FRXrt PXVt 
appO\ the prRYLVLRQV RI QatLRQaO OaZ LQ a PaQQer FRPpatLEOe ZLth the rLJhtV prRteFteG E\ the CRQYeQtLRQ� 
7hLV FaVe ZaV appOLeG LQ Cheshire West� 

���    CaVeV Zhere the C23 haV aZarGeG GaPaJeV IRr a GeprLYatLRQ RI OLEert\ LQFOXGe� Hillingdon v Neary� 
aERYe Q ���� Zhere 0r 1ear\ ZaV aZarGeG ������� pOXV FRVtV; A Local Authority v Mr and Mrs D >��1�@ 
(:C23 %��� GaPaJeV RI ������� pOXV FRVtV� aQG Essex County Council v RF >��1�@ (:C23 1� Zhere 
the aXthRrLt\ ZaV RrGereG tR pa\ ������� IRr a VXEVtaQtLYe EreaFh ZhereE\ 5) ZRXOG QRt haYe EeeQ 
GetaLQeG LI the aXthRrLt\ haG aFteG OaZIXOO\� 

��9    Stanev v Bulgaria ���1�� �� +(5 �� at >1��@� Re A and Re C >��1�@ (:+C 9�� �)aP�� 0XQE\ -� at 
>9�@� 

���    A Local Authority v A >��1�@ (:+C 9�� �)$0�� 0XQE\ -� 
��1    ,Q Staffordshire County Council v SRK & Ors >��1�@ (:C23 ��� CharOeV -�  ZheQ appO\LQJ the GeFLVLRQ 

LQ Cheshire :eVt� haG tR FRQVLGer ZheQ the 6tate¶V pRVLtLYe REOLJatLRQV XQGer art � RI the (C+5 are 
eQJaJeG LQ the FRQte[t RI arraQJePeQtV PaGe E\ a GepXt\ LQ aGPLQLVterLQJ a perVRQaO LQMXr\ 
FRPpeQVatLRQ pa\PeQt�  7here ZaV a prLYate GeprLYatLRQ RI OLEert\ �aV the arraQJePeQtV Zere QRt PaGe 
E\ the ORFaO aXthRrLt\� aQG there ZaV a QeeG tR eQVXre that there Zere ZeOIare RrGerV aQG aQ aELOLt\ tR 
reYLeZ the arraQJePeQtV LQ pOaFe�  

�� 
 

3C:  NEW ZEALAND – IMPLICATIONS OF THE BOURNEWOOD GAP 

Identifying the Bournewood gap in New Zealand 

���� 7he FaVe OaZ XQGer the (C+5 aQG the 0C$ LV hLJhO\ reOeYaQt aQG OLNeO\ tR Ee LQIOXeQtLaO LQ 
1eZ =eaOaQG FRXrtV GXe tR the VLPLOarLt\ LQ the prLQFLpOeV ± GraZQ IrRP LQterQatLRQaO aQG 
GRPeVtLF OaZV ± that prRteFt the rLJht QRt tR Ee arELtrarLO\ GetaLQeG LQ (XrRpe aQG 1eZ 
=eaOaQG����  1eZ =eaOaQG LV QRt a part\ tR the (C+5� EXt the (XrRpeaQ MXrLVprXGeQFe LV hLJhO\ 
reOeYaQt tR LQterpretatLRQ RI the eTXLYaOeQt OLEert\ rLJhtV that are JXaraQteeG E\ the 
LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV tR ZhLFh 1eZ =eaOaQG LV a part\� pOXV the (QJOLVh 
FRPPRQ OaZ EaFNGrRp tR VXFh OLEert\ rLJhtV ± LQ the tRrt RI IaOVe LPprLVRQPeQt aQG ZrLt RI 
haEeaV FRrpXV ± haV EeeQ LPpRrteG LQtR 1eZ =eaOaQG FRPPRQ OaZ� 

���� ,t LV pRVVLEOe that a VLPLOar FaVe tR Bournewood FRXOG arLVe LQ 1eZ =eaOaQG� XQGer V �� RI the 
1=%25$� 7hLV LV a VLPLOar prRYLVLRQ tR art � RI the (XrRpeaQ CRQYeQtLRQ�  ,Q IaFt� a FaVe 
FRQFerQLQJ LQIRrPaO GeteQtLRQ LQ a GePeQtLa XQLt haV aOreaG\ arLVeQ aV a FRPpOaLQt XQGer the 
+'C CRGe� 

���� ,Q Taikura Trust,��� 0V $, a ���\ear�ROG ZRPaQ ZLth a FRPpOe[ hLVtRr\ RI PeQtaO LOOQeVV aQG 
aOFRhRO aEXVe� ZaV heOG LQ a VeFXre GePeQtLa XQLt IRr aOPRVt a \ear� aJaLQVt her ZLOO� ZLthRXt 
OeJaO aXthRrLt\�  $OthRXJh LQLtLaOO\ Vhe haG EeeQ aGPLtteG tR hRVpLtaO apprRprLateO\� haYLQJ EeeQ 
aVVeVVeG aV QRt haYLQJ the FapaFLt\ tR PaNe GeFLVLRQV reOatLQJ tR her Fare aQG ZeOIare� the 
hRVpLtaO LQFRrreFtO\ aVVXPeG that a perVRQaO RrGer XQGer the 3335 $Ft haG EeeQ REtaLQeG 
IrRP the CRXrt that FRYereG her Fare�  'eVpLte e[preVVLQJ a ZLVh IRr a PRre VXLtaEOe 
pOaFePeQt� 0V $ ZaV eIIeFtLYeO\ GetaLQeG IRr RYer a \ear LQ thLV GePeQtLa XQLt� aJaLQVt her 
ZLVheV aQG FRQtrar\ tR her QeeGV�  0RreRYer� GeVpLte her FapaFLt\ FhaQJLQJ RYer tLPe� Vhe 
ZaV QRt reaVVeVVeG�  

���� 7he +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer IRXQG there ZaV a IaLOXre tR prRYLGe apprRprLate Fare� 
tR 0V $ XQGer 5LJht � RI the +'C CRGe�   5eJarGOeVV RI Zhether there ZaV a FRXrt RrGer 
pOaFLQJ 0V $ LQ the GePeQtLa XQLt� Lt ZaV VtLOO a EreaFh RI her rLJht tR reFeLYe prRper Fare IRr 
the heaOthFare prRYLGerV QRt tR taNe the VtepV tR reaVVeVV her FapaFLt\ aQG aGGreVV her 
LQapprRprLate pOaFePeQt LQ the GePeQtLa XQLt�  7he FaVe ZeQt tR the +XPaQ 5LJhtV 5eYLeZ 
7rLEXQaO� Zhere the tZR $XFNOaQG VerYLFe prRYLGerV ZhR Zere reVpRQVLEOe aJreeG tR pa\ 
FRPpeQVatLRQ tR 0V $¶V eVtate �aV Vhe haG VXEVeTXeQtO\ GLeG aIter her reOeaVe IrRP XQOaZIXO 
GeteQtLRQ�����   

                                                
���     %XtOer aQG %XtOer� aERYe Q �9� at 9�� ³5eIereQFe tR GeFLVLRQV RI the (Ct+5 haV EeeQ reOatLYeO\ IreTXeQt 

LQ 1eZ =eaOaQG FaVe OaZ aQG thLV OeYeO RI FLtatLRQ aQG FRQVLGeratLRQ RI (XrRpeaQ CaVeV LV OLNeO\ tR Ee 
PaLQtaLQeG aV 1eZ =eaOaQG FRXrtV FRQtLQXe tR GraZ RQ GeFLVLRQV RI the 8QLteG .LQJGRP FRXrtV GeFLGLQJ 
FaVeV XQGer the +XPaQ 5LJhtV $Ft 199� �8.�� ZhLFh LQFRrpRrateV PXFh «RI the (XrRpeaQ CRQYeQtLRQ 
LQtR 8. OaZ�´ 

���  +'C Opinion 08HDC20957 Auckland District Health Board, Taikura Trust, Aranui Home and Hospital 
Ltd (Trading as Oak Park Dementia Unit� �� 1RYePEer ��1��� 7he CRPPLVVLRQer¶V RpLQLRQ aQG the FaVe 
EeIRre the +XPaQ 5LJhtV 5eYLeZ 7rLEXQaO GLG QRt e[preVVO\ aGGreVV the rLJht QRt tR Ee arELtrarLO\ 
GetaLQeG XQGer V �� RI the 1=%25$� 

���   7he 7rLEXQaO PaGe GeFOaratLRQV aJaLQVt 7aLNXra 7rXVt aQG $raQXL +RPe aQG +RVpLtaO /LPLteG �traGLQJ 
aV 2aN 3arN 'ePeQtLa 8QLt� IRr IaLOXreV RI Fare aQG EreaFheV RI 0V $¶V rLJhtV E\ IaLOLQJ tR prRYLGe 
VerYLFeV LQ a PaQQer that reVpeFteG her GLJQLt\ aQG LQGepeQGeQFe aQG IaLOLQJ tR prRYLGe VerYLFeV ZLth 
reaVRQaEOe Fare aQG VNLOO�  7hLV FaVe haV EeeQ reIerreG tR E\ PaQ\ FRPPeQtatRrV  aQG ZaV raLVeG E\ 
'r .atLe (ONLQ �$VVRFLate CRPPLVVLRQer� +eaOth aQG 'LVaELOLt\ CRPPLVVLRQ� tR $OLVRQ 'RXJOaVV 
reJarGLQJ thLV reVearFh prRMeFt �1� $XJXVt ��1�). Director of Proceedings v Taikura Trust – Needs 
Assessment and Service Co-ordination Service +557 1R� ������11  >��1�@ 1=+557 � ��� 0arFh 
��1�� Director of Proceedings v Aranui Home & Hospital Ltd – Rest Home +557 1R� ������11  >��1�@ 
1=+557 � ��� 0arFh ��1��� 
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���� 5LJht ���� RI the +'C CRGe���� EaVeG RQ the FRPPRQ OaZ prLQFLpOe Rr GRFtrLQe RI QeFeVVLt\���� 
ZaV QRt VpeFLILFaOO\ reOLeG XpRQ tR MXVtLI\ 0V $¶V GeteQtLRQ LQ Taikura Trust. 0V $¶V LQLtLaO 
aGPLVVLRQ tR hRVpLtaO IRr Fare ZaV perhapV GeIeQVLEOe RQ that EaVLV� EXt her RQJRLQJ GeteQtLRQ 
ZaV QRt�  7he prLQFLpOe RI QeFeVVLt\ LPpRVeG a FOear REOLJatLRQ RQ the VtaII� ZhLFh ZaV QRt 
Pet� tR eQVXre the prRYLVLRQ RI VeFXre Fare FRQtLQXeG tR Ee LQ her EeVt LQtereVtV�  )XrtherPRre� 
eYeQ ZheQ 0V $ REMeFteG tR her ORQJer�terP Fare� QR LQGepeQGeQt reYLeZ prRFeVV ZaV 
aFtLYateG� partLFXOarO\ QRQe LQYROYLQJ a FRXrt Rr trLEXQaO�  2EtaLQLQJ a retrRVpeFtLYe 3335 $Ft 
RrGer ZRXOG QRt haYe aGGreVVeG the prREOeP RI there EeLQJ a OaFN RI VaIeJXarGV that are 
LQteQGeG tR Rperate LQ aGYaQFe RI the perVRQ¶V GeteQtLRQ Rr� LQ thLV FaVe� 0V $¶V RQJRLQJ 
GeteQtLRQ� 7hLV FaVe thereIRre LOOXVtrateV the e[LVteQFe RI the %RXrQeZRRG Jap LQ 1eZ 
=eaOaQG�   

���9 5LJht ���� RI the +'C CRGe LV a praJPatLF reVpRQVe tR the QeeG IRr eYer\Ga\ GeFLVLRQ�
PaNLQJ� aQG IRr FRPPRQ VeQVe GeFLVLRQV tR Ee PaGe RQ a VhRrt�terP EaVLV� IRr peRpOe ZhR� 
IRr a raQJe RI reaVRQV� are XQaEOe tR FRQVeQt tR theLr heaOthFare�  0artLQ haV VXJJeVteG that 
5LJht ���� LV EeVt VeeQ aV a Vet RI prRteFtLRQV IRr FRQVXPerV ZhR FaQQRt FRQVeQt tR 
treatPeQt����   ,Q PRre VtrLFtO\ OeJaO terPV� hRZeYer� the VR�FaOOeG rLJht prRYLGeV a GeIeQFe IRr 
heaOth praFtLtLRQerV tR +'C CRGe OLaELOLt\� rather thaQ a VaIeJXarG IRr peRpOe ZhR OaFN FapaFLt\ 
aQG are XQaEOe tR FRQVeQt����   ,t GReV QRt prRYLGe prRFeGXraO prRteFtLRQV� Rr aQ LQGepeQGeQt 
reYLeZ prRFeVV� IRr peRpOe ZhR OaFN FapaFLt\ RQ aQ RQJRLQJ EaVLV� FRQFerQLQJ GeFLVLRQV VXFh 
aV VeGatLRQ� IRrFLEOe reVtraLQt� Rr XVe RI FRerFLRQ LQ theLr GeteQtLRQ� Zhether FRPpOLaQt Rr QRt� 
Rr FRQFerQLQJ GeFLVLRQV aERXt theLr OLYLQJ arraQJePeQtV Rr theLr IRrFLEOe traQVpRrt tR a pOaFe 
RI reVLGeQFe�   

���� 7here ZLOO Ee PaQ\ LQVtaQFeV Zhere the OaZIXOQeVV RI a perVRQ¶V LQLtLaO GeteQtLRQ LQ Fare ZRXOG 
Ee FOearO\ MXVtLILeG XQGer the prLQFLpOe RI QeFeVVLt\ EXt the RrLJLQaO reaVRQV IRr theLr GeteQtLRQ 
Pa\ FeaVe tR Ee YaOLG LI theLr FRQGLtLRQ FhaQJeV�  7heLr RQJRLQJ GeteQtLRQ Pa\ theQ EeFRPe 
a GLVprRpRrtLRQate reVpRQVe tR the VLtXatLRQ� aQG a EreaFh RI V �� RI the 1=%25$���9  
0RreRYer� XQGer 1eZ =eaOaQG OaZ� the preFLVe VLtXatLRQV LQ ZhLFh prRYLGerV Pa\ reO\ RQ 5LJht 
����� Rr PXVt� LQVteaG� VeeN a FRXrt RrGer� are QRt IXOO\ FOear�  ,Q praFtLFe� Lt VeePV that 
prRYLGerV teQG QRt tR rLVN reO\LQJ RQ 5LJht ���� aORQe LQ PRre FRQteQtLRXV FaVeV� VXFh aV Zhere 
a IaPLO\ GLVpXte e[LVtV aERXt Zhere tR pOaFe aQ ROGer IaPLO\ PePEer� Zhere the perVRQ 
VtreQXRXVO\ REMeFtV tR the prRpRVeG arraQJePeQtV �partLFXOarO\ theLr aGPLVVLRQ tR a VeFXre 
GePeQtLa XQLt�� aQG Zhere there LV QR REYLRXV IaPLO\ PePEer Rr IrLeQG aYaLOaEOe ZhR LV 
FRQFerQeG aERXt the perVRQ¶V ORQJ�terP LQtereVtV�  ,Q thRVe FaVeV� thereIRre� PRre IRrPaO 
OeJaO arraQJePeQtV Pa\ Ee VRXJht� $V a reVXOt� prRYLGerV¶ FRQGXFt LQ thLV reJarG Pa\ Ee 
LQFRQVLVteQt aQG LGLRV\QFratLF��9� 

 

                                                
���   +'C CRGe� 5LJht ���� LV Vet RXt LQ IXOO LQ $ppeQGL[ C /eJLVOatLRQ aQG ,QterQatLRQaO +XPaQ 5LJhtV 

CRQYeQtLRQV aQG LV aOVR GLVFXVVeG LQ Chapter � %eVt ,QtereVtV aQG Chapter � 5eVearFh RQ 3eRpOe ZhR 
/aFN CapaFLt\� 

���   6ee Chapter � %eVt ,QtereVtV aQG a GLVFXVVLRQ RI a hLVtRr\ RI the GeFOaratRr\ MXrLVGLFtLRQ aQG the GRFtrLQe 
RI QeFeVVLt\� Re F (Mental Sterilisation) >199�@ � $C 1�  ,Q (QJOaQG� the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ 
aV eVtaEOLVheG LQ Re F aQG reILQeG LQ VXEVeTXeQt FaVe OaZ haV OarJeO\ EeeQ VXperVeGeG LQ reOatLRQ tR 
aFtV RI Fare aQG treatPeQt E\ 0eQtaO CapaFLt\ $Ft ���� VV � aQG �� 

���    0artLQ� aERYe Q ��9� 
���    $OthRXJh a GeIeQFe LQ LtV RZQ rLJht� 5LJht ���� LV VXEMeFt tR FOaXVe ��  7hLV prRYLGeV that heaOthFare 

prRYLGerV ZLOO QRt Ee LQ EreaFh RI aQ\ RI the rLJhtV LQ the +'C CRGe LI the\ haYe taNeQ µreaVRQaEOe aFtLRQV 
LQ the FLrFXPVtaQFeV´�  7hLV ZRXOG LQFOXGe taNLQJ LQtR aFFRXQt the XrJeQF\ RI the reTXLreG treatPeQt aQG 
reVRXrFe LPpOLFatLRQV�  

��9   Zaoui� aERYe Q ��� at >1��@� 
�9�   $QeFGRtaOO\� aQG LQ the ZrLter¶V e[perLeQFe� there are LQFRQVLVteQt apprRaFheV E\ '+%V aV tR Zhether 

the\ ZLOO reO\ RQ 5LJht ���� Rr VeeN a FRXrt RrGer XQGer the 3335 $Ft� LQ theVe FLrFXPVtaQFeV LQ the 
aEVeQFe RI a FRXrt RrGer� 

�9 
 

Current problems and practice  

���1 7he OaFN RI OeJaO VaIeJXarGV tR prRteFt the OLEertLeV RI peRpOe ZLth LPpaLreG FapaFLt\ LV 
thereIRre a PaMRr LVVXe IRr heaOth aQG GLVaELOLt\ prRYLGerV� LQFOXGLQJ FOLQLFLaQV aQG VRFLaO 
ZRrNerV� partLFXOarO\ thRVe ZRrNLQJ ZLth peRpOe ZLth GePeQtLa ZhR are LQ VRPe IRrP RI VeFXre 
Rr ORFNeG reVLGeQtLaO Fare�  

���� 7here are aOVR peRpOe ZLth PLOGer IRrPV RI GePeQtLa ZhR Pa\ retaLQ VRPe GeJree RI FapaFLt\ 
Rr XQGerVtaQGLQJ EXt� ZLth tLPe� theLr GePeQtLa FaQ e[peFt tR prRJreVV aQG theLr reaVRQLQJ 
ZLOO GeterLRrate tR the e[teQt the\ ZLOO EeFRPe XQaEOe tR FRQtrLEXte tR GeFLVLRQ�PaNLQJ tR aQ\ 
Jreat e[teQt�  )XrtherPRre� the ³FRPpOLaQt´ �Rr ³QRQ�GLVVeQtLQJ´� perVRQ ZLth GePeQtLa Pa\ 
QRt aFtLYeO\ REMeFt tR theLr pOaFePeQt� eYeQ LI Lt GReV LQYROYe GeteQtLRQ� EXt the\ Pa\ QRt Ee 
aEOe tR JLYe PeaQLQJIXO FRQVeQt tR Lt�  :hether GetaLQeG LQ a VeFXre GePeQtLa XQLt Rr LQ ORZer 
OeYeOV RI hRVpLtaO Rr reVLGeQtLaO Fare� the\ ZLOO IaFe RQJRLQJ Fare GeFLVLRQV aQG ILQaQFLaO 
TXeVtLRQV FRQFerQLQJ theLr Fare LQ FLrFXPVtaQFeV Zhere the\ are QRt FapaEOe RI PaNLQJ� aQG 
LQ VRPe FLrFXPVtaQFeV partLFLpatLQJ LQ� GeFLVLRQV aIIeFtLQJ theP�  

���� 7he FaVe VtXGLeV EeORZ� EaVeG RQ reaO VLtXatLRQV� GePRQVtrate the prREOePV eQFRXQtereG 
ZheQ peRpOe ZhR OaFN FapaFLt\ are pOaFeG LQ reVLGeQtLaO Fare Rr VXppRrteG OLYLQJ 
arraQJePeQtV� aQG there LV QR aGeTXate OeJaO prRFeVV IRr RYerVLJht Rr reYLeZ RI reVtrLFtLRQV 
RQ theLr OLEert\�  ,Q aOO three FaVeV the peRpOe ZRXOG Peet the ³aFLG teVt´ IRr GeprLYatLRQ RI 
OLEert\� the\ are XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr theP and QRt 
Iree tR OeaYe��91 

Case of Mrs A: older adult with dementia – compliant patient needing long-term 
residential care 

���� 0rV $492 LV a ���\ear�ROG ZRPaQ ZhR LV ErRXJht tR the hRVpLtaO aIter her QeLJhERXrV IRXQG 
Vhe haG IaOOeQ RYer RXtVLGe her hRXVe�  6he LV treateG IRr GeOLrLXP VeFRQGar\ tR LQIeFtLRQ� EXt 
GXrLQJ the FRXrVe RI aGPLVVLRQ Lt EeFRPeV FOear that Vhe haV aQ XQGerO\LQJ GePeQtLa RI at 
OeaVt a PRGerate GeJree� ,Q the PeGLFaO ZarG Vhe LV aJLtateG� ZaQGerV� aQG reVLVtV Fare� 2Q 
RQe RFFaVLRQ Vhe IOeeV the ZarG� appareQtO\ FRQFerQeG that Vhe LV LQ LPPLQeQt GaQJer� 6he 
LV VXEVeTXeQtO\ aGPLtteG tR the pV\FhRJerLatrLF LQpatLeQt XQLt XQGer the 0+�C$7� $Ft�  

���� 0rV $ VettOeV RQ the ZarG� EXt rePaLQV at rLVN RI IaOOV aQG ZaQGerLQJ�  $ YLVLt E\ VtaII tR her 
hRPe reYeaOV VtRFNpLOeG preVFrLEeG PeGLFatLRQ aQG that Vhe haV EeeQ LQFapaEOe RI ORRNLQJ 
aIter herVeOI Rr the hRXVe�  1eYertheOeVV� Vhe QRZ ZaQtV tR retXrQ hRPe ZLthRXt Fare� aOthRXJh 
GLVFXVVLRQV ZLth her eVtaEOLVh that Vhe haV OLttOe reaO appreFLatLRQ RI her PeQtaO aQG ph\VLFaO 
prREOePV aQG the rLVNV aVVRFLateG ZLth theP�  0rV $¶V IaPLO\ aJreeV that� RQ GLVFharJe IrRP 
hRVpLtaO� Vhe ZLOO QeeG reVLGeQtLaO �aQG PRVt OLNeO\ GePeQtLa� Fare�  0rV $ haV QRt e[eFXteG 
aQ (32$ aQG� aV LV RIteQ the FaVe� the IaFLOLt\ tR ZhLFh Vhe ZLOO JR thereIRre reTXLreV a FRXrt 
RrGer tR Ee LQ pOaFe tR aXthRrLVe her aGPLVVLRQ ZheQ Vhe FaQQRt FRQVeQt tR her Fare�  

                                                
�91    Cheshire West� aERYe Q �� 
�9�   CaVe VtXG\ prRYLGeG E\ 'r 0arN )LVher� FRQVXOtaQt pV\FhLatrLVt� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 

3eRpOe� 0LGGOePRre hRVpLtaO� CRXQtLeV 0aQXNaX '+%� 
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���� 5LJht ���� RI the +'C CRGe���� EaVeG RQ the FRPPRQ OaZ prLQFLpOe Rr GRFtrLQe RI QeFeVVLt\���� 
ZaV QRt VpeFLILFaOO\ reOLeG XpRQ tR MXVtLI\ 0V $¶V GeteQtLRQ LQ Taikura Trust. 0V $¶V LQLtLaO 
aGPLVVLRQ tR hRVpLtaO IRr Fare ZaV perhapV GeIeQVLEOe RQ that EaVLV� EXt her RQJRLQJ GeteQtLRQ 
ZaV QRt�  7he prLQFLpOe RI QeFeVVLt\ LPpRVeG a FOear REOLJatLRQ RQ the VtaII� ZhLFh ZaV QRt 
Pet� tR eQVXre the prRYLVLRQ RI VeFXre Fare FRQtLQXeG tR Ee LQ her EeVt LQtereVtV�  )XrtherPRre� 
eYeQ ZheQ 0V $ REMeFteG tR her ORQJer�terP Fare� QR LQGepeQGeQt reYLeZ prRFeVV ZaV 
aFtLYateG� partLFXOarO\ QRQe LQYROYLQJ a FRXrt Rr trLEXQaO�  2EtaLQLQJ a retrRVpeFtLYe 3335 $Ft 
RrGer ZRXOG QRt haYe aGGreVVeG the prREOeP RI there EeLQJ a OaFN RI VaIeJXarGV that are 
LQteQGeG tR Rperate LQ aGYaQFe RI the perVRQ¶V GeteQtLRQ Rr� LQ thLV FaVe� 0V $¶V RQJRLQJ 
GeteQtLRQ� 7hLV FaVe thereIRre LOOXVtrateV the e[LVteQFe RI the %RXrQeZRRG Jap LQ 1eZ 
=eaOaQG�   

���9 5LJht ���� RI the +'C CRGe LV a praJPatLF reVpRQVe tR the QeeG IRr eYer\Ga\ GeFLVLRQ�
PaNLQJ� aQG IRr FRPPRQ VeQVe GeFLVLRQV tR Ee PaGe RQ a VhRrt�terP EaVLV� IRr peRpOe ZhR� 
IRr a raQJe RI reaVRQV� are XQaEOe tR FRQVeQt tR theLr heaOthFare�  0artLQ haV VXJJeVteG that 
5LJht ���� LV EeVt VeeQ aV a Vet RI prRteFtLRQV IRr FRQVXPerV ZhR FaQQRt FRQVeQt tR 
treatPeQt����   ,Q PRre VtrLFtO\ OeJaO terPV� hRZeYer� the VR�FaOOeG rLJht prRYLGeV a GeIeQFe IRr 
heaOth praFtLtLRQerV tR +'C CRGe OLaELOLt\� rather thaQ a VaIeJXarG IRr peRpOe ZhR OaFN FapaFLt\ 
aQG are XQaEOe tR FRQVeQt����   ,t GReV QRt prRYLGe prRFeGXraO prRteFtLRQV� Rr aQ LQGepeQGeQt 
reYLeZ prRFeVV� IRr peRpOe ZhR OaFN FapaFLt\ RQ aQ RQJRLQJ EaVLV� FRQFerQLQJ GeFLVLRQV VXFh 
aV VeGatLRQ� IRrFLEOe reVtraLQt� Rr XVe RI FRerFLRQ LQ theLr GeteQtLRQ� Zhether FRPpOLaQt Rr QRt� 
Rr FRQFerQLQJ GeFLVLRQV aERXt theLr OLYLQJ arraQJePeQtV Rr theLr IRrFLEOe traQVpRrt tR a pOaFe 
RI reVLGeQFe�   

���� 7here ZLOO Ee PaQ\ LQVtaQFeV Zhere the OaZIXOQeVV RI a perVRQ¶V LQLtLaO GeteQtLRQ LQ Fare ZRXOG 
Ee FOearO\ MXVtLILeG XQGer the prLQFLpOe RI QeFeVVLt\ EXt the RrLJLQaO reaVRQV IRr theLr GeteQtLRQ 
Pa\ FeaVe tR Ee YaOLG LI theLr FRQGLtLRQ FhaQJeV�  7heLr RQJRLQJ GeteQtLRQ Pa\ theQ EeFRPe 
a GLVprRpRrtLRQate reVpRQVe tR the VLtXatLRQ� aQG a EreaFh RI V �� RI the 1=%25$���9  
0RreRYer� XQGer 1eZ =eaOaQG OaZ� the preFLVe VLtXatLRQV LQ ZhLFh prRYLGerV Pa\ reO\ RQ 5LJht 
����� Rr PXVt� LQVteaG� VeeN a FRXrt RrGer� are QRt IXOO\ FOear�  ,Q praFtLFe� Lt VeePV that 
prRYLGerV teQG QRt tR rLVN reO\LQJ RQ 5LJht ���� aORQe LQ PRre FRQteQtLRXV FaVeV� VXFh aV Zhere 
a IaPLO\ GLVpXte e[LVtV aERXt Zhere tR pOaFe aQ ROGer IaPLO\ PePEer� Zhere the perVRQ 
VtreQXRXVO\ REMeFtV tR the prRpRVeG arraQJePeQtV �partLFXOarO\ theLr aGPLVVLRQ tR a VeFXre 
GePeQtLa XQLt�� aQG Zhere there LV QR REYLRXV IaPLO\ PePEer Rr IrLeQG aYaLOaEOe ZhR LV 
FRQFerQeG aERXt the perVRQ¶V ORQJ�terP LQtereVtV�  ,Q thRVe FaVeV� thereIRre� PRre IRrPaO 
OeJaO arraQJePeQtV Pa\ Ee VRXJht� $V a reVXOt� prRYLGerV¶ FRQGXFt LQ thLV reJarG Pa\ Ee 
LQFRQVLVteQt aQG LGLRV\QFratLF��9� 

 

                                                
���   +'C CRGe� 5LJht ���� LV Vet RXt LQ IXOO LQ $ppeQGL[ C /eJLVOatLRQ aQG ,QterQatLRQaO +XPaQ 5LJhtV 

CRQYeQtLRQV aQG LV aOVR GLVFXVVeG LQ Chapter � %eVt ,QtereVtV aQG Chapter � 5eVearFh RQ 3eRpOe ZhR 
/aFN CapaFLt\� 

���   6ee Chapter � %eVt ,QtereVtV aQG a GLVFXVVLRQ RI a hLVtRr\ RI the GeFOaratRr\ MXrLVGLFtLRQ aQG the GRFtrLQe 
RI QeFeVVLt\� Re F (Mental Sterilisation) >199�@ � $C 1�  ,Q (QJOaQG� the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ 
aV eVtaEOLVheG LQ Re F aQG reILQeG LQ VXEVeTXeQt FaVe OaZ haV OarJeO\ EeeQ VXperVeGeG LQ reOatLRQ tR 
aFtV RI Fare aQG treatPeQt E\ 0eQtaO CapaFLt\ $Ft ���� VV � aQG �� 

���    0artLQ� aERYe Q ��9� 
���    $OthRXJh a GeIeQFe LQ LtV RZQ rLJht� 5LJht ���� LV VXEMeFt tR FOaXVe ��  7hLV prRYLGeV that heaOthFare 

prRYLGerV ZLOO QRt Ee LQ EreaFh RI aQ\ RI the rLJhtV LQ the +'C CRGe LI the\ haYe taNeQ µreaVRQaEOe aFtLRQV 
LQ the FLrFXPVtaQFeV´�  7hLV ZRXOG LQFOXGe taNLQJ LQtR aFFRXQt the XrJeQF\ RI the reTXLreG treatPeQt aQG 
reVRXrFe LPpOLFatLRQV�  

��9   Zaoui� aERYe Q ��� at >1��@� 
�9�   $QeFGRtaOO\� aQG LQ the ZrLter¶V e[perLeQFe� there are LQFRQVLVteQt apprRaFheV E\ '+%V aV tR Zhether 

the\ ZLOO reO\ RQ 5LJht ���� Rr VeeN a FRXrt RrGer XQGer the 3335 $Ft� LQ theVe FLrFXPVtaQFeV LQ the 
aEVeQFe RI a FRXrt RrGer� 
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Current problems and practice  

���1 7he OaFN RI OeJaO VaIeJXarGV tR prRteFt the OLEertLeV RI peRpOe ZLth LPpaLreG FapaFLt\ LV 
thereIRre a PaMRr LVVXe IRr heaOth aQG GLVaELOLt\ prRYLGerV� LQFOXGLQJ FOLQLFLaQV aQG VRFLaO 
ZRrNerV� partLFXOarO\ thRVe ZRrNLQJ ZLth peRpOe ZLth GePeQtLa ZhR are LQ VRPe IRrP RI VeFXre 
Rr ORFNeG reVLGeQtLaO Fare�  

���� 7here are aOVR peRpOe ZLth PLOGer IRrPV RI GePeQtLa ZhR Pa\ retaLQ VRPe GeJree RI FapaFLt\ 
Rr XQGerVtaQGLQJ EXt� ZLth tLPe� theLr GePeQtLa FaQ e[peFt tR prRJreVV aQG theLr reaVRQLQJ 
ZLOO GeterLRrate tR the e[teQt the\ ZLOO EeFRPe XQaEOe tR FRQtrLEXte tR GeFLVLRQ�PaNLQJ tR aQ\ 
Jreat e[teQt�  )XrtherPRre� the ³FRPpOLaQt´ �Rr ³QRQ�GLVVeQtLQJ´� perVRQ ZLth GePeQtLa Pa\ 
QRt aFtLYeO\ REMeFt tR theLr pOaFePeQt� eYeQ LI Lt GReV LQYROYe GeteQtLRQ� EXt the\ Pa\ QRt Ee 
aEOe tR JLYe PeaQLQJIXO FRQVeQt tR Lt�  :hether GetaLQeG LQ a VeFXre GePeQtLa XQLt Rr LQ ORZer 
OeYeOV RI hRVpLtaO Rr reVLGeQtLaO Fare� the\ ZLOO IaFe RQJRLQJ Fare GeFLVLRQV aQG ILQaQFLaO 
TXeVtLRQV FRQFerQLQJ theLr Fare LQ FLrFXPVtaQFeV Zhere the\ are QRt FapaEOe RI PaNLQJ� aQG 
LQ VRPe FLrFXPVtaQFeV partLFLpatLQJ LQ� GeFLVLRQV aIIeFtLQJ theP�  

���� 7he FaVe VtXGLeV EeORZ� EaVeG RQ reaO VLtXatLRQV� GePRQVtrate the prREOePV eQFRXQtereG 
ZheQ peRpOe ZhR OaFN FapaFLt\ are pOaFeG LQ reVLGeQtLaO Fare Rr VXppRrteG OLYLQJ 
arraQJePeQtV� aQG there LV QR aGeTXate OeJaO prRFeVV IRr RYerVLJht Rr reYLeZ RI reVtrLFtLRQV 
RQ theLr OLEert\�  ,Q aOO three FaVeV the peRpOe ZRXOG Peet the ³aFLG teVt´ IRr GeprLYatLRQ RI 
OLEert\� the\ are XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr theP and QRt 
Iree tR OeaYe��91 

Case of Mrs A: older adult with dementia – compliant patient needing long-term 
residential care 

���� 0rV $492 LV a ���\ear�ROG ZRPaQ ZhR LV ErRXJht tR the hRVpLtaO aIter her QeLJhERXrV IRXQG 
Vhe haG IaOOeQ RYer RXtVLGe her hRXVe�  6he LV treateG IRr GeOLrLXP VeFRQGar\ tR LQIeFtLRQ� EXt 
GXrLQJ the FRXrVe RI aGPLVVLRQ Lt EeFRPeV FOear that Vhe haV aQ XQGerO\LQJ GePeQtLa RI at 
OeaVt a PRGerate GeJree� ,Q the PeGLFaO ZarG Vhe LV aJLtateG� ZaQGerV� aQG reVLVtV Fare� 2Q 
RQe RFFaVLRQ Vhe IOeeV the ZarG� appareQtO\ FRQFerQeG that Vhe LV LQ LPPLQeQt GaQJer� 6he 
LV VXEVeTXeQtO\ aGPLtteG tR the pV\FhRJerLatrLF LQpatLeQt XQLt XQGer the 0+�C$7� $Ft�  

���� 0rV $ VettOeV RQ the ZarG� EXt rePaLQV at rLVN RI IaOOV aQG ZaQGerLQJ�  $ YLVLt E\ VtaII tR her 
hRPe reYeaOV VtRFNpLOeG preVFrLEeG PeGLFatLRQ aQG that Vhe haV EeeQ LQFapaEOe RI ORRNLQJ 
aIter herVeOI Rr the hRXVe�  1eYertheOeVV� Vhe QRZ ZaQtV tR retXrQ hRPe ZLthRXt Fare� aOthRXJh 
GLVFXVVLRQV ZLth her eVtaEOLVh that Vhe haV OLttOe reaO appreFLatLRQ RI her PeQtaO aQG ph\VLFaO 
prREOePV aQG the rLVNV aVVRFLateG ZLth theP�  0rV $¶V IaPLO\ aJreeV that� RQ GLVFharJe IrRP 
hRVpLtaO� Vhe ZLOO QeeG reVLGeQtLaO �aQG PRVt OLNeO\ GePeQtLa� Fare�  0rV $ haV QRt e[eFXteG 
aQ (32$ aQG� aV LV RIteQ the FaVe� the IaFLOLt\ tR ZhLFh Vhe ZLOO JR thereIRre reTXLreV a FRXrt 
RrGer tR Ee LQ pOaFe tR aXthRrLVe her aGPLVVLRQ ZheQ Vhe FaQQRt FRQVeQt tR her Fare�  

                                                
�91    Cheshire West� aERYe Q �� 
�9�   CaVe VtXG\ prRYLGeG E\ 'r 0arN )LVher� FRQVXOtaQt pV\FhLatrLVt� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 

3eRpOe� 0LGGOePRre hRVpLtaO� CRXQtLeV 0aQXNaX '+%� 
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Discussion 

���� 0rV $¶V FLrFXPVtaQFe LV a FRPPRQ VFeQarLR IRr peRpOe ZLth GePeQtLa IRr ZhRP reVLGeQtLaO 
Fare LV prRpRVeG aV part RI theLr Fare�  (YeQ LI 0rV $ haG aQ appRLQteG attRrQe\ XQGer aQ 
(32$� Rr a ZeOIare JXarGLaQ� theVe GeFLVLRQ�PaNerV are QRt QeFeVVarLO\ ZeOO eTXLppeG tR 
QaYLJate the aGPLVVLRQ Rr pOaFePeQt prRFeVV RQ her EehaOI� aQG the\ Pa\ haYe a FRQIOLFt RI 
LQtereVt FRQFerQLQJ the GeFLVLRQ tR aGPLt her tR reVLGeQtLaO Fare aV theLr RZQ perVRQaO VLtXatLRQ 
Pa\ Ee VLJQLILFaQtO\ aIIeFteG� IRr Eetter Rr ZRrVe� E\ that GeFLVLRQ�  7he\ are QRt QeFeVVarLO\ 
ZeOO pOaFeG� thereIRre� tR GeterPLQe Zhether aGPLVVLRQ tR reVLGeQtLaO Fare LV LQ her EeVt 
LQtereVtV� 0RreRYer� eYeQ LI the CRXrt LV LQYROYeG LQ RrGerLQJ 0rV $¶V aGPLVVLRQ� aQG FRQVLGerV 
Zhether a OeVV reVtrLFtLYe LQterYeQtLRQ LV aYaLOaEOe� a FRXrt haV OLPLteG aELOLt\ tR e[erFLVe 
RQJRLQJ RYerVLJht RI the LPpOePeQtatLRQ RI a ³RQe�RII´ perVRQaO RrGer RI that NLQG��9�  

���� 7he heaOth VerYLFeV� LQ thLV VLtXatLRQ� are RIteQ FaXJht LQ a GLOePPa� EetZeeQ ZLVhLQJ tR 
GLVFharJe VRPeRQe IrRP a EXV\ hRVpLtaO ZarG �tR preYeQt ³EeG EORFNLQJ´�� aQG taNLQJ the tLPe 
aQG e[peQVe tR VeeN RrGerV IrRP the FRXrt�  *RLQJ tR FRXrt Pa\ LQFXr GeOa\V aQG Pa\ VeeP 
tR LPpRVe aQ RQJRLQJ reVpRQVLELOLt\ tR Vee the FRXrt prRFeVV thrRXJh tR LtV FRQFOXVLRQ� VRPe 
PRQthV Oater� eYeQ thRXJh E\ theQ the perVRQ¶V Fare ZLOO haYe EeeQ traQVIerreG tR aQRther 
prRYLGer��9�  7he +'C CRGe reTXLreV heaOth aQG GLVaELOLt\ VerYLFeV tR Ee RI aQ ³apprRprLate 
VtaQGarG RI Fare´� LQ a PaQQer apprRprLate tR a perVRQ¶V QeeGV� that RptLPLVeV theLr TXaOLt\ RI 
OLIe aQG ZLth FRRperatLRQ EetZeeQ prRYLGerV��9�  3raFtLFeV� thereIRre� aV tR ZheQ aQG hRZ tR 
XVe the FRXrt prRFeVV� Yar\ aFrRVV '+%V� aORQJ ZLth the e[teQt tR ZhLFh '+%V e[peFt theLr 
FOLQLFLaQV tR reO\ RQ 5LJht ���� RI the +'C CRGe LQVteaG RI JettLQJ aQ RrGer IrRP the FRXrt��9� 

                                                
�9�   $Q LQterLP perVRQaO RrGer FaQ Ee IRr Xp tR � PRQthV aQG e[teQGeG aJaLQ IRr a tRtaO RI 1� PRQthV� IROORZeG 

E\ a ILQaO RrGer IRr a Pa[LPXP RI 1� PRQthV� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV 
1�� 1� aQG 1�� 

�9�    8QGer V � RI the 3335 $Ft� a ZLGe raQJe RI peRpOe� LQFOXGLQJ heaOth prRIeVVLRQaOV� VRFLaO ZRrNerV aQG 
PaQaJerV RI LQVtLtXtLRQV FaQ appO\ IRr LQterLP perVRQaO RrGerV� aV FaQ IaPLO\ PePEerV� 7here are a 
raQJe RI RrGerV that Pa\ Ee REtaLQeG XQGer V 1� RI the 3335 $Ft� a ³pOaFePeQt RrGer´ XQGer V 1��1��e�  
reTXLreV� ´that the perVRQ Ee prRYLGeG ZLth OLYLQJ arraQJePeQtV RI a NLQG VpeFLILeG LQ the RrGer´�  6ee 
Chapter 1% 2YerYLeZ RI the 3335 $Ft aQG $ppeQGL[ C 1eZ =eaOaQG /eJLVOatLRQ� 

�9�    +'C CRGe RI 5LJhtV� 5LJht � ���� ��� aQG ����  5LJht � ��� prRYLGeV� ´(Yer\ FRQVXPer haV the rLJht tR FR�
RperatLRQ aPRQJ prRYLGerV tR eQVXre TXaOLt\ aQG FRQtLQXLt\ RI VerYLFeV�´ 

�9�    ,Q VRPe reJLRQV� VLJQLILFaQt GeOa\V are e[perLeQFeG LQ prRJreVVLQJ appOLFatLRQV XQGer the 3335 $Ft IRr 
a V 1� pOaFePeQt RrGer� 7he $XFNOaQG '+% IRr e[aPpOe� LV XQGertaNLQJ a 3335 $Ft prRMeFt ZLth the 
JRaO RI VtreaPOLQLQJ the 3335 prRFeVV tR eQaEOe LQ�patLeQtV tR Ee PRYeG tR ORQJ terP aFFRPPRGatLRQ 
aV TXLFNO\ aV pRVVLEOe�  7here are RIteQ e[teQGeG OeQJthV RI Vta\ IRr patLeQtV LQ $XFNOaQG +RVpLtaO 
reTXLrLQJ 3335 appOLFatLRQV EeIRre the\ FaQ Ee GLVFharJeG�  7here Zere PaQ\ IaFtRrV LGeQtLILeG LQ 
FaXVLQJ the GeOa\V� LQFOXGLQJ FOLQLFLaQV¶ XQGerVtaQGLQJ aQG FRQILGeQFe ZLth FapaFLt\ aVVeVVPeQtV aQG 
3335 appOLFatLRQV� aQG ZLth ORQJ GeOa\V LQ the )aPLO\ CRXrt� 7he VFRpe RI thLV prRMeFt LV the 2OGer 
3erVRQV :arGV aQG *eQeraO 0eGLFaO ZarGV EXt there are aOVR FRQFerQV aFrRVV FRPPXQLt\ aQG PeQtaO 
heaOth teaPV� �(PaLO FRPPXQLFatLRQ IrRP /LVa 6ZaQQ� prRMeFt OeaGer� $XFNOaQG '+% 19 )eErXar\ ��1� 
aQG ,QterYLeZ ZLth :a\Qe CaPpEeOO� VRFLaO ZRrNer aQG aGYaQFeG FOLQLFLaQ� $XFNOaQG '+%� �� )eErXar\ 
��1��� 

91 
 

Case of Mrs D: refusal to leave home and admission into residential care

���� 0rV ' OLYeV at hRPe LQ VTXaORr��9�  CRPPXQLt\ prRIeVVLRQaOV� LQFOXGLQJ her *3� haYe 
e[preVVeG FRQFerQV aERXt her VeYere FRJQLtLYe GeFOLQe� 6he OLYeV aORQe� ZLth her aGXOt 
GaXJhter EeLQJ her PaLQ FareJLYer� aOthRXJh Lt LV VXVpeFteG the GaXJhter aEXVeV her PRther�  
0rV ' haV pRRr PRELOLt\ aQG there are FRQFerQV aERXt her perVRQaO Fare aQG QXtrLtLRQ �there 
LV QR IRRG LQ the IrLGJe��  0rV ' haV reIXVeG tR Oet the FRPPXQLt\ pV\FhR�JerLatrLF teaP eQter 
her hRPe� aQG QeLther a FapaFLt\ QRr a QeeGV aVVeVVPeQt haV EeeQ XQGertaNeQ��9� 

Discussion 

���9 ,t LV QRt XQFRPPRQ IRr ROGer aGXOtV tR OLYe at hRPe LQ reOatLYeO\ LVROateG FLrFXPVtaQFeV ZLth 
QR�RQe tR aFt IRr theP��99 ,Q thLV VLtXatLRQ Zhere perVXaVLRQ Pa\ QRt Ee pRVVLEOe� FOLQLFLaQV 
Pa\ haYe tR GeFLGe Zhether tR XVe the FRPpXOVRr\ aVVeVVPeQt prRFeGXre XQGer the 
0+�C$7� $Ft tR aGPLt theP LQtR Fare����   9er\ RIteQ� the perVRQ haV a IaPLO\� EXt the IaPLO\ 
LV IraFtXreG aQG XQaEOe tR PaNe the QeFeVVar\ appOLFatLRQ XQGer the 3335 $Ft IRr a perVRQaO 
RrGer� Rr the\ are XQZLOOLQJ Rr XQaEOe tR pa\ a OaZ\er tR GR VR���1  7here are aGGeG 
FRPpOLFatLRQV Zhere there LV aQ aEXVLYe reOatLRQVhLp� Rr IaPLO\ FRQIOLFt� Rr VL]aEOe aVVetV 
LQYROYeG�

���� $ FRXrt RrGer ± GXrLQJ LtV OLIe ± aOORZV a IaFLOLt\ tR Fare IRr VRPeRQe LQ a VeFXre eQYLrRQPeQt� 
EXt JettLQJ the perVRQ tR that IaFLOLt\� IrRP theLr hRPe� FaQ Ee GLIILFXOt aQG LQYROYe FRerFLRQ�  ,t 
FaQ LQYROYe a perVRQ EeLQJ XpOLIteG IrRP theLr hRPe� EeLQJ traQVpRrteG aJaLQVt theLr ZLOO� aQG 
theQ EeLQJ GetaLQeG LQ the QeZ eQYLrRQPeQt�  7hLV VLtXatLRQ LV a Yer\ GLIIereQt G\QaPLF tR 
Zhere a perVRQ haV aOreaG\ OeIt theLr hRPe aQG haV EeeQ aGPLtteG tR hRVpLtaO IRr PeGLFaO 
Fare�   

Case of Mr G: high level of restriction and living in the community 

���1 0r *��� LV �1 \earV RI aJe�  +e haV VeYere aXtLVP VpeFtrXP GLVRrGer� aQG� aOthRXJh he LV 
XQaEOe tR YerEaOO\ FRPPXQLFate� hLV pV\FhRORJLVt Va\V hLV OeYeO RI LQteOOeFtXaO IXQFtLRQ LV 
XQaEOe tR Ee aFFXrateO\ aVVeVVeG�  +e EeFaPe LQFreaVLQJO\ GLIILFXOt tR PaQaJe at hRPe GXrLQJ 
hLV teeQaJe \earV aQG QRZ OLYeV LQ a GLIIereQt tRZQ tR hLV pareQtV� +e OLYeV aORQe� EXt LV 
VXppRrteG ZLth ���hRXr RQe�RQ�RQe VtaIILQJ E\ a FRPPXQLt\ trXVt LQ a reQteG hRXVe�  +LV 

                                                
�9�    CaVe VtXG\ IrRP 3hLO 6XQLtVFh� 6RFLaO :RrNer� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 3eRpOe� 6RXtherQ '+%� 
�9�    CRPpare thLV FaVe VtXG\ ZLth a FaVe LQ the C23� Re AJ (Deprivation of Liberty Safeguards) >��1�@ 

(:C23 5, %aNer -� Zhere a EreaFh ZaV IRXQG ZheQ the ORFaO aXthRrLt\ IaLOeG tR taNe apprRprLate VtepV 
tR eQVXre aQ\ GeprLYatLRQ RI OLEert\ haG EeeQ VXLtaEO\ aXthRrLVeG prior tR rePRYLQJ $- IrRP her hRPe 
aQG pOaFeG LQ Fare�  6ee aOVR A Primary Care Trust v P and Ors >���9@ (: 0LVF 1�� +eGOe\ -� 

�99    (PaLO FRPPXQLFatLRQ IrRP 3hLO 6XQLtVFh� VRFLaO ZRrNer� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 3eRpOe� 
6RXtherQ '+% �19 0a\ ��1� aQG �1 0arFh ��1��� 

���     7he OeJaO FrLterLa IRr PeQtaO GLVRrGer LQ V � RI the 0+�C$7� $Ft XQGer the VeFRQG OLPE LV that the PeQtaO 
GLVRrGer �aV GeILQeG� eLther�a� pRVeV a VerLRXV GaQJer tR the heaOth Rr VaIet\ RI that perVRQ Rr RtherV� Rr 
�E� VerLRXVO\ GLPLQLVheV the FapaFLt\ RI that perVRQ tR taNe Fare RI hLPVeOI Rr herVeOI� 

��1    $ perVRQ GReV QRt QeeG tR haYe a OaZ\er tR PaNe a CRXrt appOLFatLRQ aQG VRPe aVVLVtaQFe Pa\ Ee 
aYaLOaEOe IrRP the )aPLO\ CRXrt RIILFe hRZeYer� Zhere the appOLFaQt LV XQrepreVeQteG the CRXrt�
appRLQteG OaZ\er tR repreVeQt the perVRQ VXEMeFt tR the appOLFatLRQ LV RIteQ pXt LQ the pRVLtLRQ RI prRYLGLQJ 
aVVLVtaQFe at OeaVt tR PaNe VXre aOO the reOeYaQt LQIRrPatLRQ LV EeIRre the CRXrt� 

���  7he ZrLter repreVeQteG 0r * LQ the )aPLO\ CRXrt IRr the pXrpRVe RI the appRLQtPeQt RI hLV ZeOIare 
JXarGLaQ �)aPLO\ CRXrt reIereQFe VXppreVVeG��   
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Discussion 

���� 0rV $¶V FLrFXPVtaQFe LV a FRPPRQ VFeQarLR IRr peRpOe ZLth GePeQtLa IRr ZhRP reVLGeQtLaO 
Fare LV prRpRVeG aV part RI theLr Fare�  (YeQ LI 0rV $ haG aQ appRLQteG attRrQe\ XQGer aQ 
(32$� Rr a ZeOIare JXarGLaQ� theVe GeFLVLRQ�PaNerV are QRt QeFeVVarLO\ ZeOO eTXLppeG tR 
QaYLJate the aGPLVVLRQ Rr pOaFePeQt prRFeVV RQ her EehaOI� aQG the\ Pa\ haYe a FRQIOLFt RI 
LQtereVt FRQFerQLQJ the GeFLVLRQ tR aGPLt her tR reVLGeQtLaO Fare aV theLr RZQ perVRQaO VLtXatLRQ 
Pa\ Ee VLJQLILFaQtO\ aIIeFteG� IRr Eetter Rr ZRrVe� E\ that GeFLVLRQ�  7he\ are QRt QeFeVVarLO\ 
ZeOO pOaFeG� thereIRre� tR GeterPLQe Zhether aGPLVVLRQ tR reVLGeQtLaO Fare LV LQ her EeVt 
LQtereVtV� 0RreRYer� eYeQ LI the CRXrt LV LQYROYeG LQ RrGerLQJ 0rV $¶V aGPLVVLRQ� aQG FRQVLGerV 
Zhether a OeVV reVtrLFtLYe LQterYeQtLRQ LV aYaLOaEOe� a FRXrt haV OLPLteG aELOLt\ tR e[erFLVe 
RQJRLQJ RYerVLJht RI the LPpOePeQtatLRQ RI a ³RQe�RII´ perVRQaO RrGer RI that NLQG��9�  

���� 7he heaOth VerYLFeV� LQ thLV VLtXatLRQ� are RIteQ FaXJht LQ a GLOePPa� EetZeeQ ZLVhLQJ tR 
GLVFharJe VRPeRQe IrRP a EXV\ hRVpLtaO ZarG �tR preYeQt ³EeG EORFNLQJ´�� aQG taNLQJ the tLPe 
aQG e[peQVe tR VeeN RrGerV IrRP the FRXrt�  *RLQJ tR FRXrt Pa\ LQFXr GeOa\V aQG Pa\ VeeP 
tR LPpRVe aQ RQJRLQJ reVpRQVLELOLt\ tR Vee the FRXrt prRFeVV thrRXJh tR LtV FRQFOXVLRQ� VRPe 
PRQthV Oater� eYeQ thRXJh E\ theQ the perVRQ¶V Fare ZLOO haYe EeeQ traQVIerreG tR aQRther 
prRYLGer��9�  7he +'C CRGe reTXLreV heaOth aQG GLVaELOLt\ VerYLFeV tR Ee RI aQ ³apprRprLate 
VtaQGarG RI Fare´� LQ a PaQQer apprRprLate tR a perVRQ¶V QeeGV� that RptLPLVeV theLr TXaOLt\ RI 
OLIe aQG ZLth FRRperatLRQ EetZeeQ prRYLGerV��9�  3raFtLFeV� thereIRre� aV tR ZheQ aQG hRZ tR 
XVe the FRXrt prRFeVV� Yar\ aFrRVV '+%V� aORQJ ZLth the e[teQt tR ZhLFh '+%V e[peFt theLr 
FOLQLFLaQV tR reO\ RQ 5LJht ���� RI the +'C CRGe LQVteaG RI JettLQJ aQ RrGer IrRP the FRXrt��9� 

                                                
�9�   $Q LQterLP perVRQaO RrGer FaQ Ee IRr Xp tR � PRQthV aQG e[teQGeG aJaLQ IRr a tRtaO RI 1� PRQthV� IROORZeG 

E\ a ILQaO RrGer IRr a Pa[LPXP RI 1� PRQthV� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV 
1�� 1� aQG 1�� 

�9�    8QGer V � RI the 3335 $Ft� a ZLGe raQJe RI peRpOe� LQFOXGLQJ heaOth prRIeVVLRQaOV� VRFLaO ZRrNerV aQG 
PaQaJerV RI LQVtLtXtLRQV FaQ appO\ IRr LQterLP perVRQaO RrGerV� aV FaQ IaPLO\ PePEerV� 7here are a 
raQJe RI RrGerV that Pa\ Ee REtaLQeG XQGer V 1� RI the 3335 $Ft� a ³pOaFePeQt RrGer´ XQGer V 1��1��e�  
reTXLreV� ´that the perVRQ Ee prRYLGeG ZLth OLYLQJ arraQJePeQtV RI a NLQG VpeFLILeG LQ the RrGer´�  6ee 
Chapter 1% 2YerYLeZ RI the 3335 $Ft aQG $ppeQGL[ C 1eZ =eaOaQG /eJLVOatLRQ� 

�9�    +'C CRGe RI 5LJhtV� 5LJht � ���� ��� aQG ����  5LJht � ��� prRYLGeV� ´(Yer\ FRQVXPer haV the rLJht tR FR�
RperatLRQ aPRQJ prRYLGerV tR eQVXre TXaOLt\ aQG FRQtLQXLt\ RI VerYLFeV�´ 

�9�    ,Q VRPe reJLRQV� VLJQLILFaQt GeOa\V are e[perLeQFeG LQ prRJreVVLQJ appOLFatLRQV XQGer the 3335 $Ft IRr 
a V 1� pOaFePeQt RrGer� 7he $XFNOaQG '+% IRr e[aPpOe� LV XQGertaNLQJ a 3335 $Ft prRMeFt ZLth the 
JRaO RI VtreaPOLQLQJ the 3335 prRFeVV tR eQaEOe LQ�patLeQtV tR Ee PRYeG tR ORQJ terP aFFRPPRGatLRQ 
aV TXLFNO\ aV pRVVLEOe�  7here are RIteQ e[teQGeG OeQJthV RI Vta\ IRr patLeQtV LQ $XFNOaQG +RVpLtaO 
reTXLrLQJ 3335 appOLFatLRQV EeIRre the\ FaQ Ee GLVFharJeG�  7here Zere PaQ\ IaFtRrV LGeQtLILeG LQ 
FaXVLQJ the GeOa\V� LQFOXGLQJ FOLQLFLaQV¶ XQGerVtaQGLQJ aQG FRQILGeQFe ZLth FapaFLt\ aVVeVVPeQtV aQG 
3335 appOLFatLRQV� aQG ZLth ORQJ GeOa\V LQ the )aPLO\ CRXrt� 7he VFRpe RI thLV prRMeFt LV the 2OGer 
3erVRQV :arGV aQG *eQeraO 0eGLFaO ZarGV EXt there are aOVR FRQFerQV aFrRVV FRPPXQLt\ aQG PeQtaO 
heaOth teaPV� �(PaLO FRPPXQLFatLRQ IrRP /LVa 6ZaQQ� prRMeFt OeaGer� $XFNOaQG '+% 19 )eErXar\ ��1� 
aQG ,QterYLeZ ZLth :a\Qe CaPpEeOO� VRFLaO ZRrNer aQG aGYaQFeG FOLQLFLaQ� $XFNOaQG '+%� �� )eErXar\ 
��1��� 
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Case of Mrs D: refusal to leave home and admission into residential care

���� 0rV ' OLYeV at hRPe LQ VTXaORr��9�  CRPPXQLt\ prRIeVVLRQaOV� LQFOXGLQJ her *3� haYe 
e[preVVeG FRQFerQV aERXt her VeYere FRJQLtLYe GeFOLQe� 6he OLYeV aORQe� ZLth her aGXOt 
GaXJhter EeLQJ her PaLQ FareJLYer� aOthRXJh Lt LV VXVpeFteG the GaXJhter aEXVeV her PRther�  
0rV ' haV pRRr PRELOLt\ aQG there are FRQFerQV aERXt her perVRQaO Fare aQG QXtrLtLRQ �there 
LV QR IRRG LQ the IrLGJe��  0rV ' haV reIXVeG tR Oet the FRPPXQLt\ pV\FhR�JerLatrLF teaP eQter 
her hRPe� aQG QeLther a FapaFLt\ QRr a QeeGV aVVeVVPeQt haV EeeQ XQGertaNeQ��9� 

Discussion 

���9 ,t LV QRt XQFRPPRQ IRr ROGer aGXOtV tR OLYe at hRPe LQ reOatLYeO\ LVROateG FLrFXPVtaQFeV ZLth 
QR�RQe tR aFt IRr theP��99 ,Q thLV VLtXatLRQ Zhere perVXaVLRQ Pa\ QRt Ee pRVVLEOe� FOLQLFLaQV 
Pa\ haYe tR GeFLGe Zhether tR XVe the FRPpXOVRr\ aVVeVVPeQt prRFeGXre XQGer the 
0+�C$7� $Ft tR aGPLt theP LQtR Fare����   9er\ RIteQ� the perVRQ haV a IaPLO\� EXt the IaPLO\ 
LV IraFtXreG aQG XQaEOe tR PaNe the QeFeVVar\ appOLFatLRQ XQGer the 3335 $Ft IRr a perVRQaO 
RrGer� Rr the\ are XQZLOOLQJ Rr XQaEOe tR pa\ a OaZ\er tR GR VR���1  7here are aGGeG 
FRPpOLFatLRQV Zhere there LV aQ aEXVLYe reOatLRQVhLp� Rr IaPLO\ FRQIOLFt� Rr VL]aEOe aVVetV 
LQYROYeG�

���� $ FRXrt RrGer ± GXrLQJ LtV OLIe ± aOORZV a IaFLOLt\ tR Fare IRr VRPeRQe LQ a VeFXre eQYLrRQPeQt� 
EXt JettLQJ the perVRQ tR that IaFLOLt\� IrRP theLr hRPe� FaQ Ee GLIILFXOt aQG LQYROYe FRerFLRQ�  ,t 
FaQ LQYROYe a perVRQ EeLQJ XpOLIteG IrRP theLr hRPe� EeLQJ traQVpRrteG aJaLQVt theLr ZLOO� aQG 
theQ EeLQJ GetaLQeG LQ the QeZ eQYLrRQPeQt�  7hLV VLtXatLRQ LV a Yer\ GLIIereQt G\QaPLF tR 
Zhere a perVRQ haV aOreaG\ OeIt theLr hRPe aQG haV EeeQ aGPLtteG tR hRVpLtaO IRr PeGLFaO 
Fare�   

Case of Mr G: high level of restriction and living in the community 

���1 0r *��� LV �1 \earV RI aJe�  +e haV VeYere aXtLVP VpeFtrXP GLVRrGer� aQG� aOthRXJh he LV 
XQaEOe tR YerEaOO\ FRPPXQLFate� hLV pV\FhRORJLVt Va\V hLV OeYeO RI LQteOOeFtXaO IXQFtLRQ LV 
XQaEOe tR Ee aFFXrateO\ aVVeVVeG�  +e EeFaPe LQFreaVLQJO\ GLIILFXOt tR PaQaJe at hRPe GXrLQJ 
hLV teeQaJe \earV aQG QRZ OLYeV LQ a GLIIereQt tRZQ tR hLV pareQtV� +e OLYeV aORQe� EXt LV 
VXppRrteG ZLth ���hRXr RQe�RQ�RQe VtaIILQJ E\ a FRPPXQLt\ trXVt LQ a reQteG hRXVe�  +LV 

                                                
�9�    CaVe VtXG\ IrRP 3hLO 6XQLtVFh� 6RFLaO :RrNer� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 3eRpOe� 6RXtherQ '+%� 
�9�    CRPpare thLV FaVe VtXG\ ZLth a FaVe LQ the C23� Re AJ (Deprivation of Liberty Safeguards) >��1�@ 

(:C23 5, %aNer -� Zhere a EreaFh ZaV IRXQG ZheQ the ORFaO aXthRrLt\ IaLOeG tR taNe apprRprLate VtepV 
tR eQVXre aQ\ GeprLYatLRQ RI OLEert\ haG EeeQ VXLtaEO\ aXthRrLVeG prior tR rePRYLQJ $- IrRP her hRPe 
aQG pOaFeG LQ Fare�  6ee aOVR A Primary Care Trust v P and Ors >���9@ (: 0LVF 1�� +eGOe\ -� 

�99    (PaLO FRPPXQLFatLRQ IrRP 3hLO 6XQLtVFh� VRFLaO ZRrNer� 0eQtaO +eaOth 6erYLFeV IRr 2OGer 3eRpOe� 
6RXtherQ '+% �19 0a\ ��1� aQG �1 0arFh ��1��� 

���     7he OeJaO FrLterLa IRr PeQtaO GLVRrGer LQ V � RI the 0+�C$7� $Ft XQGer the VeFRQG OLPE LV that the PeQtaO 
GLVRrGer �aV GeILQeG� eLther�a� pRVeV a VerLRXV GaQJer tR the heaOth Rr VaIet\ RI that perVRQ Rr RtherV� Rr 
�E� VerLRXVO\ GLPLQLVheV the FapaFLt\ RI that perVRQ tR taNe Fare RI hLPVeOI Rr herVeOI� 

��1    $ perVRQ GReV QRt QeeG tR haYe a OaZ\er tR PaNe a CRXrt appOLFatLRQ aQG VRPe aVVLVtaQFe Pa\ Ee 
aYaLOaEOe IrRP the )aPLO\ CRXrt RIILFe hRZeYer� Zhere the appOLFaQt LV XQrepreVeQteG the CRXrt�
appRLQteG OaZ\er tR repreVeQt the perVRQ VXEMeFt tR the appOLFatLRQ LV RIteQ pXt LQ the pRVLtLRQ RI prRYLGLQJ 
aVVLVtaQFe at OeaVt tR PaNe VXre aOO the reOeYaQt LQIRrPatLRQ LV EeIRre the CRXrt� 

���  7he ZrLter repreVeQteG 0r * LQ the )aPLO\ CRXrt IRr the pXrpRVe RI the appRLQtPeQt RI hLV ZeOIare 
JXarGLaQ �)aPLO\ CRXrt reIereQFe VXppreVVeG��   

91



9� 
 

ZeOIare JXarGLaQ LV a IRrPer Farer ZhR haV PaLQtaLQeG a JRRG reOatLRQVhLp ZLth hLP� aQG� 
aOthRXJh PRYLQJ tR aQRther FLt\� haV Nept LQ reJXOar FRQtaFt ZLth hLV FXrreQt FarerV����

���� 0r * pRVeV VLJQLILFaQt PaQaJePeQt GLIILFXOtLeV� +e LV at rLVN RI harPLQJ hLPVeOI GLreFtO\� LI 
XQVXperYLVeG� thrRXJh� IRr e[aPpOe� VeYere ELteV tR hLPVeOI� Rr LQGLreFtO\� E\ rXQQLQJ RXt RQ tR 
the rRaG� aQG EeLQJ hLt E\ traIILF� 7R PaQaJe hLV EehaYLRXr� hLV OLEert\ LV VeYereO\ reVtrLFteG 
thrRXJh the XVe RI ORFNV� LQFOXGLQJ GeaGORFNV RQ hLV EeGrRRP ZLQGRZV aQG EeGrRRP GRRr LQ 
the hRXVe� ��� 

Discussion 

���� 0r * LV FRPpOeteO\ GepeQGeQt XpRQ the FRPPXQLt\ trXVt that FareV IRr hLP aQG haV OLPLteG 
FRQtaFt IrRP hLV ZeOIare JXarGLaQ�  :hLOe the ZeOIare JXarGLaQ LV LQYROYeG ZLth VLJQLILFaQt 
GeFLVLRQV ZLth reVpeFt tR hLV Fare� there LV QR RQJRLQJ RYerVLJht RI the reVtrLFtLRQV RQ hLV 
OLEert\� Rr the reVtraLQtV� that are QeFeVVar\ tR PaQaJe hLV Fare�  7here LV RQO\ the trXVt¶V RZQ 
Fare pOaQ� LQFOXGLQJ a rLVN aVVeVVPeQt�  2Q RFFaVLRQV� there haV EeeQ teQVLRQ EetZeeQ the 
ZeOIare JXarGLaQ¶V YLeZV RQ VXLtaEOe reVtrLFtLRQV aQG the FRPPXQLt\ trXVt¶V XQGerVtaQGaEO\ 
rLVN�aYerVe apprRaFh tR PaQaJLQJ hLV Fare���� 0r C LV reFeLYLQJ e[FeOOeQt Fare� EXt LQ IaFt he 
LV VXEMeFt tR Jreater ph\VLFaO aQG pV\FhRORJLFaO LVROatLRQ aQG reVtrLFtLRQV RQ hLV OLEert\ thaQ 
ZRXOG Ee the FaVe IRr VRPe peRpOe ZLth aQ LQteOOeFtXaO GLVaELOLt\ GetaLQeG ZLth FRXrt RrGerV 
XQGer the ,'CC5 $Ft���� 

The role of needs assessments 

���� $ FRPpOLFatLQJ IaFtRr LQ aOO theVe FaVeV LV the QeeGV aVVeVVPeQt prRFeVV aQG the e[teQt tR 
ZhLFh VXFh aVVeVVPeQtV GeterPLQe the OeYeO RI Fare that a perVRQ ZLOO reFeLYe� aQG 
FRrreVpRQGLQJO\� the OeYeO RI reVtrLFtLRQ LPpRVeG RQ theLr OLEert\�  $ ³QeeGV aVVeVVPeQt´ reIerV 
tR a FOLQLFaO aVVeVVPeQt �RIteQ RI aQ ROGer perVRQ Rr a \RXQJer aGXOt ZLth GLVaELOLtLeV� tR 
GeterPLQe theLr OeYeO RI IXQFtLRQLQJ aQG the OeYeO RI IXQGLQJ the\ reTXLre� LQ the prRYLVLRQ RI 
ORQJ�terP '+%�IXQGeG GLVaELOLt\ VXppRrt VerYLFeV�  ,t LV XVXaOO\ FRQGXFteG E\ the 1eeGV 
$VVeVVPeQt aQG 6erYLFe CRRrGLQatLRQ VerYLFe �1$6C���� aQG RFFXrV arRXQG the tLPe a 
GeFLVLRQ LV PaGe tR GLVFharJe a perVRQ IrRP hRVpLtaO Rr PRYe theP tR aOterQatLYe OLYLQJ 

                                                
���   0r * LV Yer\ IRrtXQate LQ thLV reVpeFt EeFaXVe there are PaQ\ peRpOe LQ hLV VLtXatLRQ ZhR GR QRt haYe a 

ZeOIare JXarGLaQ aQG there LV QR pXEOLF JXarGLaQ Rr aGYRFate that FaQ IXOILO thLV rROe Rther thaQ YROXQtar\ 
ZeOIare JXarGLaQ trXVtV� 

���    CRPpare thLV FaVe VtXG\ ZLth A Local Authority v PB and P >��11@ (:+C ���� �C23�� CharOeV -� Zhere 
Lt ZaV GeterPLQeG Lt ZaV LQ 3¶V EeVt LQtereVt tR rePaLQ OLYLQJ LQ a VXppRrtLYe Fare reJLPe rather thaQ Ee 
retXrQeG hRPe tR hLV PRther� JLYeQ 3¶V hLJh OeYeO RI QeeGV� 

���   )Rr e[aPpOe� there ZaV a perLRG ZheQ 0r * ³traVheG´ hLV IOat LQ reVpRQVe tR GeaGORFNV EeLQJ pXt RQ hLV 
ZLQGRZV aQG GRRr tR hLV EeGrRRP�  7he ZeOIare JXarGLaQ FRQVLGereG thLV EehaYLRXr eQtLreO\ preGLFtaEOe 
aQG aQ LQeYLtaEOe FRQVeTXeQFe RI pOaFLQJ IXrther reVtrLFtLRQV XpRQ hLP� 

���   ,Q thLV FaVe� the GLVparLt\ EetZeeQ the hLJh OeYeO RI reVtrLFtLRQV ZhLOVt XQGer a 3335 $Ft RrGer FRPpareG 
tR the pRteQtLaO IRr a ORZer OeYeO RI GeteQtLRQ IRr FRPpXOVRr\ Fare XQGer the ,''C5 $Ft ZaV REVerYeG E\ 
the OaZ\er� the pV\FhRORJLVt� the *3� aQG E\ the )aPLO\ CRXrt -XGJe ZhR PaGe the ZeOIare JXarGLaQ 
RrGer� 

���   6ee 0 'XJJaO ³+eaOth 6erYLFeV IRr 2OGer 3eRpOe� the rROe RI 'LVtrLFt +eaOth %RarGV´ LQ 'LeVIeOG aQG 
0F,QtRVh� aERYe Q ��� at ����  0LQLVtr\ RI +eaOth ��1��1� 6erYLFe CRYeraJe 6FheGXOe ��� 'eFePEer 
��1��� 5eVpRQVLELOLt\ IRr prRYLGLQJ ORQJ�terP GLVaELOLt\ VXppRrt VerYLFeV tR ROGer peRpOe GeYROYeG tR the 
'+%V IrRP the 0LQLVtr\ RI +eaOth LQ 2FtREer ���� E\ the +eaOth 6eFtRr 7raQVIerV �3rRYLGer 
$rraQJePeQtV 2rGer ������   
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arraQJePeQtV�  ,t Pa\ eIIeFtLYeO\ GeterPLQe Zhether the\ QeeG VeFXre GePeQtLa Fare Rr 
hRVpLtaO OeYeO Fare� Rr Zhether the\ FaQ rePaLQ LQ theLr RZQ hRPe ZLth VXppRrt����  

���� 7he QeeGV aVVeVVRr FRQVLGerV the perVRQ¶V PeQtaO heaOth aQG FRJQLtLYe LPpaLrPeQt ZheQ 
aVVeVVLQJ theLr OeYeO RI IXQFtLRQLQJ� EXt the prRFeVV GReV QRt pXrpRrt tR Ee a OeJaO aVVeVVPeQt 
RI a perVRQ¶V FapaFLt\ IRr GeFLVLRQ�PaNLQJ�  7he partLFXOar 1$6C FaQ Ee eLther a FRQtraFteG 
e[terQaO aJeQF\ Rr a GepartPeQt ZLthLQ a '+%� the Oatter JLYLQJ rLVe tR the perFeptLRQ� LI QRt 
the pRVVLELOLt\� RI a FRQIOLFt RI LQtereVt���9 

The mental health legislation (MH(CAT) Act) and its interface with the PPPR Act 

���� :hLOe the 0+�C$7� $Ft aQG the 3335 $Ft are RYerOappLQJ reJLPeV� the\ VerYe GLIIereQt 
pXrpRVeV aQG Rperate GLIIereQtO\��1�  ,QFapaFLt\ tR FRQVeQt tR treatPeQt LV QRt reTXLreG IRr a 
perVRQ tR Ee VXEMeFt tR the 0+�C$7� $Ft� \et VRPe peRpOe are VXEMeFt tR ERth OaZV LQ the 
FRXrVe RI reFeLYLQJ heaOthFare� Rr reJarGLQJ theLr OLYLQJ arraQJePeQtV�  $Q LQterQatLRQaO reYLeZ 
haV hLJhOLJhteG that there Pa\ Ee at OeaVt a thLrG RI aOO patLeQtV LQ heaOthFare VettLQJV� aQG �� 
perFeQt patLeQtV LQ pV\FhLatrLF VettLQJV� ZhR GR QRt haYe FapaFLt\ IRr GeFLVLRQ�PaNLQJ��11  
:heQ FRQVLGerLQJ hRZ OeJaO VaIeJXarGV IRr GeprLYatLRQ RI OLEert\ PLJht ZRrN� Lt LV thereIRre 
LPpRrtaQt tR aGGreVV the LQterIaFe EetZeeQ theVe tZR reJLPeV�  

���� 8QGer the 0+�C$7� $Ft� Zhere a perVRQ haV EeeQ FertLILeG E\ tZR GRFtRrV aV PeetLQJ the 
FRPpOe[ VtatXtRr\ GeILQLtLRQ RI ³PeQtaO GLVRrGer´� a perVRQ FaQ Ee GetaLQeG� aQG aVVeVVeG� 
aQG treateG E\ a pV\FhLatrLVt �reIerreG tR aV theLr reVpRQVLEOe FOLQLFLaQ���1�  7heQ� aIter aERXt 
a PRQth¶V aVVeVVPeQt� aQ appOLFatLRQ FaQ Ee PaGe IRr theP tR Ee pOaFeG XQGer a FRPpXOVRr\ 
treatPeQt RrGer �C72� ± eLther aQ LQ�patLeQt Rr FRPPXQLt\ RrGer í prRYLGeG the\ FRQtLQXe tR 
Peet the reOeYaQt FrLterLa�  7he 0+�C$7� $Ft FRYerV RQO\ ³treatPeQt IRr PeQtaO GLVRrGer´� EXt 
Lt aXthRrLVeV YarLRXV IRrPV RI reVtraLQt� LQFOXGLQJ GeteQtLRQ LQ RrGer tR Neep the perVRQ VaIe 
aQG tR PaNe VXre the\ are reFeLYLQJ the treatPeQt aQG LQYeVtLJatLRQV GeePeG QeFeVVar\��1�

���� :hether XQGerJRLQJ aVVeVVPeQt� Rr reFeLYLQJ treatPeQt XQGer a C72� the perVRQ haV 
reFRXrVe tR a QXPEer RI OeJaO prRteFtLRQV XQGer the 0+�C$7� $Ft��1�  7he\ FaQ FhaOOeQJe 

                                                
���   ,Q ����� the 0LQLVtr\ RI +eaOth reOeaVeG EeVt praFtLFe JXLGeOLQeV IRr the aVVeVVPeQt prRFeVVeV RI ROGer 

peRpOe� 1eZ =eaOaQG *XLGeOLQeV *rRXp Assessment Process for Older People �1=**� :eOOLQJtRQ� 
����� httpV���ZZZ�heaOth�JRYt�Q]�V\VteP�ILOeV�GRFXPeQtV�pXEOLFatLRQV�aVVeVVBprRFeVVeVBJO�pGI� 

��9   7he 1$6C are QRt aFFRXQtaEOe aV prRYLGerV XQGer the +'C CRGe aV the\ GR QRt IaOO ZLthLQ the GeILQLtLRQ 
RI ³GLVaELOLt\ VerYLFeV´ XQGer the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� aQG thereIRre are QRt 
VXEMeFt tR FRPpOaLQtV XQGer the +'C CRGe�  ,Q ���9� IRrPer CRPPLVVLRQer 3aterVRQ reFRPPeQGeG the 
1$6C Ee LQFOXGeG LQ thLV GeILQLtLRQ aPRQJ Rther FhaQJeV tR the $Ft� EXt theVe FhaQJeV Zere QRt 
e[preVVO\ VXppRrteG E\ the FXrreQt CRPPLVVLRQer +LOO¶V ��1� reYLeZ RI the $Ft aQG +'C CRGe� 1eZ 
=eaOaQG /aZ 6RFLet\ VXEPLVVLRQ RQ the ��1� reYLeZ RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft aQG 
+'C CRGe� 1� )eErXar\ ��1��   
http���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���1����999�O�+'C�$Ft�aQG�CRGe�5eYLeZ�1�����
1��pGI� 

�1�    $V REVerYeG E\ $tNLQ aQG 6NeOOerQ� JLYeQ the tZR $FtV GeaO ZLth the VaPe peRpOe aQG VLPLOar LVVXeV� ³Lt 
LV a OLttOe VXrprLVLQJ that the GLVparLt\ LV VR Jreat aQG the JapV VR REYLRXV´� % $tNLQ aQG $ 6NeOOerQ� µ$GXOtV 
ZLth ,QFapaFLt\� the 3335 $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���� 

�11   /eppLQJ� 6taQO\ aQG 7XrQer� aERYe Q �9� 
�1�   0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V ��  7he OeJaO FrLterLa IRr PeQtaO 

GLVRrGer LQ V� RI the 0+�C$7� $Ft XQGer the VeFRQG OLPE LV that the PeQtaO GLVRrGer �aV GeILQeG� eLther�a� 
pRVeV a VerLRXV GaQJer tR the heaOth Rr VaIet\ RI that perVRQ Rr RtherV� Rr �E� VerLRXVO\ GLPLQLVheV the 
FapaFLt\ RI that perVRQ tR taNe Fare RI hLPVeOI Rr herVeOI� 

�1�   0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V ��� 
�1�    6peFLILF rLJhtV are OLVteG LQ 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� VV ��$ í 
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ZeOIare JXarGLaQ LV a IRrPer Farer ZhR haV PaLQtaLQeG a JRRG reOatLRQVhLp ZLth hLP� aQG� 
aOthRXJh PRYLQJ tR aQRther FLt\� haV Nept LQ reJXOar FRQtaFt ZLth hLV FXrreQt FarerV����

���� 0r * pRVeV VLJQLILFaQt PaQaJePeQt GLIILFXOtLeV� +e LV at rLVN RI harPLQJ hLPVeOI GLreFtO\� LI 
XQVXperYLVeG� thrRXJh� IRr e[aPpOe� VeYere ELteV tR hLPVeOI� Rr LQGLreFtO\� E\ rXQQLQJ RXt RQ tR 
the rRaG� aQG EeLQJ hLt E\ traIILF� 7R PaQaJe hLV EehaYLRXr� hLV OLEert\ LV VeYereO\ reVtrLFteG 
thrRXJh the XVe RI ORFNV� LQFOXGLQJ GeaGORFNV RQ hLV EeGrRRP ZLQGRZV aQG EeGrRRP GRRr LQ 
the hRXVe� ��� 

Discussion 

���� 0r * LV FRPpOeteO\ GepeQGeQt XpRQ the FRPPXQLt\ trXVt that FareV IRr hLP aQG haV OLPLteG 
FRQtaFt IrRP hLV ZeOIare JXarGLaQ�  :hLOe the ZeOIare JXarGLaQ LV LQYROYeG ZLth VLJQLILFaQt 
GeFLVLRQV ZLth reVpeFt tR hLV Fare� there LV QR RQJRLQJ RYerVLJht RI the reVtrLFtLRQV RQ hLV 
OLEert\� Rr the reVtraLQtV� that are QeFeVVar\ tR PaQaJe hLV Fare�  7here LV RQO\ the trXVt¶V RZQ 
Fare pOaQ� LQFOXGLQJ a rLVN aVVeVVPeQt�  2Q RFFaVLRQV� there haV EeeQ teQVLRQ EetZeeQ the 
ZeOIare JXarGLaQ¶V YLeZV RQ VXLtaEOe reVtrLFtLRQV aQG the FRPPXQLt\ trXVt¶V XQGerVtaQGaEO\ 
rLVN�aYerVe apprRaFh tR PaQaJLQJ hLV Fare���� 0r C LV reFeLYLQJ e[FeOOeQt Fare� EXt LQ IaFt he 
LV VXEMeFt tR Jreater ph\VLFaO aQG pV\FhRORJLFaO LVROatLRQ aQG reVtrLFtLRQV RQ hLV OLEert\ thaQ 
ZRXOG Ee the FaVe IRr VRPe peRpOe ZLth aQ LQteOOeFtXaO GLVaELOLt\ GetaLQeG ZLth FRXrt RrGerV 
XQGer the ,'CC5 $Ft���� 

The role of needs assessments 

���� $ FRPpOLFatLQJ IaFtRr LQ aOO theVe FaVeV LV the QeeGV aVVeVVPeQt prRFeVV aQG the e[teQt tR 
ZhLFh VXFh aVVeVVPeQtV GeterPLQe the OeYeO RI Fare that a perVRQ ZLOO reFeLYe� aQG 
FRrreVpRQGLQJO\� the OeYeO RI reVtrLFtLRQ LPpRVeG RQ theLr OLEert\�  $ ³QeeGV aVVeVVPeQt´ reIerV 
tR a FOLQLFaO aVVeVVPeQt �RIteQ RI aQ ROGer perVRQ Rr a \RXQJer aGXOt ZLth GLVaELOLtLeV� tR 
GeterPLQe theLr OeYeO RI IXQFtLRQLQJ aQG the OeYeO RI IXQGLQJ the\ reTXLre� LQ the prRYLVLRQ RI 
ORQJ�terP '+%�IXQGeG GLVaELOLt\ VXppRrt VerYLFeV�  ,t LV XVXaOO\ FRQGXFteG E\ the 1eeGV 
$VVeVVPeQt aQG 6erYLFe CRRrGLQatLRQ VerYLFe �1$6C���� aQG RFFXrV arRXQG the tLPe a 
GeFLVLRQ LV PaGe tR GLVFharJe a perVRQ IrRP hRVpLtaO Rr PRYe theP tR aOterQatLYe OLYLQJ 

                                                
���   0r * LV Yer\ IRrtXQate LQ thLV reVpeFt EeFaXVe there are PaQ\ peRpOe LQ hLV VLtXatLRQ ZhR GR QRt haYe a 

ZeOIare JXarGLaQ aQG there LV QR pXEOLF JXarGLaQ Rr aGYRFate that FaQ IXOILO thLV rROe Rther thaQ YROXQtar\ 
ZeOIare JXarGLaQ trXVtV� 

���    CRPpare thLV FaVe VtXG\ ZLth A Local Authority v PB and P >��11@ (:+C ���� �C23�� CharOeV -� Zhere 
Lt ZaV GeterPLQeG Lt ZaV LQ 3¶V EeVt LQtereVt tR rePaLQ OLYLQJ LQ a VXppRrtLYe Fare reJLPe rather thaQ Ee 
retXrQeG hRPe tR hLV PRther� JLYeQ 3¶V hLJh OeYeO RI QeeGV� 

���   )Rr e[aPpOe� there ZaV a perLRG ZheQ 0r * ³traVheG´ hLV IOat LQ reVpRQVe tR GeaGORFNV EeLQJ pXt RQ hLV 
ZLQGRZV aQG GRRr tR hLV EeGrRRP�  7he ZeOIare JXarGLaQ FRQVLGereG thLV EehaYLRXr eQtLreO\ preGLFtaEOe 
aQG aQ LQeYLtaEOe FRQVeTXeQFe RI pOaFLQJ IXrther reVtrLFtLRQV XpRQ hLP� 

���   ,Q thLV FaVe� the GLVparLt\ EetZeeQ the hLJh OeYeO RI reVtrLFtLRQV ZhLOVt XQGer a 3335 $Ft RrGer FRPpareG 
tR the pRteQtLaO IRr a ORZer OeYeO RI GeteQtLRQ IRr FRPpXOVRr\ Fare XQGer the ,''C5 $Ft ZaV REVerYeG E\ 
the OaZ\er� the pV\FhRORJLVt� the *3� aQG E\ the )aPLO\ CRXrt -XGJe ZhR PaGe the ZeOIare JXarGLaQ 
RrGer� 

���   6ee 0 'XJJaO ³+eaOth 6erYLFeV IRr 2OGer 3eRpOe� the rROe RI 'LVtrLFt +eaOth %RarGV´ LQ 'LeVIeOG aQG 
0F,QtRVh� aERYe Q ��� at ����  0LQLVtr\ RI +eaOth ��1��1� 6erYLFe CRYeraJe 6FheGXOe ��� 'eFePEer 
��1��� 5eVpRQVLELOLt\ IRr prRYLGLQJ ORQJ�terP GLVaELOLt\ VXppRrt VerYLFeV tR ROGer peRpOe GeYROYeG tR the 
'+%V IrRP the 0LQLVtr\ RI +eaOth LQ 2FtREer ���� E\ the +eaOth 6eFtRr 7raQVIerV �3rRYLGer 
$rraQJePeQtV 2rGer ������   
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arraQJePeQtV�  ,t Pa\ eIIeFtLYeO\ GeterPLQe Zhether the\ QeeG VeFXre GePeQtLa Fare Rr 
hRVpLtaO OeYeO Fare� Rr Zhether the\ FaQ rePaLQ LQ theLr RZQ hRPe ZLth VXppRrt����  

���� 7he QeeGV aVVeVVRr FRQVLGerV the perVRQ¶V PeQtaO heaOth aQG FRJQLtLYe LPpaLrPeQt ZheQ 
aVVeVVLQJ theLr OeYeO RI IXQFtLRQLQJ� EXt the prRFeVV GReV QRt pXrpRrt tR Ee a OeJaO aVVeVVPeQt 
RI a perVRQ¶V FapaFLt\ IRr GeFLVLRQ�PaNLQJ�  7he partLFXOar 1$6C FaQ Ee eLther a FRQtraFteG 
e[terQaO aJeQF\ Rr a GepartPeQt ZLthLQ a '+%� the Oatter JLYLQJ rLVe tR the perFeptLRQ� LI QRt 
the pRVVLELOLt\� RI a FRQIOLFt RI LQtereVt���9 

The mental health legislation (MH(CAT) Act) and its interface with the PPPR Act 

���� :hLOe the 0+�C$7� $Ft aQG the 3335 $Ft are RYerOappLQJ reJLPeV� the\ VerYe GLIIereQt 
pXrpRVeV aQG Rperate GLIIereQtO\��1�  ,QFapaFLt\ tR FRQVeQt tR treatPeQt LV QRt reTXLreG IRr a 
perVRQ tR Ee VXEMeFt tR the 0+�C$7� $Ft� \et VRPe peRpOe are VXEMeFt tR ERth OaZV LQ the 
FRXrVe RI reFeLYLQJ heaOthFare� Rr reJarGLQJ theLr OLYLQJ arraQJePeQtV�  $Q LQterQatLRQaO reYLeZ 
haV hLJhOLJhteG that there Pa\ Ee at OeaVt a thLrG RI aOO patLeQtV LQ heaOthFare VettLQJV� aQG �� 
perFeQt patLeQtV LQ pV\FhLatrLF VettLQJV� ZhR GR QRt haYe FapaFLt\ IRr GeFLVLRQ�PaNLQJ��11  
:heQ FRQVLGerLQJ hRZ OeJaO VaIeJXarGV IRr GeprLYatLRQ RI OLEert\ PLJht ZRrN� Lt LV thereIRre 
LPpRrtaQt tR aGGreVV the LQterIaFe EetZeeQ theVe tZR reJLPeV�  

���� 8QGer the 0+�C$7� $Ft� Zhere a perVRQ haV EeeQ FertLILeG E\ tZR GRFtRrV aV PeetLQJ the 
FRPpOe[ VtatXtRr\ GeILQLtLRQ RI ³PeQtaO GLVRrGer´� a perVRQ FaQ Ee GetaLQeG� aQG aVVeVVeG� 
aQG treateG E\ a pV\FhLatrLVt �reIerreG tR aV theLr reVpRQVLEOe FOLQLFLaQ���1�  7heQ� aIter aERXt 
a PRQth¶V aVVeVVPeQt� aQ appOLFatLRQ FaQ Ee PaGe IRr theP tR Ee pOaFeG XQGer a FRPpXOVRr\ 
treatPeQt RrGer �C72� ± eLther aQ LQ�patLeQt Rr FRPPXQLt\ RrGer í prRYLGeG the\ FRQtLQXe tR 
Peet the reOeYaQt FrLterLa�  7he 0+�C$7� $Ft FRYerV RQO\ ³treatPeQt IRr PeQtaO GLVRrGer´� EXt 
Lt aXthRrLVeV YarLRXV IRrPV RI reVtraLQt� LQFOXGLQJ GeteQtLRQ LQ RrGer tR Neep the perVRQ VaIe 
aQG tR PaNe VXre the\ are reFeLYLQJ the treatPeQt aQG LQYeVtLJatLRQV GeePeG QeFeVVar\��1�

���� :hether XQGerJRLQJ aVVeVVPeQt� Rr reFeLYLQJ treatPeQt XQGer a C72� the perVRQ haV 
reFRXrVe tR a QXPEer RI OeJaO prRteFtLRQV XQGer the 0+�C$7� $Ft��1�  7he\ FaQ FhaOOeQJe 

                                                
���   ,Q ����� the 0LQLVtr\ RI +eaOth reOeaVeG EeVt praFtLFe JXLGeOLQeV IRr the aVVeVVPeQt prRFeVVeV RI ROGer 

peRpOe� 1eZ =eaOaQG *XLGeOLQeV *rRXp Assessment Process for Older People �1=**� :eOOLQJtRQ� 
����� httpV���ZZZ�heaOth�JRYt�Q]�V\VteP�ILOeV�GRFXPeQtV�pXEOLFatLRQV�aVVeVVBprRFeVVeVBJO�pGI� 

��9   7he 1$6C are QRt aFFRXQtaEOe aV prRYLGerV XQGer the +'C CRGe aV the\ GR QRt IaOO ZLthLQ the GeILQLtLRQ 
RI ³GLVaELOLt\ VerYLFeV´ XQGer the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� aQG thereIRre are QRt 
VXEMeFt tR FRPpOaLQtV XQGer the +'C CRGe�  ,Q ���9� IRrPer CRPPLVVLRQer 3aterVRQ reFRPPeQGeG the 
1$6C Ee LQFOXGeG LQ thLV GeILQLtLRQ aPRQJ Rther FhaQJeV tR the $Ft� EXt theVe FhaQJeV Zere QRt 
e[preVVO\ VXppRrteG E\ the FXrreQt CRPPLVVLRQer +LOO¶V ��1� reYLeZ RI the $Ft aQG +'C CRGe� 1eZ 
=eaOaQG /aZ 6RFLet\ VXEPLVVLRQ RQ the ��1� reYLeZ RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft aQG 
+'C CRGe� 1� )eErXar\ ��1��   
http���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���1����999�O�+'C�$Ft�aQG�CRGe�5eYLeZ�1�����
1��pGI� 

�1�    $V REVerYeG E\ $tNLQ aQG 6NeOOerQ� JLYeQ the tZR $FtV GeaO ZLth the VaPe peRpOe aQG VLPLOar LVVXeV� ³Lt 
LV a OLttOe VXrprLVLQJ that the GLVparLt\ LV VR Jreat aQG the JapV VR REYLRXV´� % $tNLQ aQG $ 6NeOOerQ� µ$GXOtV 
ZLth ,QFapaFLt\� the 3335 $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���� 

�11   /eppLQJ� 6taQO\ aQG 7XrQer� aERYe Q �9� 
�1�   0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V ��  7he OeJaO FrLterLa IRr PeQtaO 

GLVRrGer LQ V� RI the 0+�C$7� $Ft XQGer the VeFRQG OLPE LV that the PeQtaO GLVRrGer �aV GeILQeG� eLther�a� 
pRVeV a VerLRXV GaQJer tR the heaOth Rr VaIet\ RI that perVRQ Rr RtherV� Rr �E� VerLRXVO\ GLPLQLVheV the 
FapaFLt\ RI that perVRQ tR taNe Fare RI hLPVeOI Rr herVeOI� 

�1�   0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V ��� 
�1�    6peFLILF rLJhtV are OLVteG LQ 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� VV ��$ í 
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theLr GeteQtLRQ �Rr theLr FRPpXOVRr\ VtatXV� EeIRre a FRXrt ZhLOe XQGerJRLQJ aVVeVVPeQt��1� 
the C72 LtVeOI PXVt Ee PaGe �aQG Ee reYLeZeG aIter VL[ PRQthV� E\ the )aPLO\ CRXrt��1� aIter 
a hearLQJ� aQG the\ FaQ appO\ perLRGLFaOO\ tR the 0eQtaO +eaOth 5eYLeZ 7rLEXQaO tR Ee 
GLVFharJeG IrRP a C72 LI Lt LV PaGe LQGeILQLte E\ the CRXrt��1�  $ partLFXOar FRQFerQ aERXt the 
RperatLRQ RI the 0+�C$7� $Ft aQG reOeYaQt tR the LVVXe RI RQJRLQJ GeteQtLRQ XQGer thLV 
OeJLVOatLRQ� LV the e[teQVLYe XVe RI the LQGeILQLte IRrP RI FRPpXOVRr\ patLeQt VtatXV� ZheQ theVe 
C72V are reQeZeG a VeFRQG tLPe� aERXt a \ear aIter the LQLtLaO RrGer LV PaGe�  7heVe LQGeILQLte 
RrGerV� aQG the VPaOO QXPEerV RI patLeQtV ZhR appO\ tR the 7rLEXQaO IRr GLVFharJe IrRP theP� 
are GeVFrLEeG aV ³a GeILQLQJ IeatXre RI the $Ft´ aQG Lt LV VXJJeVteG the\ VhRXOG Ee aEROLVheG��1�

���9 $ perVRQ FaQ RQO\ Ee pOaFeG XQGer a C72 E\ the FRXrt aQG the\ FaQ Ee prRYLGeG ZLth OeJaO 
repreVeQtatLRQ �aOthRXJh PaQ\ peRpOe are QRt OeJaOO\ repreVeQteG IRr thLV prRFeVV��  7heLr 
OeJaO VtatXV aQG GeteQtLRQ LV Nept XQGer RYerVLJht E\ 'LVtrLFt ,QVpeFtRrV� ZhR haYe aQ 
RPEXGVPaQ�t\pe rROe� aQG are LQGepeQGeQt RI Fare prRYLGerV��19  7here LV aOVR prRYLVLRQ IRr 
reJXOar reYLeZ RI theLr OeJaO VtatXV E\ the reVpRQVLEOe FOLQLFLaQ tR eQVXre the\ VtLOO Peet the 
FrLterLa IRr GeteQtLRQ �Rr FRPpXOVRr\ VtatXV� Zhether GetaLQeG XQGer aQ LQ�patLeQt Rr aQ 
FRPPXQLt\ C72 XQGer the 0+�C$7� $Ft�  6RPetLPeV the 0+�C$7� $Ft LV XVeG tR eQIRrFe 
GeteQtLRQ aQG PaQaJePeQt RI a perVRQ ZLth GePeQtLa LQ a reVLGeQtLaO IaFLOLt\� E\ pOaFLQJ theP 
XQGer aQ LQ�patLeQt RrGer aQG theQ pOaFLQJ theP RQ OeaYe� ZLth a VpeFLILeG FRQGLtLRQ RI theLr 
OeaYe EeLQJ that the\ reVLGe LQ reVLGeQtLaO Fare aQG FRPpO\ ZLth PeQtaO heaOth treatPeQt���� 

��9� ,Q 1eZ =eaOaQG� there LV QR REYLRXV OeJaO REOLJatLRQ tR pOaFe FRPpOLaQt� ³QRQ�GLVVeQtLQJ´ 
patLeQtV XQGer thLV reJLPe eVtaEOLVheG E\ the 0+�C$7� $Ft�  7he XpVhRt LV that VXFh patLeQtV 
± ZhR Pa\ QeYertheOeVV Ee XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr 
theP aQG are QRt Iree tR OeaYe ± GR QRt haYe aGeTXate aFFeVV tR aQ LQGepeQGeQt prRFeVV that 
reYLeZV the QeFeVVLt\ IRr that IRrP RI VXperYLVeG Fare�   7heVe Zere the e[aFt FLrFXPVtaQFeV 
that OeG tR the PaMRr OeJaO GeYeORpPeQtV LQ (QJOaQG� VpeFLILFaOO\ the eQaFtPeQt RI the 'R/6 
reJLPe�

Monitoring places of detention in New Zealand 

��91 $ IXrther aVpeFt tR the hXPaQ rLJhtV IraPeZRrN LQ 1eZ =eaOaQG LV the QatLRQaO PRQLtRrLQJ 
PeFhaQLVP IRr pOaFeV RI GeteQtLRQ FarrLeG RXt E\ a QXPEer RI JRYerQPeQt aJeQFLeV LQFOXGLQJ 
the +XPaQ 5LJhtV CRPPLVVLRQ aQG the 2PEXGVPaQ� 7heVe PeFhaQLVPV JLYe eIIeFt tR 1eZ 
=eaOaQG¶V REOLJatLRQV XQGer the 8QLteG 1atLRQV 2ptLRQaO 3rRtRFRO IRr the CRQYeQtLRQ $JaLQVt 

                                                
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V 1��1��� 
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� VV 1���� aQG 1�� 
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V �9�   
�1�    'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ��� 7hLV IeatXre RI the 0+�C$7� $Ft ZaV aOVR FrLtLFLVeG LQ the 81 

CRPPLttee¶V FRQFOXGLQJ REVerYatLRQV RQ 1eZ =eaOaQG LQ reVpeFt RI the C53'� 2',� aERYe Q ��1 at � 
>��@� 6ee aOVR reFeQt PeGLa atteQtLRQ FRQFerQLQJ the FaVe RI $VhOe\ 3eaFRFN aQG the RQJRLQJ XVe RI 
VeFOXVLRQ ZhLOe XQGer aQ LQGeILQLte C72� raLVLQJ FRQFerQV aERXt hRZ GeprLYatLRQV RI OLEert\ are aVVeVVeG 
aQG PRQLtRreG XQGer the 0+�C$7� $Ft� . -RhQVtRQ� 1eZ =eaOaQG +eraOG� ³$XtLVtLF PaQ ORFNeG LQ 
LVROatLRQ IRr ILYe \earV� he¶V haG eYer\thLQJ VtrLppeG IrRP hLP´� � -XQe ��1�� 
http���ZZZ�Q]heraOG�FR�Q]�Q]�QeZV�artLFOe�FIP"FBLG 1	REMeFtLG 11�����1 

�19    0eQtaO CapaFLt\ $Ft ����� VV 9� í 99�  'LVtrLFt ,QVpeFtRrV are QRt aGYRFateV IRr patLeQtV XQGer the 0C$ 
EXt are GeVFrLEeG aV the ³the ZatFhGRJV RI patLeQtV¶ rLJhtV´�  +RZeYer� the\ haYe QR MXrLVGLFtLRQ RYer 
LQIRrPaO patLeQtV ZhR are QRt VXEMeFt tR the 0C$� 6ee . 7hRP� . 3reEEOe ³'LVtrLFt ,QVpeFtRrV� 
:atFhGRJV RI 3atLeQtV¶ 5LJhtV´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 1�1� 

���   7he ³GeteQtLRQ´ LQ a reVt hRPe ZhLOe RQ ³OeaYe´ XQGer �1 aQG ������E�� FRXOG Ee FhaOOeQJeG aV V 11� RI 
the 0+�C$7� $Ft RQO\ e[preVVO\ aXthRrLVeV the GeteQtLRQ RI thRVe XQGer LQ patLeQt RrGerV LQ ³hRVpLtaO´� 

9� 
 

7RrtXre �23C$7����1   8QtLO QRZ� thLV PRQLtRrLQJ haV PaLQO\ IRFXVeG RQ prLVRQerV LQ FRrreFtLRQ 
IaFLOLtLeV� aQG RQ peRpOe GetaLQeG XQGer the ,'CC5 $Ft aQG the 0+�C$7� $Ft� 

��9� 7he PRVt reFeQt PRQLtRrLQJ repRrt XQGer the 23C$7 haV e[preVVeG FRQFerQ that there are 
PaQ\ VLtXatLRQV LQ ZhLFh peRpOe are GeprLYeG RI theLr OLEert\ that are QRt FXrreQtO\ PRQLtRreG����  
7hLV LQFOXGeV GeteQtLRQ LQ IaFLOLtLeV apprRYeG E\ VXEVtLtXte GeFLVLRQ�PaNerV� VXFh aV GeteQtLRQ 
LQ ORFNeG aJeG�Fare IaFLOLtLeV� GePeQtLa XQLtV� FRPpXOVRr\ Fare IaFLOLtLeV� FRPPXQLt\�EaVeG 
hRPeV aQG reVLGeQFeV IRr GLVaEOeG perVRQV� CXrreQtO\� aQ eVtLPateG 1�� aJeG�Fare prRYLGerV 
LQ 1eZ =eaOaQG ZLth ORFNeG IaFLOLtLeV pRteQtLaOO\ IaOO ZLthLQ the VFRpe RI 23C$7� 7he repRrt 
reFRPPeQGV that the *RYerQPeQt reYLeZ the VFRpe RI the 23C$7 PaQGate LQ 1eZ =eaOaQG 
aQG LGeQtLI\ Za\V tR aGGreVV the JapV LQ LtV PRQLtRrLQJ RI pOaFeV RI GeteQtLRQ� 

��9� $ IXrther repRrt LQ ��1� E\ the 8QLteG 1atLRQV :RrNLQJ *rRXp RQ $rELtrar\ 'eteQtLRQ 
e[preVVeG FRQFerQV aERXt the prRteFtLRQ JapV LQ 1eZ =eaOaQG¶V OeJaO IraPeZRrN that  e[LVt 
IRr ROGer perVRQV LQ Fare VettLQJV�  7hLV repRrt reIerV tR the 3335 $Ft aQG the +'C CRGe aV 
³the RQO\ pLeFeV RI OeJLVOatLRQ that are ORRVeO\ reOeYaQt LQ thLV FRQte[t´� aQG����  

,t LV FOear that theVe OaZV GR QRt Vet RXt VXIILFLeQtO\ GetaLOeG prRFeVVeV E\ ZhLFh 
perVRQV OaFNLQJ OeJaO FapaFLt\ Pa\ EeFRPe VXEMeFt tR GeteQtLRQ�  

3D: REFORM OPTIONS: A PROPORTIONATE RESPONSE 

Liberty safeguards – filling the Bournewood gap 

��9� ,QterQatLRQaO aQG GRPeVtLF hXPaQ rLJhtV OaZ aIILrPV the rLJht tR IreeGRP IrRP arELtrar\ 
GeteQtLRQ�   $V LGeQtLILeG� 1eZ =eaOaQG haV a %RXrQeZRRG Jap that LV QRt ILOOeG E\ the 
0+�C$7� $Ft aQG LtV aFFRPpaQ\LQJ VaIeJXarGV�  7here LV a ErRaG raQJe RI VettLQJV Zhere 
the 6tate LV LQYROYeG ZLth the prRYLVLRQ RI heaOth aQG VRFLaO Fare tR peRpOe ZhR OaFN FapaFLt\ 
aQG are XQaEOe tR FRQVeQt Rr REMeFt tR theLr Fare aQG OLYLQJ arraQJePeQtV�   ([aPpOeV LQFOXGe� 
LQIRrPaO pV\FhLatrLF patLeQtV ZhR are QRt XQGer the 0+�C$7� $Ft� ROGer aGXOtV ZhR Pa\ Ee 
GLVFharJeG IrRP hRVpLtaO LQtR Fare� LQFOXGLQJ VeFXre GePeQtLa XQLtV aQG�Rr RQJRLQJ reVLGeQtLaO 
Fare ZLth YarLRXV OeYeOV RI reVtrLFtLRQV� thRVe aGXOtV ZhR GR QRt ZLVh tR OeaYe theLr hRPe IRr 
PRre LQVtLtXtLRQaOLVeG Fare� Rr peRpOe ZLth OearQLQJ GLVaELOLtLeV ZhR haYe VXppRrteG OLYLQJ 
arraQJePeQtV LQ the FRPPXQLt\ EXt haYe VXEVtaQtLaO reVtrLFtLRQV pOaFeG XpRQ theLr OLEert\�   ,Q 
theVe FLrFXPVtaQFeV� the peRpOe FRQFerQeG are XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO 

                                                
��1    2ptLRQaO 3rRtRFRO tR the CRQYeQtLRQ aJaLQVt 7RrtXre aQG Rther CrXeO� ,QhXPaQ Rr 'eJraGLQJ 7reatPeQt 

Rr 3XQLVhPeQt �RpeQeG IRr VLJQatXre 1� 'eFePEer ����� eQtereG LQtR IRrFe �� -XQe ������ 23C$7 
eVtaEOLVheV a GXaO V\VteP RI preYeQtLYe PRQLtRrLQJ� XQGertaNeQ E\ LQterQatLRQaO aQG QatLRQaO PRQLtRrLQJ 
ERGLeV� 7he LQterQatLRQaO ERG\� the 8QLteG 1atLRQV 6XEFRPPLttee RQ 3reYeQtLRQ RI 7RrtXre aQG 2ther 
CrXeO� ,QhXPaQ Rr 'eJraGLQJ 7reatPeQt Rr 3XQLVhPeQt �637�� perLRGLFaOO\ YLVLtV eaFh 6tate 3art\ tR 
LQVpeFt pOaFeV RI GeteQtLRQ aQG PaNe reFRPPeQGatLRQV tR the 6tate�  $t the QatLRQaO OeYeO� LQGepeQGeQt 
PRQLtRrLQJ ERGLeV FaOOeG 1atLRQaO 3reYeQtLYe 0eFhaQLVPV �130V� are ePpRZereG XQGer 23C$7 tR 
reJXOarO\ YLVLt pOaFeV RI GeteQtLRQ� aQG PaNe reFRPPeQGatLRQV aLPeG at VtreQJtheQLQJ prRteFtLRQV� 
LPprRYLQJ treatPeQt aQG FRQGLtLRQV� aQG preYeQtLQJ tRrtXre aQG LOO�treatPeQt� 

���   +XPaQ 5LJhtV CRPPLVVLRQ ���1�� Monitoring Places of Detention: Annual report of activities under the 
Optional Protocol to the Convention Against Torture (OPCAT), ��1�±��1�� ZZZ�hrF�FR�Q]� at �� QRteG 
that� ³3eRpOe GetaLQeG LQ theVe IaFLOLtLeV pRteQtLaOO\ are YXOQeraEOe tR LOO�treatPeQt that FaQ rePaLQ OarJeO\ 
LQYLVLEOe�´ 

���  8QLteG 1atLRQV +XPaQ 5LJhtV CRXQFLO ���1�� Report of the Working Group on Arbitrary Detention 
$�+5C�������$GG�� at >��@� 
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theLr GeteQtLRQ �Rr theLr FRPpXOVRr\ VtatXV� EeIRre a FRXrt ZhLOe XQGerJRLQJ aVVeVVPeQt��1� 
the C72 LtVeOI PXVt Ee PaGe �aQG Ee reYLeZeG aIter VL[ PRQthV� E\ the )aPLO\ CRXrt��1� aIter 
a hearLQJ� aQG the\ FaQ appO\ perLRGLFaOO\ tR the 0eQtaO +eaOth 5eYLeZ 7rLEXQaO tR Ee 
GLVFharJeG IrRP a C72 LI Lt LV PaGe LQGeILQLte E\ the CRXrt��1�  $ partLFXOar FRQFerQ aERXt the 
RperatLRQ RI the 0+�C$7� $Ft aQG reOeYaQt tR the LVVXe RI RQJRLQJ GeteQtLRQ XQGer thLV 
OeJLVOatLRQ� LV the e[teQVLYe XVe RI the LQGeILQLte IRrP RI FRPpXOVRr\ patLeQt VtatXV� ZheQ theVe 
C72V are reQeZeG a VeFRQG tLPe� aERXt a \ear aIter the LQLtLaO RrGer LV PaGe�  7heVe LQGeILQLte 
RrGerV� aQG the VPaOO QXPEerV RI patLeQtV ZhR appO\ tR the 7rLEXQaO IRr GLVFharJe IrRP theP� 
are GeVFrLEeG aV ³a GeILQLQJ IeatXre RI the $Ft´ aQG Lt LV VXJJeVteG the\ VhRXOG Ee aEROLVheG��1�

���9 $ perVRQ FaQ RQO\ Ee pOaFeG XQGer a C72 E\ the FRXrt aQG the\ FaQ Ee prRYLGeG ZLth OeJaO 
repreVeQtatLRQ �aOthRXJh PaQ\ peRpOe are QRt OeJaOO\ repreVeQteG IRr thLV prRFeVV��  7heLr 
OeJaO VtatXV aQG GeteQtLRQ LV Nept XQGer RYerVLJht E\ 'LVtrLFt ,QVpeFtRrV� ZhR haYe aQ 
RPEXGVPaQ�t\pe rROe� aQG are LQGepeQGeQt RI Fare prRYLGerV��19  7here LV aOVR prRYLVLRQ IRr 
reJXOar reYLeZ RI theLr OeJaO VtatXV E\ the reVpRQVLEOe FOLQLFLaQ tR eQVXre the\ VtLOO Peet the 
FrLterLa IRr GeteQtLRQ �Rr FRPpXOVRr\ VtatXV� Zhether GetaLQeG XQGer aQ LQ�patLeQt Rr aQ 
FRPPXQLt\ C72 XQGer the 0+�C$7� $Ft�  6RPetLPeV the 0+�C$7� $Ft LV XVeG tR eQIRrFe 
GeteQtLRQ aQG PaQaJePeQt RI a perVRQ ZLth GePeQtLa LQ a reVLGeQtLaO IaFLOLt\� E\ pOaFLQJ theP 
XQGer aQ LQ�patLeQt RrGer aQG theQ pOaFLQJ theP RQ OeaYe� ZLth a VpeFLILeG FRQGLtLRQ RI theLr 
OeaYe EeLQJ that the\ reVLGe LQ reVLGeQtLaO Fare aQG FRPpO\ ZLth PeQtaO heaOth treatPeQt���� 

��9� ,Q 1eZ =eaOaQG� there LV QR REYLRXV OeJaO REOLJatLRQ tR pOaFe FRPpOLaQt� ³QRQ�GLVVeQtLQJ´ 
patLeQtV XQGer thLV reJLPe eVtaEOLVheG E\ the 0+�C$7� $Ft�  7he XpVhRt LV that VXFh patLeQtV 
± ZhR Pa\ QeYertheOeVV Ee XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO RI thRVe FarLQJ IRr 
theP aQG are QRt Iree tR OeaYe ± GR QRt haYe aGeTXate aFFeVV tR aQ LQGepeQGeQt prRFeVV that 
reYLeZV the QeFeVVLt\ IRr that IRrP RI VXperYLVeG Fare�   7heVe Zere the e[aFt FLrFXPVtaQFeV 
that OeG tR the PaMRr OeJaO GeYeORpPeQtV LQ (QJOaQG� VpeFLILFaOO\ the eQaFtPeQt RI the 'R/6 
reJLPe�

Monitoring places of detention in New Zealand 

��91 $ IXrther aVpeFt tR the hXPaQ rLJhtV IraPeZRrN LQ 1eZ =eaOaQG LV the QatLRQaO PRQLtRrLQJ 
PeFhaQLVP IRr pOaFeV RI GeteQtLRQ FarrLeG RXt E\ a QXPEer RI JRYerQPeQt aJeQFLeV LQFOXGLQJ 
the +XPaQ 5LJhtV CRPPLVVLRQ aQG the 2PEXGVPaQ� 7heVe PeFhaQLVPV JLYe eIIeFt tR 1eZ 
=eaOaQG¶V REOLJatLRQV XQGer the 8QLteG 1atLRQV 2ptLRQaO 3rRtRFRO IRr the CRQYeQtLRQ $JaLQVt 

                                                
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V 1��1��� 
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� VV 1���� aQG 1�� 
�1�    0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199�� V �9�   
�1�    'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ��� 7hLV IeatXre RI the 0+�C$7� $Ft ZaV aOVR FrLtLFLVeG LQ the 81 

CRPPLttee¶V FRQFOXGLQJ REVerYatLRQV RQ 1eZ =eaOaQG LQ reVpeFt RI the C53'� 2',� aERYe Q ��1 at � 
>��@� 6ee aOVR reFeQt PeGLa atteQtLRQ FRQFerQLQJ the FaVe RI $VhOe\ 3eaFRFN aQG the RQJRLQJ XVe RI 
VeFOXVLRQ ZhLOe XQGer aQ LQGeILQLte C72� raLVLQJ FRQFerQV aERXt hRZ GeprLYatLRQV RI OLEert\ are aVVeVVeG 
aQG PRQLtRreG XQGer the 0+�C$7� $Ft� . -RhQVtRQ� 1eZ =eaOaQG +eraOG� ³$XtLVtLF PaQ ORFNeG LQ 
LVROatLRQ IRr ILYe \earV� he¶V haG eYer\thLQJ VtrLppeG IrRP hLP´� � -XQe ��1�� 
http���ZZZ�Q]heraOG�FR�Q]�Q]�QeZV�artLFOe�FIP"FBLG 1	REMeFtLG 11�����1 

�19    0eQtaO CapaFLt\ $Ft ����� VV 9� í 99�  'LVtrLFt ,QVpeFtRrV are QRt aGYRFateV IRr patLeQtV XQGer the 0C$ 
EXt are GeVFrLEeG aV the ³the ZatFhGRJV RI patLeQtV¶ rLJhtV´�  +RZeYer� the\ haYe QR MXrLVGLFtLRQ RYer 
LQIRrPaO patLeQtV ZhR are QRt VXEMeFt tR the 0C$� 6ee . 7hRP� . 3reEEOe ³'LVtrLFt ,QVpeFtRrV� 
:atFhGRJV RI 3atLeQtV¶ 5LJhtV´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 1�1� 

���   7he ³GeteQtLRQ´ LQ a reVt hRPe ZhLOe RQ ³OeaYe´ XQGer �1 aQG ������E�� FRXOG Ee FhaOOeQJeG aV V 11� RI 
the 0+�C$7� $Ft RQO\ e[preVVO\ aXthRrLVeV the GeteQtLRQ RI thRVe XQGer LQ patLeQt RrGerV LQ ³hRVpLtaO´� 

9� 
 

7RrtXre �23C$7����1   8QtLO QRZ� thLV PRQLtRrLQJ haV PaLQO\ IRFXVeG RQ prLVRQerV LQ FRrreFtLRQ 
IaFLOLtLeV� aQG RQ peRpOe GetaLQeG XQGer the ,'CC5 $Ft aQG the 0+�C$7� $Ft� 

��9� 7he PRVt reFeQt PRQLtRrLQJ repRrt XQGer the 23C$7 haV e[preVVeG FRQFerQ that there are 
PaQ\ VLtXatLRQV LQ ZhLFh peRpOe are GeprLYeG RI theLr OLEert\ that are QRt FXrreQtO\ PRQLtRreG����  
7hLV LQFOXGeV GeteQtLRQ LQ IaFLOLtLeV apprRYeG E\ VXEVtLtXte GeFLVLRQ�PaNerV� VXFh aV GeteQtLRQ 
LQ ORFNeG aJeG�Fare IaFLOLtLeV� GePeQtLa XQLtV� FRPpXOVRr\ Fare IaFLOLtLeV� FRPPXQLt\�EaVeG 
hRPeV aQG reVLGeQFeV IRr GLVaEOeG perVRQV� CXrreQtO\� aQ eVtLPateG 1�� aJeG�Fare prRYLGerV 
LQ 1eZ =eaOaQG ZLth ORFNeG IaFLOLtLeV pRteQtLaOO\ IaOO ZLthLQ the VFRpe RI 23C$7� 7he repRrt 
reFRPPeQGV that the *RYerQPeQt reYLeZ the VFRpe RI the 23C$7 PaQGate LQ 1eZ =eaOaQG 
aQG LGeQtLI\ Za\V tR aGGreVV the JapV LQ LtV PRQLtRrLQJ RI pOaFeV RI GeteQtLRQ� 

��9� $ IXrther repRrt LQ ��1� E\ the 8QLteG 1atLRQV :RrNLQJ *rRXp RQ $rELtrar\ 'eteQtLRQ 
e[preVVeG FRQFerQV aERXt the prRteFtLRQ JapV LQ 1eZ =eaOaQG¶V OeJaO IraPeZRrN that  e[LVt 
IRr ROGer perVRQV LQ Fare VettLQJV�  7hLV repRrt reIerV tR the 3335 $Ft aQG the +'C CRGe aV 
³the RQO\ pLeFeV RI OeJLVOatLRQ that are ORRVeO\ reOeYaQt LQ thLV FRQte[t´� aQG����  

,t LV FOear that theVe OaZV GR QRt Vet RXt VXIILFLeQtO\ GetaLOeG prRFeVVeV E\ ZhLFh 
perVRQV OaFNLQJ OeJaO FapaFLt\ Pa\ EeFRPe VXEMeFt tR GeteQtLRQ�  

3D: REFORM OPTIONS: A PROPORTIONATE RESPONSE 

Liberty safeguards – filling the Bournewood gap 

��9� ,QterQatLRQaO aQG GRPeVtLF hXPaQ rLJhtV OaZ aIILrPV the rLJht tR IreeGRP IrRP arELtrar\ 
GeteQtLRQ�   $V LGeQtLILeG� 1eZ =eaOaQG haV a %RXrQeZRRG Jap that LV QRt ILOOeG E\ the 
0+�C$7� $Ft aQG LtV aFFRPpaQ\LQJ VaIeJXarGV�  7here LV a ErRaG raQJe RI VettLQJV Zhere 
the 6tate LV LQYROYeG ZLth the prRYLVLRQ RI heaOth aQG VRFLaO Fare tR peRpOe ZhR OaFN FapaFLt\ 
aQG are XQaEOe tR FRQVeQt Rr REMeFt tR theLr Fare aQG OLYLQJ arraQJePeQtV�   ([aPpOeV LQFOXGe� 
LQIRrPaO pV\FhLatrLF patLeQtV ZhR are QRt XQGer the 0+�C$7� $Ft� ROGer aGXOtV ZhR Pa\ Ee 
GLVFharJeG IrRP hRVpLtaO LQtR Fare� LQFOXGLQJ VeFXre GePeQtLa XQLtV aQG�Rr RQJRLQJ reVLGeQtLaO 
Fare ZLth YarLRXV OeYeOV RI reVtrLFtLRQV� thRVe aGXOtV ZhR GR QRt ZLVh tR OeaYe theLr hRPe IRr 
PRre LQVtLtXtLRQaOLVeG Fare� Rr peRpOe ZLth OearQLQJ GLVaELOLtLeV ZhR haYe VXppRrteG OLYLQJ 
arraQJePeQtV LQ the FRPPXQLt\ EXt haYe VXEVtaQtLaO reVtrLFtLRQV pOaFeG XpRQ theLr OLEert\�   ,Q 
theVe FLrFXPVtaQFeV� the peRpOe FRQFerQeG are XQGer the FRQtLQXRXV VXperYLVLRQ aQG FRQtrRO 

                                                
��1    2ptLRQaO 3rRtRFRO tR the CRQYeQtLRQ aJaLQVt 7RrtXre aQG Rther CrXeO� ,QhXPaQ Rr 'eJraGLQJ 7reatPeQt 

Rr 3XQLVhPeQt �RpeQeG IRr VLJQatXre 1� 'eFePEer ����� eQtereG LQtR IRrFe �� -XQe ������ 23C$7 
eVtaEOLVheV a GXaO V\VteP RI preYeQtLYe PRQLtRrLQJ� XQGertaNeQ E\ LQterQatLRQaO aQG QatLRQaO PRQLtRrLQJ 
ERGLeV� 7he LQterQatLRQaO ERG\� the 8QLteG 1atLRQV 6XEFRPPLttee RQ 3reYeQtLRQ RI 7RrtXre aQG 2ther 
CrXeO� ,QhXPaQ Rr 'eJraGLQJ 7reatPeQt Rr 3XQLVhPeQt �637�� perLRGLFaOO\ YLVLtV eaFh 6tate 3art\ tR 
LQVpeFt pOaFeV RI GeteQtLRQ aQG PaNe reFRPPeQGatLRQV tR the 6tate�  $t the QatLRQaO OeYeO� LQGepeQGeQt 
PRQLtRrLQJ ERGLeV FaOOeG 1atLRQaO 3reYeQtLYe 0eFhaQLVPV �130V� are ePpRZereG XQGer 23C$7 tR 
reJXOarO\ YLVLt pOaFeV RI GeteQtLRQ� aQG PaNe reFRPPeQGatLRQV aLPeG at VtreQJtheQLQJ prRteFtLRQV� 
LPprRYLQJ treatPeQt aQG FRQGLtLRQV� aQG preYeQtLQJ tRrtXre aQG LOO�treatPeQt� 

���   +XPaQ 5LJhtV CRPPLVVLRQ ���1�� Monitoring Places of Detention: Annual report of activities under the 
Optional Protocol to the Convention Against Torture (OPCAT), ��1�±��1�� ZZZ�hrF�FR�Q]� at �� QRteG 
that� ³3eRpOe GetaLQeG LQ theVe IaFLOLtLeV pRteQtLaOO\ are YXOQeraEOe tR LOO�treatPeQt that FaQ rePaLQ OarJeO\ 
LQYLVLEOe�´ 

���  8QLteG 1atLRQV +XPaQ 5LJhtV CRXQFLO ���1�� Report of the Working Group on Arbitrary Detention 
$�+5C�������$GG�� at >��@� 
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RI thRVe ZhR Fare IRr theP and are QRt Iree tR OeaYe� the aFLG teVt IRr ZheQ VaIeJXarGV are 
QeeGeG LQ Cheshire West. 

��9� 7he %RXrQeZRRG Jap e[LVtV LQ 1eZ =eaOaQG EeFaXVe there are QR VpeFLILF OeJaO VaIeJXarGV 
that appO\ tR theVe VLtXatLRQV RI GeteQtLRQ�  5eOLaQFe RQ the FRPPRQ OaZ GRFtrLQe RI QeFeVVLt\ 
± aV LV RIteQ the FaVe LQ 1eZ =eaOaQG ± ZaV reMeFteG E\ the (Ct+5 LQ HL v United Kingdom 
aV aQ LQaGeTXate EaVLV IRr the RQJRLQJ GeteQtLRQ Rr PRQLtRrLQJ RI VLtXatLRQV Zhere peRpOe are 
GeprLYeG RI theLr OLEert\� 1eLther the FRXrt prRFeGXreV FXrreQtO\ aYaLOaEOe XQGer the 3335 $Ft 
�perVRQaO RrGerV Rr the appRLQtPeQt RI a ZeOIare JXarGLaQ� QRr 5LJht ���� RI the +'C CRGe 
are GeVLJQeG tR Ee eIIeFtLYe LQ LGeQtLI\LQJ GeprLYatLRQV RI OLEert\ LQ aGYaQFe RI a perVRQ¶V 
GeteQtLRQ�  1Rr GR the\ prRYLGe RQJRLQJ PRQLtRrLQJ RI a perVRQ¶V GeteQtLRQ tR eQVXre that VXFh 
GeFLVLRQV are the OeaVt reVtrLFtLYe RptLRQ aQG are PaGe LQ theLr EeVt LQtereVtV�  :hLOe the 
LQterIaFe ZLth the FXrreQt PeQtaO heaOth OeJLVOatLRQ ZLOO QeeG tR Ee aGGreVVeG� the 0+�C$7� 
$Ft LV QRt the prRper pOaFe IRr the QeFeVVar\ OeJaO VaIeJXarGV tR Ee ORFateG� aV Lt LV LQteQGeG 
tR VerYe a PRre OLPLteG pXrpRVe ± aXthRrLVLQJ aQG reJXOatLQJ FRPpXOVRr\ pV\FhLatrLF 
treatPeQt� 

��9� 7he (QJOLVh reVpRQVe tR LtV hXPaQ rLJhtV REOLJatLRQV ± eQaFtLQJ the 'R/6 reJLPe ± FRXOG Ee 
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RECOMMENDATIONS FOR LIBERTY SAFEGUARDS 
 

1. Revised mental capacity legislation should provide legal mechanisms, criteria, 
and procedures, to govern decisions involving the deprivation of liberty of 
people who lack capacity, referred to as “Liberty safeguards”,534 including: 

 

a) a two-step authorisation process to, initially, identify a deprivation of 
liberty, and then to monitor an ongoing deprivation of liberty;  
 

b) rules governing how such decisions are to be made, by whom, and 
under what process; when the liberty safeguards are to be used; their 
duration and discharge;  
 

c) a standard stating that decisions should be made in the best interests 
(and according to the known will and preferences) of the person, when 
the liberty safeguards apply; 
 

d) a speedy mechanism for the designated decision-maker, whether an 
independent individual (for example, the equivalent of the District 
Inspector under the MH(CAT) Act) or a public body that can provide 
independent oversight to  authorise a deprivation of liberty, with ready 
access thereafter to review of the decision by a Tribunal or the Family 
Court; 
 

e) a Code of Practice for health and social service providers to 
operationalise the liberty safeguards; 
 

f) a publicly appointed and independent person or body to be available to 
act an advocate for people who lack capacity and who have no other 
suitable person to support and represent them in the liberty 
safeguarding process; and 
 

g) options for ensuring the oversight and monitoring of compliance of 
these liberty safeguards by a public body or agency (such as a Public 
Guardian) established under the legislation.  
 

2. A comprehensive review should be undertaken of legislative schemes 
regulating deprivation of liberty in comparable jurisdictions, including the 
proposed legislation and changes to the MCA to be recommended by the 
English Law Commission (due end of 2016). 
 

3. Consultation with the health and disability sector in the development of the 
liberty safeguards that could be enacted that would have sufficient flexibility to 
cover the range of environments where deprivations of liberty occur, and could 
operate in the most effective and cost-efficient way. 

                                                
534   The term “liberty safeguards” is suggested as preferable to “deprivation of liberty safeguards”.  According 

to the English Law Commission, the naming of the proposed new safeguards has provoked the most 
debate in the Law Commissions proposals to date.  This is because some consultees understood the 
phrase “deprivation of liberty safeguards” to mean that people were being denied access to legal rights.  
The English Law Commission is consulting further on this aspect of its review of the legislation: Law 
Commission, Interim Statement, above n 225. 
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Chapter 4: Defining Capacity 
 

Chapter 4 is in three sections: 

A. An overview of important concepts of capacity. 

B. An analysis of the four legal tests of capacity in the Protection of Personal and Property 
Rights Act 1988 (PPPR Act). 

C. The test for capacity under ss 2 and 3 of the Mental Capacity Act (England and Wales) 
2005 (MCA). 

Capacity and best interests 

4.1 “Capacity” and “best interests” are two fundamental concepts that underlie the English 
legislation.  As capacity (or incapacity) is the “brightline” for determining whether the law 
permits intervention in people’s lives, it is essential that there is a clear test.535  If a person is 
unable to make a decision as defined in law, the best interests standard provides a legal and 
an ethical imperative for the person’s will and preferences to remain central to the decision-
making that affects them.536 These clearly defined concepts in the MCA give integrity to the 
legal framework and make the law more accessible to everyone that uses it. 

4.2 The principles and philosophy of the PPPR Act and MCA are very similar, as is the functional 
approach to defining capacity, based on an assessment of a person’s decision-making ability, 
not the decision made.  Any definition of capacity must be considered in light of the key 
concepts that are used to interpret how the definition is applied.537 

4.3 In this chapter, the problems and complexity of the multiple tests for capacity found in the 
PPPR Act and the lack of a definition of competence within the HDC Code are identified. The 
functional test in s 3 of the MCA is considered in light of current English case law. 

4.4 The essence of the recommendations in Chapters 4 and 5 is that revised legislation should 
provide a single and unified legal test for capacity, as well as a transparent standard for 
decision-making, referred to as the “best interests” standard. 

  

                                                           
535    An introduction to the legal concept of capacity is set out in Chapter 1A. 
536    Chapter 2 of this report has argued that the best interests standard as understood in s 4 of the MCA is 

an essential complement to a supported decision-making framework. 
537    The common legal principles of the PPPR Act, the HDC Code and the MCA are considered in Chapter 

2B. 
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4A:  IMPORTANT CONCEPTS OF CAPACITY  

Presumption of capacity 

4.5 One of the most important concepts that underlies both the PPPR Act and the HDC Code, as 
well as the MCA, is the presumption of capacity.538  This presumption means that the burden 
of proving lack of capacity to make a specific decision (or decisions) always lies with the 
person who considers that it may be necessary to take a decision on the person’s behalf (or 
who will invite a court to take such a decision).  The standard of proof is the balance of 
probabilities.539  Therefore, it will always be for the decision-maker to prove that it is more 
likely than not that a person lacks capacity. 

4.6 A presumption of capacity does not diminish the duty of care owed to patients in the delivery 
of healthcare.  Both the House of Lords’ report on the MCA and opinions of the Health and 
Disability Commissioner in New Zealand affirm that the presumption of capacity does not 
displace the duty to assess capacity as part of the provision of appropriate care.540 

The functional approach 

4.7 There is a wide variety of laws regulating legal capacity across jurisdictions, and it has been 
stated that there are as many different operational definitions of mental (in)capacity as there 
are jurisdictions.541  In keeping with many other countries, New Zealand has rejected the 
“status” approach (based on a person’s disability or medical condition) and the “outcome” 
approach (based on an evaluation of the decision made), and instead uses a “functional” 
approach to defining capacity.  A functional test focuses on the individual’s ability to make a 
particular decision at a particular time and the processes followed by the person in arriving at 
the decision.542   

4.8 A functional approach is more likely to be compliant with the CRPD because it avoids directly 
discriminating against people merely because they have a disability.  The basis of differential 
treatment under a functional test is the presence or absence of decision-making ability.  In 
some instances, such as a person in a persistent coma, the fact that a person lacks ability to 
make decisions is clear-cut.  There may also be an objective measurable difference, for 
example, between a patient with very advanced dementia, who has short-term memory of 
less than one minute, as opposed to a patient in the early stages of Alzheimer’s, who may 
struggle with memory but can still retain information for long enough to discuss treatment 
options with her doctor and family.  The difference between these two individuals is not a 
matter of subjective opinion; it is an objective measurable difference.543  

  

                                                           
538    This presumption is referred to as the “presumption of competence” in the PPPR Act, s 5 and in the 

HDC Code, Right 7(2).  In the MCA, the presumption is referred to as the, “assumption of capacity”.  
Section 1(2) states: “A person must be assumed to have capacity unless it is established that he lacks 
capacity.” 

539    Mental Capacity Act 2005, s 2(4). 
540    Chapter 1B and Appendix B A Review of the Health and Disability Commissioner’s Opinions about 

Capacity. 
541    Bach and Kerzner, above n 33 at 18. 
542    Letts, above n 282.  
543   Szerletics, above n 209 at 18. 
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538    This presumption is referred to as the “presumption of competence” in the PPPR Act, s 5 and in the 

HDC Code, Right 7(2).  In the MCA, the presumption is referred to as the, “assumption of capacity”.  
Section 1(2) states: “A person must be assumed to have capacity unless it is established that he lacks 
capacity.” 

539    Mental Capacity Act 2005, s 2(4). 
540    Chapter 1B and Appendix B A Review of the Health and Disability Commissioner’s Opinions about 

Capacity. 
541    Bach and Kerzner, above n 33 at 18. 
542    Letts, above n 282.  
543   Szerletics, above n 209 at 18. 
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Unwise decisions and avoiding the “protection imperative” 

4.9 The principle that a person should not be assumed to lack capacity to make a decision just 
because other people think their decision is unwise or imprudent is meant to deflect the 
outcome approach to capacity, recognising that everybody has their own values, beliefs, 
preferences and attitudes that inform their decisions.  There may be triggers, however, that 
call a person’s capacity into question: for example, where a person is at significant risk of 
harm or exploitation, or the decision is obviously irrational or out of character for that person. 

4.10 There have been several judicial statements in the COP that have cautioned against taking 
an overly protective approach towards determining a person’s capacity, referred to as the 
“protective imperative”, and reflecting the right to make unwise decisions.544 Baker J has 
described this protective imperative as follows:545 

There is a risk that all professionals involved with treating and helping a person – including 
of course a Judge in the Court of Protection – may feel drawn towards an outcome that is 
more protective of the adult and thus, in certain circumstances, fail to carry out the 
appropriate assessment of capacity that is both detached and objective.546 

4.11 In more borderline cases, however, the extent to which the functional approach can provide 
an objective basis for assessing a process of decision-making is more difficult.547  Objective 
standards are hard to formulate and apply.  There can be a tendency to conflate the clinical 
concept of “insight” with the legal concept of capacity, although the term “insight” does not 
appear in any mental health or mental capacity legislation.548  Whether standards of capacity 
should be risk-related and viewed on “a sliding scale of competence” is controversial,549 as is 
the extent to which the rationality of a decision is relevant,550 and whether sufficient weight is 
given to the role of values and emotion.551  All these factors influence how capacity is assessed 
and how the legal tests for capacity are applied in legal decisions.552 

                                                           
544    CC v KK, above n 362, at [65]. 
545    A NHS Trust v Dr A, above n 214, at [34].   
546    Similarly see statement by Lord Donaldson MR in T (Adult: Refusal of Treatment) [1992] 4 All ER 649, 

CA at 664 regarding rationality cited in Jones, above n 151 at 16. 
547    N Banner “Can procedural and substantive elements of decision-making be reconciled in assessments 

of mental capacity?” (2013) 9 Int J Law Context 71. 
548    N Allen “Is Capacity ‘In Sight’?” (2009) Mental Health L 165. Yet insight is described as the single most 

consistently discussed symptom of mental illness amongst Mental Health Tribunal members: K Diesfeld, 
“Insight on ‘insight’: the impact of extra-legislative factors on decisions to discharge detained patients” 
in K Diesfeld and I Freckleton (eds) Involuntary Detention and Therapeutic Jurisprudence: International 
Perspectives on Civil Commitment (Aldershot, Burlington Vt, 2003) at 359-382. 

549    M Jonas “Competence to Consent” in RE Ashcroft, A Dawson, H Draper and others (eds) Competence 
to Consent in Principles of Health Care Ethics (2nd ed, John Wylie and Sons Ltd, Chichester, 2007) at 
255. 

550    In the long build up to the MCA, the English Law Commission in its 1991 report rejected a test based on 
rationality as it considered that the test would inevitably slide into an assessment of the “reasonableness” 
of a particular decision which could not be applied in an objective or non-discriminatory way. Law 
Commission Mentally Incapacitated Adults and Decision-making: An Overview, Consultation paper No 
119 (HMSO, London, 1991) at 30. 

551    LC Charland “Mental Competence and Value: the Problem of Normativity in the Assessment of Decision-
making Capacity” (2001) 8 Psychiat Psychol L 135. 

552    See Chapter 7 Code of Practice and the Toolkit for Assessing Capacity in Appendix D. 
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Capacity is decision specific  

4.12 The functional approach reinforces the idea that capacity is decision specific and time specific.  
Thus, it is often wrong to say that someone “lacks capacity”; rather, it should be said that the 
person lacks capacity to make a particular decision at a particular time.  

4.13 The idea that incapacity can be viewed as “global”, so that a person’s incapacity embraces 
every aspect of a person’s life, has been rejected in favour of a decision and task-relative 
approach.553  As explained by Buchanan and Brock, the idea behind the task-relative 
approach is as follows: 554 

The statement that a particular individual is (or is not) competent is incomplete.  Competence 
is always competence for some task – competence to do something.  The concern here is 
with competence to perform the task of making a decision.  Hence competence is to be 
understood as decision-making capacity.  But the notion of decision-making capacity is itself 
incomplete until the nature of the choice as well as the conditions under which it is to be 
made are specified.  Thus, competence is decision-relative, not global. 

Capacity and proportionality 

4.14 A decision-specific approach to capacity is in keeping with the notion that the assessment of 
capacity takes into account the level of the person’s residual ability and determines capacity 
in proportion to the seriousness of the decision(s) they must make.  As envisaged by Lord 
Donaldson, in Re T (Refusal of Treatment):555     

What matters is that doctors should consider whether at the time [the patient] had a capacity 
which was commensurate with the gravity of the decisions which he purported to take.  The 
more serious the decisions, the greater the capacity required.  

4B:  PPPR ACT – LEGAL TESTS 

4.15 As with the MCA, a finding of impairment of capacity under the PPPR Act is fundamental to 
any resulting intervention that may be made on the person’s behalf, such as a court order or 
the activation of an EPOA.556 

The question of capacity to make the decision that is the subject of an application (under 
the Act) is a threshold question that must be considered in every case; because jurisdiction 
to make any order … depends on it. 

4.16 In general, a person lacks capacity if they cannot understand the nature and foresee the 
consequences of decisions, or are unable to communicate them.  However, there are four 
subtly different legal tests for incapacity in the PPPR Act, depending on the kind of substitute 
decision-maker appointed, and on whether care and welfare, or property decisions, are 
involved.  Nevertheless, the different legal tests in the PPPR Act follow a common functional 

                                                           
553    M Jonas, above n 549 at 255. 
554    Buchanan and Brock, above n 35 at 18. 
555    Re T (Adult: Refusal of Treatment) [1992] 3 WLR 782; [1993] Fam 95 at 113. 
556    KR v MR (2004) 2 NZLR 847 at [25].   Also reported as X v Y (Mental Health: Sterilisation) [2004] 23 

FRNZ 475. 
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544    CC v KK, above n 362, at [65]. 
545    A NHS Trust v Dr A, above n 214, at [34].   
546    Similarly see statement by Lord Donaldson MR in T (Adult: Refusal of Treatment) [1992] 4 All ER 649, 

CA at 664 regarding rationality cited in Jones, above n 151 at 16. 
547    N Banner “Can procedural and substantive elements of decision-making be reconciled in assessments 

of mental capacity?” (2013) 9 Int J Law Context 71. 
548    N Allen “Is Capacity ‘In Sight’?” (2009) Mental Health L 165. Yet insight is described as the single most 

consistently discussed symptom of mental illness amongst Mental Health Tribunal members: K Diesfeld, 
“Insight on ‘insight’: the impact of extra-legislative factors on decisions to discharge detained patients” 
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Perspectives on Civil Commitment (Aldershot, Burlington Vt, 2003) at 359-382. 

549    M Jonas “Competence to Consent” in RE Ashcroft, A Dawson, H Draper and others (eds) Competence 
to Consent in Principles of Health Care Ethics (2nd ed, John Wylie and Sons Ltd, Chichester, 2007) at 
255. 

550    In the long build up to the MCA, the English Law Commission in its 1991 report rejected a test based on 
rationality as it considered that the test would inevitably slide into an assessment of the “reasonableness” 
of a particular decision which could not be applied in an objective or non-discriminatory way. Law 
Commission Mentally Incapacitated Adults and Decision-making: An Overview, Consultation paper No 
119 (HMSO, London, 1991) at 30. 

551    LC Charland “Mental Competence and Value: the Problem of Normativity in the Assessment of Decision-
making Capacity” (2001) 8 Psychiat Psychol L 135. 

552    See Chapter 7 Code of Practice and the Toolkit for Assessing Capacity in Appendix D. 
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553    M Jonas, above n 549 at 255. 
554    Buchanan and Brock, above n 35 at 18. 
555    Re T (Adult: Refusal of Treatment) [1992] 3 WLR 782; [1993] Fam 95 at 113. 
556    KR v MR (2004) 2 NZLR 847 at [25].   Also reported as X v Y (Mental Health: Sterilisation) [2004] 23 

FRNZ 475. 
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approach and in this respect are similar to the single legal test in the MCA, and codify the 
prior common law (case law).557   

4.17 The key difference between the tests in the PPPR Act and the MCA is that there is no disability 
precondition in the PPPR Act.  Under the MCA, the inability to make a decision (the functional 
test) must have a causal link to “an impairment of, or a disturbance in the functioning of, the 
mind or brain” (the diagnostic test).558 There is no equivalent in the PPPR Act. 

 Four legal tests  

4.18 The four threshold tests in the PPPR Act and the corresponding interventions are as follows: 

1. “partly” lacks capacity: for making a personal order and appointing a property 
manager;559 

2. “wholly” lacks capacity: for appointing a welfare guardian;560 

3. “not wholly competent”: for activating a property-related EPOA; 561 and 

4. “lacks the capacity”: for activating a care and welfare-related EPOA.562 

Test no. 1: “partly” lacks capacity – personal order 

4.19 Section 6 provides the foundation of the jurisdiction to make personal care and welfare orders. 
This jurisdiction is dependent on a finding that the “subject person” either:    

Lacks wholly or partly the capacity to understand the nature and foresee the 
consequences of decisions in respect of matters relating to his or her personal care and 
welfare; or 

Has the capacity to understand the nature and to foresee the consequences of such 
decisions but wholly lacks the capacity to communicate decisions in respect of such 
matters.  

 

                                                           
557   The English cases that developed the functional test were mainly concerned with capacity to consent to 

or refuse medical treatment.  For example, St George’s Healthcare NHS Trust v S [1998] 3 All ER 673, 
where a competent woman’s refusal of a Caesarean section in which the baby would die was overridden 
and carried out  but was subsequently held to be unlawful, affirming the right to bodily integrity.   See 
also Re C (Adult: Refusal of Treatment) [1994] 1 All ER 819, an influential case for the “use or weigh” 
criteria in the MCA test, where Thorpe J at 822 described the test as follows: (1) Can the patient take in 
and retain treatment information? (2) Does he believe it? (3) Can he weigh that information, balancing 
risks and needs?” Thorpe J referred to the developing test in Law Commission Mentally Handicapped 
Adults and Decision-making Consultation paper No 129 (HMSO, London, 1992) at [2.20]. 

558    Mental Capacity Act 2005, s 2(1), discussed below. 
559    Protection of Personal and Property Rights Act 1988, s 6: personal order, s 10; order for the 

administration of property, s 11; and order for the appointment of a property manager, (“wholly or partly”), 
s 25 (2)(b). 

560    Protection of Personal and Property Rights Act 1988, ss 6 and 12. 
561    Protection of Personal and Property Rights Act 1988, s 94(1). 
562    Protection of Personal and Property Rights Act 1988, s 94(2).  
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4.20 Whether the person is partly or wholly incapable of managing their affairs is relevant to the 
kind of orders the court can make.563  A person need only partly lack capacity for the court to 
make a personal order, such as an order for medical treatment, provision of services or living 
arrangements under s 10, or a low-level order for the administration of property under s 11.  
Personal orders of this kind are frequently used by the Family Court as a fall-back order where 
the person does not met the threshold of “wholly” lacking capacity for the appointment of a 
welfare guardian. This reflects the primary objective of the Act, which is to impose the least 
restrictive intervention tailored to the person’s specific needs.564   

4.21 The problem lies in understanding what the legal test of “partly” lacking capacity actually 
means.  Applying a decision-specific approach, partial lack of capacity suggests something 
less than incapacity for that specific decision.  Alternatively, it could suggest that a person 
lacks capacity in respect of the decision regarding which the court is going to make an order 
and not other decisions.  However, rather confusingly, section 6 refers to partly lacking 
capacity in respect of “decisions” in general and not in a specific sense.565 

4.22 Either way, with such an apparently low legal threshold for incapacity, significant decisions 
can be made regarding a person’s medical treatment or living arrangements, under this test.  

Test no. 2: “wholly” lacks capacity – welfare guardian 

4.23 For the appointment of a welfare guardian, both ss 6 and 12 apply.  In addition to the test set 
out in s 6, quoted above, for the appointment of a welfare guardian under s 12, the person 
must “wholly lack capacity”, the highest threshold in the Act.  The Court must be satisfied 
that:566 

(a) the person ... wholly lacks the capacity to make or communicate decisions 
relating to any particular aspect(s) of the personal care and welfare of that 
person; and 

(b) the appointment of a welfare guardian ... is the only satisfactory way to ensure 
the appropriate decisions are made.... [emphasis added]. 

4.24 Although “wholly” is a much more stringent threshold than simply “lacks” or “partly lacks” 
capacity, it has not been interpreted by the Court to mean that the threshold is crossed only 
where the person is totally incapable of making decisions at all, for example, where a person 
has advanced dementia or is in a persistent vegetative state.  If a person has limited capacity 
to make some decisions but has no capacity to make others, it is sufficient that the person 
“wholly’” lacks the capacity in respect of “particular aspect or aspects” of their care and welfare 
over which decisions will be transferred.567  The notion that capacity is decision-specific is, 

                                                           
563    The Family Court can also choose not to make an order and instead make recommendations. 
564    Protection of Personal and Property Rights Act 1988, s 8(1). The Family Court only has power to make 

an order to provide medical treatment (PPPR Act, s 10(1)f)); not to withhold or withdraw it; such 
applications for withdrawal or withholding treatment which would require an application to the High Court 
under the parens patriae jurisdiction which is recognised in the PPPR Act, s 114. 

565    In Re L [2001] NZFLR 310, the threshold “partly” lacking capacity was interpreted to include a woman 
whose capacity fluctuated with the state of her mental health due to psychotic episodes in which she 
had impaired mental functioning.  Such an interpretation is contrary to the decision specific nature of 
capacity and appears more focussed on a status approach in managing people with mental disabilities 
whose capacity for decision-making may fluctuate. 

566    Protection of Personal and Property Rights Act 1988, s 12(2). 
567    Re G [1994] NZFLR 445. See also G Rossiter “Capacity Issues under the PPPRA” (2005) NZLJ 204.  

There has been little case law on the meaning of “wholly” in the 20 years since the initial decisions after 
the enactment of the PPPR Act in 1988.  The High Court in KR v MR (above, n 556) considered this 
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approach and in this respect are similar to the single legal test in the MCA, and codify the 
prior common law (case law).557   

4.17 The key difference between the tests in the PPPR Act and the MCA is that there is no disability 
precondition in the PPPR Act.  Under the MCA, the inability to make a decision (the functional 
test) must have a causal link to “an impairment of, or a disturbance in the functioning of, the 
mind or brain” (the diagnostic test).558 There is no equivalent in the PPPR Act. 

 Four legal tests  

4.18 The four threshold tests in the PPPR Act and the corresponding interventions are as follows: 

1. “partly” lacks capacity: for making a personal order and appointing a property 
manager;559 

2. “wholly” lacks capacity: for appointing a welfare guardian;560 

3. “not wholly competent”: for activating a property-related EPOA; 561 and 

4. “lacks the capacity”: for activating a care and welfare-related EPOA.562 

Test no. 1: “partly” lacks capacity – personal order 

4.19 Section 6 provides the foundation of the jurisdiction to make personal care and welfare orders. 
This jurisdiction is dependent on a finding that the “subject person” either:    

Lacks wholly or partly the capacity to understand the nature and foresee the 
consequences of decisions in respect of matters relating to his or her personal care and 
welfare; or 

Has the capacity to understand the nature and to foresee the consequences of such 
decisions but wholly lacks the capacity to communicate decisions in respect of such 
matters.  

 

                                                           
557   The English cases that developed the functional test were mainly concerned with capacity to consent to 

or refuse medical treatment.  For example, St George’s Healthcare NHS Trust v S [1998] 3 All ER 673, 
where a competent woman’s refusal of a Caesarean section in which the baby would die was overridden 
and carried out  but was subsequently held to be unlawful, affirming the right to bodily integrity.   See 
also Re C (Adult: Refusal of Treatment) [1994] 1 All ER 819, an influential case for the “use or weigh” 
criteria in the MCA test, where Thorpe J at 822 described the test as follows: (1) Can the patient take in 
and retain treatment information? (2) Does he believe it? (3) Can he weigh that information, balancing 
risks and needs?” Thorpe J referred to the developing test in Law Commission Mentally Handicapped 
Adults and Decision-making Consultation paper No 129 (HMSO, London, 1992) at [2.20]. 

558    Mental Capacity Act 2005, s 2(1), discussed below. 
559    Protection of Personal and Property Rights Act 1988, s 6: personal order, s 10; order for the 

administration of property, s 11; and order for the appointment of a property manager, (“wholly or partly”), 
s 25 (2)(b). 

560    Protection of Personal and Property Rights Act 1988, ss 6 and 12. 
561    Protection of Personal and Property Rights Act 1988, s 94(1). 
562    Protection of Personal and Property Rights Act 1988, s 94(2).  
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4.20 Whether the person is partly or wholly incapable of managing their affairs is relevant to the 
kind of orders the court can make.563  A person need only partly lack capacity for the court to 
make a personal order, such as an order for medical treatment, provision of services or living 
arrangements under s 10, or a low-level order for the administration of property under s 11.  
Personal orders of this kind are frequently used by the Family Court as a fall-back order where 
the person does not met the threshold of “wholly” lacking capacity for the appointment of a 
welfare guardian. This reflects the primary objective of the Act, which is to impose the least 
restrictive intervention tailored to the person’s specific needs.564   

4.21 The problem lies in understanding what the legal test of “partly” lacking capacity actually 
means.  Applying a decision-specific approach, partial lack of capacity suggests something 
less than incapacity for that specific decision.  Alternatively, it could suggest that a person 
lacks capacity in respect of the decision regarding which the court is going to make an order 
and not other decisions.  However, rather confusingly, section 6 refers to partly lacking 
capacity in respect of “decisions” in general and not in a specific sense.565 

4.22 Either way, with such an apparently low legal threshold for incapacity, significant decisions 
can be made regarding a person’s medical treatment or living arrangements, under this test.  

Test no. 2: “wholly” lacks capacity – welfare guardian 

4.23 For the appointment of a welfare guardian, both ss 6 and 12 apply.  In addition to the test set 
out in s 6, quoted above, for the appointment of a welfare guardian under s 12, the person 
must “wholly lack capacity”, the highest threshold in the Act.  The Court must be satisfied 
that:566 

(a) the person ... wholly lacks the capacity to make or communicate decisions 
relating to any particular aspect(s) of the personal care and welfare of that 
person; and 

(b) the appointment of a welfare guardian ... is the only satisfactory way to ensure 
the appropriate decisions are made.... [emphasis added]. 

4.24 Although “wholly” is a much more stringent threshold than simply “lacks” or “partly lacks” 
capacity, it has not been interpreted by the Court to mean that the threshold is crossed only 
where the person is totally incapable of making decisions at all, for example, where a person 
has advanced dementia or is in a persistent vegetative state.  If a person has limited capacity 
to make some decisions but has no capacity to make others, it is sufficient that the person 
“wholly’” lacks the capacity in respect of “particular aspect or aspects” of their care and welfare 
over which decisions will be transferred.567  The notion that capacity is decision-specific is, 

                                                           
563    The Family Court can also choose not to make an order and instead make recommendations. 
564    Protection of Personal and Property Rights Act 1988, s 8(1). The Family Court only has power to make 

an order to provide medical treatment (PPPR Act, s 10(1)f)); not to withhold or withdraw it; such 
applications for withdrawal or withholding treatment which would require an application to the High Court 
under the parens patriae jurisdiction which is recognised in the PPPR Act, s 114. 

565    In Re L [2001] NZFLR 310, the threshold “partly” lacking capacity was interpreted to include a woman 
whose capacity fluctuated with the state of her mental health due to psychotic episodes in which she 
had impaired mental functioning.  Such an interpretation is contrary to the decision specific nature of 
capacity and appears more focussed on a status approach in managing people with mental disabilities 
whose capacity for decision-making may fluctuate. 

566    Protection of Personal and Property Rights Act 1988, s 12(2). 
567    Re G [1994] NZFLR 445. See also G Rossiter “Capacity Issues under the PPPRA” (2005) NZLJ 204.  

There has been little case law on the meaning of “wholly” in the 20 years since the initial decisions after 
the enactment of the PPPR Act in 1988.  The High Court in KR v MR (above, n 556) considered this 
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however, undermined where Court orders are made in respect of “all aspects” of a person’s 
care and welfare, effectively making the welfare guardian a global decision-maker for a wide 
range of decisions.568  

4.25 Yet there is a place for the appointment of the welfare guardian on an ongoing basis, where, 
for example, a person with severe dementia has a deteriorating condition, or in the case of a 
severely disabled young adult with high needs.  These orders may allow some flexibility and 
understanding of a person’s needs in a range of circumstances, where some form of ongoing 
decision-making is pragmatically required to support a person whose capacity is impaired in 
many areas. 

4.26 It is unrealistic, however, to require a person to “wholly” lack capacity before a welfare 
guardian can be appointed, and it is unlikely that this test is strictly applied in practice. The 
test was initially interpreted as permitting the appointment of a welfare guardian only as “an 
extreme form of intervention”.569  Nevertheless, even though it is intended in this way to set a 
high threshold for instituting substitute decision-making in respect of specific decisions, in 
practice it is not always applied in this way.570   

 Test no. 3: “not wholly competent” – property EPOA 

4.27 The 2007 amendment to the PPPR Act added two further legal tests for the purpose of 
activating EPOAs relating to decisions about property, and care and welfare respectively.571  
To confirm that the EPOA can be activated, capacity assessors are required to certify that the 
person is ”mentally incapable”.572 EPOAs for both property, and care and welfare decisions 
require this. However, two different tests apply. 

4.28 For the purposes of activating a property EPOA, the donor is mentally incapable if:573 

 … not wholly competent to manage his or her own affairs in relation to his or her property. 

4.29 This test of “not wholly competent” implies the threshold is something less than not “wholly” 
lacking competence. This again leaves some doubt about the level of impairment of decision-
making required to activate a property EPOA.574  A further inconsistency is that, for the court 

                                                           
issue.  See also, R v R (2010) Fam-054-000472, where Judge Somerville held that a welfare guardian 
should be appointed for person with brain injuries.  The order was made not on a global assessment, 
but in respect of task specific decisions from simple personal care decisions to more complicated 
aspects of care and welfare where the person’s capacity was said to be wholly lacking.  

568    Under s 16(4)(a) of the MCA, a decision by the Court is to be preferred to the appointment of a deputy 
to make a decision and the powers conferred on a Deputy are to be limited in scope and duration as is 
“reasonably practicable in the circumstances”. There is said to be some “slippage” and that deputies 
may in fact make more decisions.  (A Douglass, presentation to the Manchester School of Law, 
Manchester 30 April 2015). 

569    Re G, above n 567, at 448-449. 
570    There are wider problems of how these welfare guardian orders are implemented, the limited ability of 

the Court to review and monitor the orders, and the lack of availability of people to be appointed as 
welfare guardians in the first place.  See Chapter 1B: Overview of Mental Capacity Law in New Zealand. 

571    Protection of Personal and Property Rights Act 1988, ss 94(1) and 94(2). 
572    As at December 2015, the Statutes Amendment Bill 2015 proposed to make minor amendments to Part 

9 of the PPPR Act and to amend the requirement for a prescribed certificate, instead requiring 
“prescribed information”, although what the nature and content of that information is not stated. 

573   Protection of Personal and Property Rights Act 1988, s 94(1). 
574    In Treneary v Treneary (2008) 27 FRNZ 78, the Court considered that loss of competence must be 

“total” and equated it to a s 12 test.   While the High Court overturned much of the Family Court’s findings 
([2009] NZFLR 1062) on the grounds that the judge erred in conflating the daughter’s lack of suitability 
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to appoint a property manager, the person need only be “partly” lacking competence – a subtly 
different formulation.575 

Test no. 4: ‘lacks the capacity” – care and welfare EPOA 

4.30 Section 94(2) provides a fourth incapacity test for the purpose of activating a care and welfare 
EPOA.   The donor is “mentally incapable” if the donor: 

(a)  lacks the capacity – 

(i) to make a decision about a matter relating to his or her personal care and 
welfare; or 

(ii)  to understand the nature of decisions about matters relating to his or her 
personal care and welfare; or 

(iii)  to foresee the consequences of decisions about matters relating to his or her 
personal care and welfare or any failure to make such decisions; or 

(b) lacks the capacity to communicate decisions about matters relating to his or her 
personal care and welfare. [Emphasis added] 

4.31 This test is consistent with the functional approach in the MCA, and it is disjunctive (“or”), so 
only one of the criteria needs to be established.  The person may satisfy the test if, for 
example, they understand the nature of the decision but do not foresee the consequences of 
it.   There may be some circumstances where it is unclear why a person is unable to make a 
decision, for example, if the person has suffered a stroke and may be depressed.  They may 
be “able” to communicate but do not do so.  It is questionable, however, whether the stand-
alone criterion of lacking capacity to “make a decision” under s 94(2)(i) adds anything  to the 
overall test because the three functional criteria that follow are all grounds for being unable to 
make a decision: understanding the nature of decisions, foreseeing the consequences (and 
failing to make “such decisions”), and the inability to communicate.576  This test – of “lacks the 
capacity” – for the appointment of a personal care and welfare attorney is, however, a lower 
threshold than the “wholly” lacking capacity criterion for the appointment of a welfare guardian. 

Multiple tests and no clear definition 

4.32 This use of multiple legal tests throughout the legislation produces unnecessary complexity, 
especially for health professionals who are required to understand the different legal 
thresholds and undertake capacity assessments in relation to each of them.  Since the early 
decisions of the PPPR Act, there have been few cases that have examined the meaning of 
the different thresholds.  Moreover, there are few reported cases under the PPPR Act where 
capacity has been contested, and the reports of some cases suggest that these thresholds 
have not been correctly applied.577   Even where careful consideration has been given to a 

                                                           
to be her mother’s property manager with her suitability to be a welfare guardian, the High Court did not 
address Judge Murfitt’s statement that there must be total lack of competence before an EPOA for 
property is activated. 

575    Protection of Personal and Property Rights Act 1988, s 25(2). 
576    Protection of Personal and Property Rights Act 1988, ss 94(2)(a)(ii), (iii) and 94(2)(b). By comparison, 

under the MCA the definition of being unable to make a decision in s 2 is further defined in s 3 entitled, 
“Inability to make decisions” followed by the four elements of the functional test. 

577    See Appendix A for a review of selected PPPR Act cases accessed from the Ministry of Justice 
database.  
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however, undermined where Court orders are made in respect of “all aspects” of a person’s 
care and welfare, effectively making the welfare guardian a global decision-maker for a wide 
range of decisions.568  

4.25 Yet there is a place for the appointment of the welfare guardian on an ongoing basis, where, 
for example, a person with severe dementia has a deteriorating condition, or in the case of a 
severely disabled young adult with high needs.  These orders may allow some flexibility and 
understanding of a person’s needs in a range of circumstances, where some form of ongoing 
decision-making is pragmatically required to support a person whose capacity is impaired in 
many areas. 

4.26 It is unrealistic, however, to require a person to “wholly” lack capacity before a welfare 
guardian can be appointed, and it is unlikely that this test is strictly applied in practice. The 
test was initially interpreted as permitting the appointment of a welfare guardian only as “an 
extreme form of intervention”.569  Nevertheless, even though it is intended in this way to set a 
high threshold for instituting substitute decision-making in respect of specific decisions, in 
practice it is not always applied in this way.570   

 Test no. 3: “not wholly competent” – property EPOA 

4.27 The 2007 amendment to the PPPR Act added two further legal tests for the purpose of 
activating EPOAs relating to decisions about property, and care and welfare respectively.571  
To confirm that the EPOA can be activated, capacity assessors are required to certify that the 
person is ”mentally incapable”.572 EPOAs for both property, and care and welfare decisions 
require this. However, two different tests apply. 

4.28 For the purposes of activating a property EPOA, the donor is mentally incapable if:573 

 … not wholly competent to manage his or her own affairs in relation to his or her property. 

4.29 This test of “not wholly competent” implies the threshold is something less than not “wholly” 
lacking competence. This again leaves some doubt about the level of impairment of decision-
making required to activate a property EPOA.574  A further inconsistency is that, for the court 

                                                           
issue.  See also, R v R (2010) Fam-054-000472, where Judge Somerville held that a welfare guardian 
should be appointed for person with brain injuries.  The order was made not on a global assessment, 
but in respect of task specific decisions from simple personal care decisions to more complicated 
aspects of care and welfare where the person’s capacity was said to be wholly lacking.  

568    Under s 16(4)(a) of the MCA, a decision by the Court is to be preferred to the appointment of a deputy 
to make a decision and the powers conferred on a Deputy are to be limited in scope and duration as is 
“reasonably practicable in the circumstances”. There is said to be some “slippage” and that deputies 
may in fact make more decisions.  (A Douglass, presentation to the Manchester School of Law, 
Manchester 30 April 2015). 

569    Re G, above n 567, at 448-449. 
570    There are wider problems of how these welfare guardian orders are implemented, the limited ability of 

the Court to review and monitor the orders, and the lack of availability of people to be appointed as 
welfare guardians in the first place.  See Chapter 1B: Overview of Mental Capacity Law in New Zealand. 

571    Protection of Personal and Property Rights Act 1988, ss 94(1) and 94(2). 
572    As at December 2015, the Statutes Amendment Bill 2015 proposed to make minor amendments to Part 

9 of the PPPR Act and to amend the requirement for a prescribed certificate, instead requiring 
“prescribed information”, although what the nature and content of that information is not stated. 

573   Protection of Personal and Property Rights Act 1988, s 94(1). 
574    In Treneary v Treneary (2008) 27 FRNZ 78, the Court considered that loss of competence must be 

“total” and equated it to a s 12 test.   While the High Court overturned much of the Family Court’s findings 
([2009] NZFLR 1062) on the grounds that the judge erred in conflating the daughter’s lack of suitability 
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to appoint a property manager, the person need only be “partly” lacking competence – a subtly 
different formulation.575 

Test no. 4: ‘lacks the capacity” – care and welfare EPOA 

4.30 Section 94(2) provides a fourth incapacity test for the purpose of activating a care and welfare 
EPOA.   The donor is “mentally incapable” if the donor: 

(a)  lacks the capacity – 

(i) to make a decision about a matter relating to his or her personal care and 
welfare; or 

(ii)  to understand the nature of decisions about matters relating to his or her 
personal care and welfare; or 

(iii)  to foresee the consequences of decisions about matters relating to his or her 
personal care and welfare or any failure to make such decisions; or 

(b) lacks the capacity to communicate decisions about matters relating to his or her 
personal care and welfare. [Emphasis added] 

4.31 This test is consistent with the functional approach in the MCA, and it is disjunctive (“or”), so 
only one of the criteria needs to be established.  The person may satisfy the test if, for 
example, they understand the nature of the decision but do not foresee the consequences of 
it.   There may be some circumstances where it is unclear why a person is unable to make a 
decision, for example, if the person has suffered a stroke and may be depressed.  They may 
be “able” to communicate but do not do so.  It is questionable, however, whether the stand-
alone criterion of lacking capacity to “make a decision” under s 94(2)(i) adds anything  to the 
overall test because the three functional criteria that follow are all grounds for being unable to 
make a decision: understanding the nature of decisions, foreseeing the consequences (and 
failing to make “such decisions”), and the inability to communicate.576  This test – of “lacks the 
capacity” – for the appointment of a personal care and welfare attorney is, however, a lower 
threshold than the “wholly” lacking capacity criterion for the appointment of a welfare guardian. 

Multiple tests and no clear definition 

4.32 This use of multiple legal tests throughout the legislation produces unnecessary complexity, 
especially for health professionals who are required to understand the different legal 
thresholds and undertake capacity assessments in relation to each of them.  Since the early 
decisions of the PPPR Act, there have been few cases that have examined the meaning of 
the different thresholds.  Moreover, there are few reported cases under the PPPR Act where 
capacity has been contested, and the reports of some cases suggest that these thresholds 
have not been correctly applied.577   Even where careful consideration has been given to a 

                                                           
to be her mother’s property manager with her suitability to be a welfare guardian, the High Court did not 
address Judge Murfitt’s statement that there must be total lack of competence before an EPOA for 
property is activated. 

575    Protection of Personal and Property Rights Act 1988, s 25(2). 
576    Protection of Personal and Property Rights Act 1988, ss 94(2)(a)(ii), (iii) and 94(2)(b). By comparison, 

under the MCA the definition of being unable to make a decision in s 2 is further defined in s 3 entitled, 
“Inability to make decisions” followed by the four elements of the functional test. 

577    See Appendix A for a review of selected PPPR Act cases accessed from the Ministry of Justice 
database.  
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person’s capacity,578 often little, if any, consideration is given to the relative difference between 
”partly” lacking capacity and the higher threshold of “wholly” lacking capacity, for the purposes 
of establishing jurisdiction.  

4.33 In summary, the two original tests under the PPPR Act and subsequent additional tests for 
activating EPOAs, have created an unnecessarily complicated schema of legal tests, with a 
spectrum from an impossibly high threshold, “wholly”, through to an unacceptably low 
threshold of “partly” lacking capacity.   

No definition of capacity in the HDC Code 

4.34 Capacity is an essential component of valid consent. A valid consent is generally taken to 
consist of four elements: information provision, voluntariness, the opportunity to deliberate, 
and capacity (or competence).579   Under the HDC Code, consent to treatment is necessary 
in many situations, as required by the HDC Code or by other legislation or the common law.580  
Right 7 of the HDC Code enshrines the right to make an informed choice and give informed 
consent. This is buttressed by two important principles: the presumption of competence, and 
encouraging the participation of those with diminished competence.581 In addition, Right 7(4) 
provides a mechanism for making decisions for a person who is assessed as lacking capacity 
where there is no substitute decision-maker available.582 

4.35 Nevertheless, despite the fact that healthcare decisions involving people with impaired 
capacity are made every day, and the importance of capacity to informed consent, neither the 
Health and Disability Commissioner Act 1994, nor the HDC Code (a regulation issued under 
that legislation), defines the concept of capacity (referred to as “competence”) or provides 
clear legal standards against which capacity is to be assessed.583 

4C:  MCA – LEGAL TEST 

4.36 There is a single legal test in the MCA defining lack of capacity.   The key provision for 
determining capacity is s 2(1) of the MCA:584 

 For the purposes of this Act, a person lacks capacity in relation to a matter if at the material 
time he is unable to make a decision for himself in relation to the matter because of an 
impairment of, or a disturbance in the functioning of, the mind or brain. 

 

                                                           
578    See for example, VJM on behalf of the Hawkes Bay District Health Board v MH (2011) 

FAM-2011-041-516, where Judge Callinicos undertook a thorough analysis of the independent 
psychiatrist’s evidence and was satisfied that MH’s inability to make a reasoned decision about the 
arrangements for her discharge from hospital was a “tipping point”, and that the Court had jurisdiction. 

579    Jonas, above n 549 at 255. 
580   HDC Code, Right 7(1).  See discussion by PDG Skegg “Justifications for Treatment without Consent” in 

P Skegg and R Paterson (eds) Health Law in New Zealand (Thomson Reuters, Wellington, 2015) at 188 
and 214. 

581    HDC Code, Rights 7(2) and 7(3). 
582    An overview of the HDC Code is discussed above Part 1B. 
583    Appendix B is a review of the Health and Disability Commissioner’s opinions where a person’s capacity 

has been at issue. 
584    Mental Capacity Act 2005, s 2(1). 
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4.37 There are two limbs to the capacity test in s 2. These are:585 

1. Whether the person is “unable to make a decision for himself” (functional test – as defined 
in s 3); and 

2. Whether that inability is because of “an impairment of, or a disturbance of the functioning 
of, the mind or the brain” (diagnostic test – as set out in s 2). 

4.38 Section 3 defines what it means to be unable to make a decision in terms of the functional 
approach.  In summary, the four elements of the functional test are the inability to: understand, 
retain, or use or weigh the relevant information as part of the decision-making process, or 
communicate their decision.586 

4.39 The MCA definition of capacity reinforces that capacity is time-specific (at the material time) 
and decision-specific (unable to make a decision).  It applies for the purposes of the Act, which 
in English law includes questions of capacity in relation to medical treatment decisions.587   
Common law definitions of capacity such as capacity to make a will are not affected.588  When 
cases on such matters outside the Act come before the courts, judges can adopt the definition 
of capacity contained in this section and s 3 if they think it is appropriate.589   

4.40 A difficulty in applying a strictly decision- or act-specific approach to capacity, within the MCA, 
has arisen in cases involving vulnerable women with learning disabilities that have been 
concerned with whether the women had capacity to consent to cohabit or have sexual 
relations.590  In IM v Liverpool,591 LM was found to have capacity to consent to sex, where the 
man involved challenged the supervision of his contact with LM that was carried out by the 
local authority.  The Court of Appeal followed an act-specific approach, based on whether the 
person understood at a general level the nature of sex, to which they were apparently 
consenting, in contrast to a person-specific approach, requiring a more contextual analysis of 
the circumstances of the particular person.592  This reasoning suggests that the test of 
capacity to consent to sex merely involves being able to understand the nature of the activity, 
rather than having the ability to use or weigh information about it.  The extent to which the 
capacity test in the MCA deals with these hard cases, where the person’s ability for 
autonomous decision-making is impaired, has therefore been called in question.593 

                                                           
585    A Ruck-Keene, V Butler-Cole, N Allen and others, above n 201. 
586    The functional test in s 3 of the MCA is discussed below. Both ss 2 and 3 of the MCA are set out in full 

in Appendix C. 
587    In New Zealand, the HDC Code provides the basis of the law of consent in relation to healthcare 

procedures but there is no definition of “competence”, discussed below. 
588    Banks v Goodfellow (1869-70) LR5 QB 549. The Code of Practice recognises the common law tests of 

capacity to make a will, gift, enter a contract, to litigate and to enter a marriage. 
589   Local Authority X v MM and KM [2007] EWHC 2003 (FAM) at [80], Munby J. 
590    The consequences of finding that a person lacks capacity to consent to sex means that nobody else can 

consent to sexual relations on their behalf: Mental Capacity Act 2005, s 27(1)(b). 
591    IM v LM and Liverpool City Council [2014] EWCA Civ 37.  Another case, PC and NC v City of York 

Council [2013] EWCA Civ 478, McFarlane LJ, is discussed below in respect of causation. 
592   The person or situation-specific test was supported by Lady Hale in a criminal law case involving 

consent: “One does not consent to sex in general. One consents to this act of sex with this person at 
this time and in this place” Regina v Cooper (2009) UKHL 42 at [27]. 

593    J Herring and J Wall “Capacity to Consent to Sex” (2014) 0 Med L Rev 1. 
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person’s capacity,578 often little, if any, consideration is given to the relative difference between 
”partly” lacking capacity and the higher threshold of “wholly” lacking capacity, for the purposes 
of establishing jurisdiction.  

4.33 In summary, the two original tests under the PPPR Act and subsequent additional tests for 
activating EPOAs, have created an unnecessarily complicated schema of legal tests, with a 
spectrum from an impossibly high threshold, “wholly”, through to an unacceptably low 
threshold of “partly” lacking capacity.   

No definition of capacity in the HDC Code 

4.34 Capacity is an essential component of valid consent. A valid consent is generally taken to 
consist of four elements: information provision, voluntariness, the opportunity to deliberate, 
and capacity (or competence).579   Under the HDC Code, consent to treatment is necessary 
in many situations, as required by the HDC Code or by other legislation or the common law.580  
Right 7 of the HDC Code enshrines the right to make an informed choice and give informed 
consent. This is buttressed by two important principles: the presumption of competence, and 
encouraging the participation of those with diminished competence.581 In addition, Right 7(4) 
provides a mechanism for making decisions for a person who is assessed as lacking capacity 
where there is no substitute decision-maker available.582 

4.35 Nevertheless, despite the fact that healthcare decisions involving people with impaired 
capacity are made every day, and the importance of capacity to informed consent, neither the 
Health and Disability Commissioner Act 1994, nor the HDC Code (a regulation issued under 
that legislation), defines the concept of capacity (referred to as “competence”) or provides 
clear legal standards against which capacity is to be assessed.583 

4C:  MCA – LEGAL TEST 

4.36 There is a single legal test in the MCA defining lack of capacity.   The key provision for 
determining capacity is s 2(1) of the MCA:584 

 For the purposes of this Act, a person lacks capacity in relation to a matter if at the material 
time he is unable to make a decision for himself in relation to the matter because of an 
impairment of, or a disturbance in the functioning of, the mind or brain. 

 

                                                           
578    See for example, VJM on behalf of the Hawkes Bay District Health Board v MH (2011) 

FAM-2011-041-516, where Judge Callinicos undertook a thorough analysis of the independent 
psychiatrist’s evidence and was satisfied that MH’s inability to make a reasoned decision about the 
arrangements for her discharge from hospital was a “tipping point”, and that the Court had jurisdiction. 

579    Jonas, above n 549 at 255. 
580   HDC Code, Right 7(1).  See discussion by PDG Skegg “Justifications for Treatment without Consent” in 

P Skegg and R Paterson (eds) Health Law in New Zealand (Thomson Reuters, Wellington, 2015) at 188 
and 214. 

581    HDC Code, Rights 7(2) and 7(3). 
582    An overview of the HDC Code is discussed above Part 1B. 
583    Appendix B is a review of the Health and Disability Commissioner’s opinions where a person’s capacity 

has been at issue. 
584    Mental Capacity Act 2005, s 2(1). 
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4.37 There are two limbs to the capacity test in s 2. These are:585 

1. Whether the person is “unable to make a decision for himself” (functional test – as defined 
in s 3); and 

2. Whether that inability is because of “an impairment of, or a disturbance of the functioning 
of, the mind or the brain” (diagnostic test – as set out in s 2). 

4.38 Section 3 defines what it means to be unable to make a decision in terms of the functional 
approach.  In summary, the four elements of the functional test are the inability to: understand, 
retain, or use or weigh the relevant information as part of the decision-making process, or 
communicate their decision.586 

4.39 The MCA definition of capacity reinforces that capacity is time-specific (at the material time) 
and decision-specific (unable to make a decision).  It applies for the purposes of the Act, which 
in English law includes questions of capacity in relation to medical treatment decisions.587   
Common law definitions of capacity such as capacity to make a will are not affected.588  When 
cases on such matters outside the Act come before the courts, judges can adopt the definition 
of capacity contained in this section and s 3 if they think it is appropriate.589   

4.40 A difficulty in applying a strictly decision- or act-specific approach to capacity, within the MCA, 
has arisen in cases involving vulnerable women with learning disabilities that have been 
concerned with whether the women had capacity to consent to cohabit or have sexual 
relations.590  In IM v Liverpool,591 LM was found to have capacity to consent to sex, where the 
man involved challenged the supervision of his contact with LM that was carried out by the 
local authority.  The Court of Appeal followed an act-specific approach, based on whether the 
person understood at a general level the nature of sex, to which they were apparently 
consenting, in contrast to a person-specific approach, requiring a more contextual analysis of 
the circumstances of the particular person.592  This reasoning suggests that the test of 
capacity to consent to sex merely involves being able to understand the nature of the activity, 
rather than having the ability to use or weigh information about it.  The extent to which the 
capacity test in the MCA deals with these hard cases, where the person’s ability for 
autonomous decision-making is impaired, has therefore been called in question.593 

                                                           
585    A Ruck-Keene, V Butler-Cole, N Allen and others, above n 201. 
586    The functional test in s 3 of the MCA is discussed below. Both ss 2 and 3 of the MCA are set out in full 

in Appendix C. 
587    In New Zealand, the HDC Code provides the basis of the law of consent in relation to healthcare 

procedures but there is no definition of “competence”, discussed below. 
588    Banks v Goodfellow (1869-70) LR5 QB 549. The Code of Practice recognises the common law tests of 

capacity to make a will, gift, enter a contract, to litigate and to enter a marriage. 
589   Local Authority X v MM and KM [2007] EWHC 2003 (FAM) at [80], Munby J. 
590    The consequences of finding that a person lacks capacity to consent to sex means that nobody else can 

consent to sexual relations on their behalf: Mental Capacity Act 2005, s 27(1)(b). 
591    IM v LM and Liverpool City Council [2014] EWCA Civ 37.  Another case, PC and NC v City of York 

Council [2013] EWCA Civ 478, McFarlane LJ, is discussed below in respect of causation. 
592   The person or situation-specific test was supported by Lady Hale in a criminal law case involving 

consent: “One does not consent to sex in general. One consents to this act of sex with this person at 
this time and in this place” Regina v Cooper (2009) UKHL 42 at [27]. 

593    J Herring and J Wall “Capacity to Consent to Sex” (2014) 0 Med L Rev 1. 
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MCA – the functional test 

4.41 As with the PPPR Act, the MCA therefore mainly adopts a functional approach to defining 
capacity.  The key difference is that there is just one legal test to follow, set out as four logical 
steps.   A person is unable to make a decision if they cannot:594 

1. understand the information relevant to the decision; or 

2. retain that information in their mind; or 

3. use or weigh that information as part of the decision-making process; or 

4. communicate their decision (whether by talking, using sign language or any other means). 

4.42 Section 3 is based on the common law test of capacity and there is no relevant distinction 
between them.595  In IM v LM, the Court of Appeal said that: 596 

Every single issue of capacity which falls to be determined under Part 1 of the Act must be 
evaluated by applying s 3(1) in full in considering each of the four elements of the decision-
making process that are set out at (a) to (d) .… The extent to which, on the facts of any individual 
case, there is a need either for a sophisticated, or for a more straightforward, evaluation by either 
of these four elements will naturally vary from case to case and from topic to topic.  

4.43 The four elements in this test are considered below. 

Understand the information  

4.44 It is not necessary that the person understands every element of what is being explained to 
them.  The information relevant to a decision includes information about the reasonably 
foreseeable consequences of deciding one way or another, or failing to make a decision.597  
An explanation of all relevant information must be given to the person using appropriate 
means of communication given their particular circumstances. 

4.45 Being able to understand the information is not the same as being able to pass an exam on 
it: the person should have a broad understanding of the basic information relevant to the 
decision.  This concept is familiar to most lawyers, but may not be so familiar to doctors, who 
may set the bar too high.598  

4.46 In Heart of England NHS Foundation Trust v JB,599 JB suffered from severe schizophrenia 
and vascular disease. She was found to have capacity to refuse surgical treatment of her 
gangrenous leg against “shifting medical opinion”. Peter Jackson J held: 

                                                           
594    Mental Capacity Act 2005, s 3(1). 
595    Local Authority X v MM and KM, above n 589 at [74], Munby J. 
596    Above n 589 at [73]. 
597    Mental Capacity Act 2005, s 3(4). 
598    PH and A Local Authority v Z Limited and R [2011] EWHC 1704 (FAM). 
599    Above n 363 at [26].  Peter Jackson J “happily” distinguished the earlier and famous decision of Thorpe 

J in  Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290 at 295, the first reported case to give any 
clear guidance on questions of capacity in relation to medical treatment decisions, even though both 
cases involved people with delusional beliefs.  In refusing amputation of his gangrenous leg, C preferred 
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[w]hat is required here is a broad, general understanding of the kind that is expected from 
the population at large. JB is not required to understand every last piece of information about 
her situation and her options: even her doctors would not make that claim. It must also be 
remembered that common strategies for dealing with unpalatable dilemmas – for example 
indecision, avoidance or vacillation – are not to be confused with incapacity. We should not 
ask more of people whose capacity is questioned than of those whose capacity is 
undoubted. [Emphasis added]. 

4.47 Having the appropriate information, including the options available, to make the decision is 
vital to this process and is consistent with supporting people to make their own decisions, 
where possible.  So it is said that a person must not start with a “blank canvas”.600 

Retain the relevant information 

4.48 Retaining information for even a short time may be adequate in the context of some decisions. 
This will depend on what is necessary for the decision in question.  The MCA specifies that 
“the fact that a person is able to retain the information relevant to a decision for a short period 
only does not prevent him from being regarded as able to make the decision”.601    

4.49 Aids to recollection, such as notes, pictures, photographs and voice recordings, and parts of 
the mental state examination, may be helpful to assess how long the person can retain 
information. Can they remember three words?  If they can’t, can they still give consistent 
answers when questioned about their decision?602   

4.50 The ability to retain information is a discrete element of the MCA test and logically follows 
from the requirement to understand the information. There is no equivalent element in the 
PPPR Act tests.  It is an important consideration, particularly with older adults or people with 
deteriorating memories.603 

 Use or weigh the Information 

4.51 Using and weighing information is the evaluative component of the MCA test.  It requires the 
ability to reason about, or weigh up, information and to appreciate the consequences. This 
may be the most difficult element of assessing capacity as an unwise or irrational decision 
does not necessarily establish that a person has failed to use or weigh the information. 

4.52 The standard of “weighing up” or “using information” can be difficult if the person is weighing 
up the important information against their personal convictions, beliefs or values.  It 
recognises that “different individuals may give different weight to different factors.”604  In Kings 

                                                           
“to die with two feet than live with one”. Note also earlier discussion of capacity in, Re T, above n 555 
and although the ultimate decision was unanimous, each of the four judges involved decided the 
question of the person’s capacity differently. 

600    CC v KK, above n 362. This case is discussed in Chapter 2E: Supported Decision-making in practice 
and in case law. 

601    Mental Capacity Act 2005, s 3(3). 
602    Interview with Dr Frances Matthews, lawyer and GP (A Douglass, Dublin, June 2015). 
603    Ruck Keene, Butler-Cole, Allen and others, above n 201 at [30].  
604    LBL v RYJ and VJ [2010] EWHC 2665 (COP) Macur J cited with approval by Baker J in CC V KK at 

[65]: “There is, I perceive, a danger that professionals, including judges, may objectively conflate a 
capacity assessment with a best interests analysis and conclude that the person under review should 
attach greater weight to the physical security and comfort of a residential home and less importance to 
the emotional security and comfort that the person derives from being in their own home.” 
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MCA – the functional test 

4.41 As with the PPPR Act, the MCA therefore mainly adopts a functional approach to defining 
capacity.  The key difference is that there is just one legal test to follow, set out as four logical 
steps.   A person is unable to make a decision if they cannot:594 

1. understand the information relevant to the decision; or 

2. retain that information in their mind; or 

3. use or weigh that information as part of the decision-making process; or 

4. communicate their decision (whether by talking, using sign language or any other means). 

4.42 Section 3 is based on the common law test of capacity and there is no relevant distinction 
between them.595  In IM v LM, the Court of Appeal said that: 596 

Every single issue of capacity which falls to be determined under Part 1 of the Act must be 
evaluated by applying s 3(1) in full in considering each of the four elements of the decision-
making process that are set out at (a) to (d) .… The extent to which, on the facts of any individual 
case, there is a need either for a sophisticated, or for a more straightforward, evaluation by either 
of these four elements will naturally vary from case to case and from topic to topic.  

4.43 The four elements in this test are considered below. 

Understand the information  

4.44 It is not necessary that the person understands every element of what is being explained to 
them.  The information relevant to a decision includes information about the reasonably 
foreseeable consequences of deciding one way or another, or failing to make a decision.597  
An explanation of all relevant information must be given to the person using appropriate 
means of communication given their particular circumstances. 

4.45 Being able to understand the information is not the same as being able to pass an exam on 
it: the person should have a broad understanding of the basic information relevant to the 
decision.  This concept is familiar to most lawyers, but may not be so familiar to doctors, who 
may set the bar too high.598  

4.46 In Heart of England NHS Foundation Trust v JB,599 JB suffered from severe schizophrenia 
and vascular disease. She was found to have capacity to refuse surgical treatment of her 
gangrenous leg against “shifting medical opinion”. Peter Jackson J held: 

                                                           
594    Mental Capacity Act 2005, s 3(1). 
595    Local Authority X v MM and KM, above n 589 at [74], Munby J. 
596    Above n 589 at [73]. 
597    Mental Capacity Act 2005, s 3(4). 
598    PH and A Local Authority v Z Limited and R [2011] EWHC 1704 (FAM). 
599    Above n 363 at [26].  Peter Jackson J “happily” distinguished the earlier and famous decision of Thorpe 

J in  Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290 at 295, the first reported case to give any 
clear guidance on questions of capacity in relation to medical treatment decisions, even though both 
cases involved people with delusional beliefs.  In refusing amputation of his gangrenous leg, C preferred 
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[w]hat is required here is a broad, general understanding of the kind that is expected from 
the population at large. JB is not required to understand every last piece of information about 
her situation and her options: even her doctors would not make that claim. It must also be 
remembered that common strategies for dealing with unpalatable dilemmas – for example 
indecision, avoidance or vacillation – are not to be confused with incapacity. We should not 
ask more of people whose capacity is questioned than of those whose capacity is 
undoubted. [Emphasis added]. 

4.47 Having the appropriate information, including the options available, to make the decision is 
vital to this process and is consistent with supporting people to make their own decisions, 
where possible.  So it is said that a person must not start with a “blank canvas”.600 

Retain the relevant information 

4.48 Retaining information for even a short time may be adequate in the context of some decisions. 
This will depend on what is necessary for the decision in question.  The MCA specifies that 
“the fact that a person is able to retain the information relevant to a decision for a short period 
only does not prevent him from being regarded as able to make the decision”.601    

4.49 Aids to recollection, such as notes, pictures, photographs and voice recordings, and parts of 
the mental state examination, may be helpful to assess how long the person can retain 
information. Can they remember three words?  If they can’t, can they still give consistent 
answers when questioned about their decision?602   

4.50 The ability to retain information is a discrete element of the MCA test and logically follows 
from the requirement to understand the information. There is no equivalent element in the 
PPPR Act tests.  It is an important consideration, particularly with older adults or people with 
deteriorating memories.603 

 Use or weigh the Information 

4.51 Using and weighing information is the evaluative component of the MCA test.  It requires the 
ability to reason about, or weigh up, information and to appreciate the consequences. This 
may be the most difficult element of assessing capacity as an unwise or irrational decision 
does not necessarily establish that a person has failed to use or weigh the information. 

4.52 The standard of “weighing up” or “using information” can be difficult if the person is weighing 
up the important information against their personal convictions, beliefs or values.  It 
recognises that “different individuals may give different weight to different factors.”604  In Kings 

                                                           
“to die with two feet than live with one”. Note also earlier discussion of capacity in, Re T, above n 555 
and although the ultimate decision was unanimous, each of the four judges involved decided the 
question of the person’s capacity differently. 

600    CC v KK, above n 362. This case is discussed in Chapter 2E: Supported Decision-making in practice 
and in case law. 

601    Mental Capacity Act 2005, s 3(3). 
602    Interview with Dr Frances Matthews, lawyer and GP (A Douglass, Dublin, June 2015). 
603    Ruck Keene, Butler-Cole, Allen and others, above n 201 at [30].  
604    LBL v RYJ and VJ [2010] EWHC 2665 (COP) Macur J cited with approval by Baker J in CC V KK at 

[65]: “There is, I perceive, a danger that professionals, including judges, may objectively conflate a 
capacity assessment with a best interests analysis and conclude that the person under review should 
attach greater weight to the physical security and comfort of a residential home and less importance to 
the emotional security and comfort that the person derives from being in their own home.” 
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College NHS Foundation Trust v C and V,605 the COP had to consider whether C had the 
capacity to consent to life-saving renal dialysis that her doctors wished to give her following 
an attempted suicide.   If the treatment were to have been administered the likelihood was 
that C would require dialysis for the rest of her life, and, if not, the inevitable outcome was that 
she would die.  C’s refusal to consent was supported by her two daughters.606 In finding that 
C had the capacity to refuse treatment, MacDonald J held, contrary to the opinion of two 
experienced psychiatrists, that it had not been shown that C was unable to use and weigh the 
information relevant to the decision:607 

I am not satisfied that C lacks belief in her prognosis or a future that includes her recovery 
to the extent she cannot use that information to make a decision, or that C is unable to weigh 
her positive prognosis and the possibility of a future recovery in the decision making 
process…. 

… it is also important in this case not to confuse a decision by C to give no weight to her 
prognosis having weighed it with an inability on her part to use or weigh that information.608 

4.53 In concluding, MacDonald J noted that the decision was an unwise one:609 

The decision C has reached to refuse treatment dialysis can be characterised as an unwise 
one.  That C considers that the prospect of growing old, the fear of living with fewer material 
possessions and the fear that she has lost, and will not regain, “her sparkle” outweighs a 
prognosis that signals continued life will alarm and possibly horrify many, although I am 
satisfied that the ongoing discomfort of treatment, the fear of chronic illness and the fear of 
lifelong treatment and lifelong disability are factors that also weigh heavily in the balance for 
C. 

4.54 There are also cases where the person concerned can understand information but where the 
effects of a mental disability prevent them from using that information in the decision-making 
process.  For example, a person with anorexia nervosa may understand information about 
the consequences of not eating.  But their compulsion not to eat might be too strong for them 
to ignore.610  Some people who have serious brain damage might make impulsive decisions 
regardless of information they have been given or their understanding of it.611  Undue influence 
and the overpowering will of a third party are also considered to have a role in this aspect of 

                                                           
605    Kings College NHS Foundation Trust v C [2015] EWCOP 80 at [8].   C was said to live an unconventional 

life where she placed a “significant premium on youth and beauty and on living a life that, in C’s words, 
‘sparkles’”. 

606    C made statements such as “They are doing their best to do everything they can for me and unfortunately 
that is not what I want” and “I know they need to save lives. But I have chosen a different route” at [87]. 

607    Kings College NHS Foundation Trust v C at [72].   At [35], MacDonald J suggested that a finding of 
incapacity requires the person asserting lack of capacity to demonstrate both an inability to use and 
weigh relevant information however this reasoning has been questioned as not an accurate 
interpretation of “use or weigh” and that s 3(1)(c) can be satisfied either by establishing that a person is 
unable to use or  by establishing a person is unable to weigh. W Martin and F Freyenhagen of the Essex 
Autonomy Project “Use or Weigh? Or Use and Weigh? A Note on the Logic of MCA sec. 3(1)” (2015) 
61 Ment Capac Law News 15. 

608    Kings College NHS Foundation Trust v C at [86]. 
609    Kings College NHS Foundation Trust v C at [97].  
610    In Re E (Medical Treatment Anorexia) [2012] EHHC 1639 (COP) Peter Jackson J at [49] “E’s obsessive 

fear of weight gain makes her incapable of weighing the advantages and disadvantages of eating in a 
meaningful way”.  E could understand and retain the information relevant to her decision to refuse to 
eat, but she was unable to assign relative weight to the advantages, disadvantages and consequences 
associated with the decision to eat since, “the compulsion to prevent calories entering her system has 
become that card that trumps all others”. 

611   Mental Capacity Act Code of Practice, above n 285 at 48. 
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the capacity test, especially where a person with borderline capacity may be less able to resist 
pressure applied by others.612 

4.55 The nearest equivalent under the PPPR Act to the MCA’s criterion of “use or weigh” is its 
requirement “to foresee the consequences” of decisions. There is, however, a nuanced 
difference, as the MCA test focuses on the evidence of using or weighing information as part 
of the decision-making process rather than on predicting the outcome or the consequences 
of the decision itself.  The difficulty with the PPPR Act’s concept of “foreseeing the 
consequences” concerns the extent to which anyone, with capacity or not, can be said to 
value or fully evaluate the consequences of a decision if that requires the risks and benefits 
of the decision to be internalised.613   

4.56 The concept of “appreciating” that nature of the decision is used in this context in the United 
States.614  In the recently passed Mental Capacity Bill in Northern Ireland, the notion of 
“appreciate the relevant information” has been added to the element of “use or weigh” in the 
MCA test.615  It arguably adds a subtle evaluative aspect to the MCA test by importing the 
notion that the ability to “use or weigh” requires an appreciation of the significance of the 
person’s situation and the probable consequences of the treatment options.   

Communicate the decision 

4.57 The inability to communicate a decision is also recognised in the PPPR Act tests and is a 
stand-alone ground for incapacity, even if rarely employed.  Examples where it would apply 
would include people who are unconscious or in a coma or those with a rare condition 
sometimes referred to as “locked-in syndrome”, who are conscious yet totally unable to 
communicate.616  Any form of communication suffices so long as the person can make 
themselves understood.617  The MCA and its Code of Practice also require that an explanation 
of the relevant matters be communicated to the person in a way that is appropriate to their 
circumstances (using simple language, visual aids or other means).618 

4.58 Where an individual cannot communicate a decision in any possible way, the MCA considers 
the individual unable to make a decision for themselves.619  People who have suffered a 
stroke, for example, are particularly disadvantaged, as their difficulty in communicating can 

                                                           
612     Re T, above n 555 at 797, Lord Donaldson MR.  The role of undue influence in the test of capacity was 

recognised by the Law Commission, above n 311 at 38. 
613    P Appelbaum and T Grisso “Assessing Patients’ capacities to consent to treatment” (1988) 319 N Eng 

L Med 1635. Some New Zealand decisions have referred to ‘appreciate’ instead of “foresee the 
consequences” test when applying the s 6 PPPR Act test:  KR v MR, above n 556. 

614   In relation to treatment decisions, the criteria expressed by Grisso and Appelbaum are: the ability to 
express a choice about treatment, to understand information relevant to the treatment decision, to 
appreciate the significance of the treatment information. 

ϲϭϱ  Mental Capacity Bill (Northern Ireland) 2015.  The meaning of “unable to make a decision” in s 4(I) 
includes “(c) is not able to appreciate the relevance of that information and to use and weigh that 
information as part of the process of making the decision.” This element refers to “use and weigh” not 
“use or weigh” under s3(1)(c) of the MCA. 

616   One of the few cases is the New Zealand case of Area Health Board v Attorney General [1993] I NZLR 
235, where the person had Guillian Barre syndrome. 

617   There are tools for communication with people with disabilities and recognition of the transactional 
nature of communication to support people in making decisions for themselves: Kim Rosen 
“Communication the keystone to supported decision-making” presentation to the Capacity Australia 
conference (November 2015, Sydney) see www.capacityaustralia.org.au/. 

618    Mental Capacity Act 2005, s 3(2). 
619    Mental Capacity Act 2005, s 3(1)(d). 
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College NHS Foundation Trust v C and V,605 the COP had to consider whether C had the 
capacity to consent to life-saving renal dialysis that her doctors wished to give her following 
an attempted suicide.   If the treatment were to have been administered the likelihood was 
that C would require dialysis for the rest of her life, and, if not, the inevitable outcome was that 
she would die.  C’s refusal to consent was supported by her two daughters.606 In finding that 
C had the capacity to refuse treatment, MacDonald J held, contrary to the opinion of two 
experienced psychiatrists, that it had not been shown that C was unable to use and weigh the 
information relevant to the decision:607 

I am not satisfied that C lacks belief in her prognosis or a future that includes her recovery 
to the extent she cannot use that information to make a decision, or that C is unable to weigh 
her positive prognosis and the possibility of a future recovery in the decision making 
process…. 

… it is also important in this case not to confuse a decision by C to give no weight to her 
prognosis having weighed it with an inability on her part to use or weigh that information.608 

4.53 In concluding, MacDonald J noted that the decision was an unwise one:609 

The decision C has reached to refuse treatment dialysis can be characterised as an unwise 
one.  That C considers that the prospect of growing old, the fear of living with fewer material 
possessions and the fear that she has lost, and will not regain, “her sparkle” outweighs a 
prognosis that signals continued life will alarm and possibly horrify many, although I am 
satisfied that the ongoing discomfort of treatment, the fear of chronic illness and the fear of 
lifelong treatment and lifelong disability are factors that also weigh heavily in the balance for 
C. 

4.54 There are also cases where the person concerned can understand information but where the 
effects of a mental disability prevent them from using that information in the decision-making 
process.  For example, a person with anorexia nervosa may understand information about 
the consequences of not eating.  But their compulsion not to eat might be too strong for them 
to ignore.610  Some people who have serious brain damage might make impulsive decisions 
regardless of information they have been given or their understanding of it.611  Undue influence 
and the overpowering will of a third party are also considered to have a role in this aspect of 

                                                           
605    Kings College NHS Foundation Trust v C [2015] EWCOP 80 at [8].   C was said to live an unconventional 

life where she placed a “significant premium on youth and beauty and on living a life that, in C’s words, 
‘sparkles’”. 

606    C made statements such as “They are doing their best to do everything they can for me and unfortunately 
that is not what I want” and “I know they need to save lives. But I have chosen a different route” at [87]. 

607    Kings College NHS Foundation Trust v C at [72].   At [35], MacDonald J suggested that a finding of 
incapacity requires the person asserting lack of capacity to demonstrate both an inability to use and 
weigh relevant information however this reasoning has been questioned as not an accurate 
interpretation of “use or weigh” and that s 3(1)(c) can be satisfied either by establishing that a person is 
unable to use or  by establishing a person is unable to weigh. W Martin and F Freyenhagen of the Essex 
Autonomy Project “Use or Weigh? Or Use and Weigh? A Note on the Logic of MCA sec. 3(1)” (2015) 
61 Ment Capac Law News 15. 

608    Kings College NHS Foundation Trust v C at [86]. 
609    Kings College NHS Foundation Trust v C at [97].  
610    In Re E (Medical Treatment Anorexia) [2012] EHHC 1639 (COP) Peter Jackson J at [49] “E’s obsessive 

fear of weight gain makes her incapable of weighing the advantages and disadvantages of eating in a 
meaningful way”.  E could understand and retain the information relevant to her decision to refuse to 
eat, but she was unable to assign relative weight to the advantages, disadvantages and consequences 
associated with the decision to eat since, “the compulsion to prevent calories entering her system has 
become that card that trumps all others”. 

611   Mental Capacity Act Code of Practice, above n 285 at 48. 

ϭϭϯ 
 

the capacity test, especially where a person with borderline capacity may be less able to resist 
pressure applied by others.612 
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4.56 The concept of “appreciating” that nature of the decision is used in this context in the United 
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person’s situation and the probable consequences of the treatment options.   

Communicate the decision 

4.57 The inability to communicate a decision is also recognised in the PPPR Act tests and is a 
stand-alone ground for incapacity, even if rarely employed.  Examples where it would apply 
would include people who are unconscious or in a coma or those with a rare condition 
sometimes referred to as “locked-in syndrome”, who are conscious yet totally unable to 
communicate.616  Any form of communication suffices so long as the person can make 
themselves understood.617  The MCA and its Code of Practice also require that an explanation 
of the relevant matters be communicated to the person in a way that is appropriate to their 
circumstances (using simple language, visual aids or other means).618 

4.58 Where an individual cannot communicate a decision in any possible way, the MCA considers 
the individual unable to make a decision for themselves.619  People who have suffered a 
stroke, for example, are particularly disadvantaged, as their difficulty in communicating can 

                                                           
612     Re T, above n 555 at 797, Lord Donaldson MR.  The role of undue influence in the test of capacity was 

recognised by the Law Commission, above n 311 at 38. 
613    P Appelbaum and T Grisso “Assessing Patients’ capacities to consent to treatment” (1988) 319 N Eng 

L Med 1635. Some New Zealand decisions have referred to ‘appreciate’ instead of “foresee the 
consequences” test when applying the s 6 PPPR Act test:  KR v MR, above n 556. 

614   In relation to treatment decisions, the criteria expressed by Grisso and Appelbaum are: the ability to 
express a choice about treatment, to understand information relevant to the treatment decision, to 
appreciate the significance of the treatment information. 

ϲϭϱ  Mental Capacity Bill (Northern Ireland) 2015.  The meaning of “unable to make a decision” in s 4(I) 
includes “(c) is not able to appreciate the relevance of that information and to use and weigh that 
information as part of the process of making the decision.” This element refers to “use and weigh” not 
“use or weigh” under s3(1)(c) of the MCA. 

616   One of the few cases is the New Zealand case of Area Health Board v Attorney General [1993] I NZLR 
235, where the person had Guillian Barre syndrome. 

617   There are tools for communication with people with disabilities and recognition of the transactional 
nature of communication to support people in making decisions for themselves: Kim Rosen 
“Communication the keystone to supported decision-making” presentation to the Capacity Australia 
conference (November 2015, Sydney) see www.capacityaustralia.org.au/. 

618    Mental Capacity Act 2005, s 3(2). 
619    Mental Capacity Act 2005, s 3(1)(d). 
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mask capacity that would normally be revealed in conversation.620 There is increased focus 
on this element of capacity with the shift towards supported decision-making for people with 
disabilities under the CRPD.621 

The “diagnostic threshold” and causation 

4.59 The main difference between the PPPR Act and the MCA’s tests for mental incapacity is that 
the MCA combines a functional test for decision-making ability with the so-called “diagnostic 
threshold”.  The requirement of an “impairment of, or a disturbance in the functioning of, the 
mind or brain” is very broad and it is a misnomer to call it a diagnostic threshold.622  It may be 
permanent or temporary.623   It may include conditions associated with some forms of mental 
illness, dementia, significant learning disabilities, the long-term effects of brain damage, 
physical or medical conditions that cause confusion, drowsiness or loss of consciousness, 
concussion following a head injury, and the symptoms of alcohol or drug use.  The essential 
characteristic is a disturbance in the functioning of the mind, so many mental illnesses could 
potentially include an inability to make decisions, although most of them do not.624 

4.60 The Essex Autonomy Project Report found that the diagnostic threshold was discriminatory 
of people with disabilities in terms of the CRPD and recommended that it be removed.625  
However, it was argued that the MCA’s use of the functional test under s 3(1) as a trigger for 
substitute decision-making justifies a practice which would otherwise be discriminatory as it 
disproportionately impacts on persons with disabilities.  Primarily, this is because the central 
aims of the MCA, as with the CRPD, are to empower people to make their own decisions 
wherever possible, and to protect people with impaired decision-making capacity who find 
themselves facing circumstances of risk. 

4.61 For a person to be found to lack capacity there must also be a causal connection between 
being unable to make a decision by reason of one or more of the functional elements set out 
in s 3(1) of the MCA (the functional test) because of an impairment of the mind or brain under 
s 2(1) (the diagnostic test).  In PC and NC v City of York Council,626  the issue of causation 
made all the difference in finding that PC, a woman with learning disabilities, had capacity to 
live with her seriously risky husband upon his release from prison.  The Court of Appeal 
overturned the decision of the COP and held that while PC lacked capacity to understand the 
information and weigh it to make the decision to resume living with husband,  PC’s difficulties 
in decision-making (although “significantly related to her mild learning disability”), were not 
shown to be a result of her mental impairment.627 

                                                           
620    A Patchet, L Allan and L Erskine “Assessment of Fluctuating Decision-Making Capacity in Individuals 

With Communication Barriers: A Case Study” (2012) 19 Top Stroke Rehabil 75. 
621    See Chapter 2E: Supported decision-making in Practice and in Case Law. 
622   It is not necessary for the impairment or disturbance to fit into one of the diagnoses in psychiatric 

diagnostic manuals such as ICD-X or DSM-V. (A Douglass, Interview with Dr Gareth Owen, psychiatrist, 
Kings College, London, 22 April 2015).   

623    Mental Capacity Act 2005, s 2(2). 
624    Hale, above n 194. 
625    W Martin, S Michalowski, T Jutten and others Achieving CRPD Compliance: Is the Mental Capacity Act 

of England and Wates Compatible with the UN Convention on the Rights of Persons with Disabilities? If 
not, what next? (Essex Autonomy Project, University of Essex, 22 September 2014) at 16 -17. 

626    PC v York City Council [2013] above n 591. PC had previously been found to have capacity to marry 
but the question before the court was whether she had capacity to cohabit with her husband. 

627    Skowron, above n 205. 
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4.62 The s 2 diagnostic threshold was introduced as a device to limit the scope of MCA powers.628  
An argument in favour of the diagnostic threshold in the MCA’s capacity test, concerning the 
functioning of the mind or brain, is that it serves a gate-keeping function to ensure that a 
person’s actions, or ability to make a decision, are not being scrutinised on the basis of unwise 
decisions alone.  Ironically, the requirement of a diagnosis is now seen as non-compliant with 
the CRPD as it specifically discriminates on the ground of disability.  The legal complexity 
associated with removing the diagnostic test is the risk that the change required for CRPD 
compliance will in turn result in a violation of art 5 of the European Convention on Human 
Rights.629  Unlike New Zealand, the United Kingdom finds itself in a difficult position of having 
to satisfy two international human rights requirements that pull in opposite directions. 630   

Summary 

4.63 The functional test in the MCA offers a simple and straightforward legal test for defining 
capacity, in contrast to the multiple tests for capacity in the PPPR Act, and in contrast to the 
lack of any definition of competence at all in the HDC Code.   The functional test in the MCA 
codifies the common law and is similar to the existing tests in the PPPR Act.   The MCA test 
has already been accepted implicitly in New Zealand case law,631 and it has been adopted as 
part of a threshold test in a compulsory treatment Bill for addiction currently before the New 
Zealand Parliament.632  

4.64 It is not necessary for New Zealand to adopt the diagnostic threshold in the MCA as part of a 
legal test, as that element is unnecessary and can be considered discriminatory towards 
people with disabilities under the CRPD. 

4.65 In conjunction with a revised legal test, a Code of Practice with guidance for assessing 
capacity would be essential to avoid inconsistent and idiosyncratic interpretations of the legal 
test, and to ensure that the tenets of capacity – the presumption of capacity and the right to 
make unwise decisions – are applied. 

 

  

  

                                                           
628    Winterwerp v The Netherlands, above n 401 at 1.  The reason for the diagnostic threshold was put in 

the definition of capacity was for compliance with art 5 of the ECHR and the requirement of 
“unsoundness of mind” requiring objective medical evidence. 

629    Szerletics, above n 209 at 44. 
630    The new Mental Capacity Bill in Northern Ireland has sought to qualify the “diagnostic” threshold to avoid 

discrimination on the ground of disability.  See Chapter IA Setting the Context. 
631    Chief Executive of the Department of Corrections v Canterbury District health Board and All Means All 

[2014] NZHC 1433 at [17].  In an application by the Department of Corrections as to the lawfulness of 
not providing medical treatment to a serving prisoner on a hunger strike, Mr All Means All, Pankhurst J 
accepted the expert psychiatrist’s evidence based on the MCA legal test that Mr All Means All had 
capacity to refuse medical treatment. 

632   Substance Addiction (Compulsory Assessment and Treatment) Bill, 2015.  The four criteria for the 
compulsory treatment for substance addiction in clause cl 7(a)-(d) include the “capacity to make 
informed decisions” under clause 9, and adopts the functional test for “inability to make a decision” in 
section 3(1) of the MCA. 
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discrimination on the ground of disability.  See Chapter IA Setting the Context. 
631    Chief Executive of the Department of Corrections v Canterbury District health Board and All Means All 
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not providing medical treatment to a serving prisoner on a hunger strike, Mr All Means All, Pankhurst J 
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RECOMMENDATION FOR A SINGLE TEST FOR CAPACITY 

 The definition of capacity in revised legislation should provide a single and unified 
legal test for capacity that mirrors Section 3(1) to (4) of the MCA, including: 

1. Section 3 (1): 

A person is unable to make a decision if they are unable - 

(a) To understand the information relevant to the decision; 

(b) To retain that information 

(c) To use of weigh that information as part of the process of making the 
decision, or 

(d) To communicate their decision. 

2. Section 3(2) of the MCA: 

 A person is not to be regarded as unable to understand the information 
relevant to a decision if they are able to understand an explanation of it given 
to them in a way that is appropriate to their circumstances (using simple 
language, visual aids or other means). 

3. Section 3 (3) of the MCA: 

 The fact that a person is able to retain information relevant to a decision for a 
short period only does not prevent him from being regarded as able to make 
the decision. 

4.   Section 3(4) of the MCA: 

 The information relevant to a decision includes information about the 
reasonably foreseeable consequences of – 

(a) deciding one way or another; or 

(b) failing to make the decision.  
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Chapter 5: Best Interests – a Standard for 
Decision-making 
 

Chapter 5 is in two sections: 

A. The absence of a “best interests” standard for decision-making in the PPPR Act and in 
the HDC Code. 

B. The evolution of the common law and codification of the best interests standard for 
decision-making under s 4 of the Mental Capacity Act (MCA). 

Introduction 

5.1 The MCA has a statutory “best interests” standard. It applies where a person takes actions or 
decisions on behalf of another person who lacks capacity and is “unable to make a decision”, 
as defined in sections 2 and 3 of the MCA.633   A “checklist” in s 4 provides a process for 
assessing the person’s best interests (the best interests assessment) and sets out matters 
that the substitute decision-maker (the decision-maker) must consider.  These matters include 
the aim that the person with impaired capacity should participate in determining their best 
interests, recognising the person’s present and past wishes and feelings, and acknowledging 
the beliefs and values that would have likely influenced their decision if they had capacity.   

5.2 Under the MCA, the concept of best interests therefore provides a framework for decision-
making on behalf of people with impaired capacity.  Previously, the law focused mainly on the 
autonomy of people with capacity, such as their right to refuse medical treatment, rather than 
on decision-making for people who could not make autonomous decisions.634   As discussed 
in Chapter 2,635 this best interests framework is compatible with supported decision-making 
because it requires participation by the person with impaired capacity where possible, and it 
is an appropriate approach to decision-making for people who cannot make decisions for 
themselves.  This approach also recognises that, even if a person is unable to make a legally 
binding decision with support, their likely will and preferences remain central to the decision-
making process:  capacity is not an off-switch to a person’s rights and freedoms.636 

5.3 Best interests guides substitute decision-making and is often contrasted to the notion of 
substituted judgment. While the former has traditionally been viewed as an objective standard, 
the latter is more subjective because it instructs the decision-maker to make the decision that 
the person would have wanted if they had capacity to do so. It has been preferred by courts 
in the United States.637  It is considered to uphold the person’s autonomy to a greater degree. 
Both approaches have their challenges.638  The statutory standard in the MCA can be 

                                                           
633    See Appendix C and Mental Capacity Act, s 4.  Section 1(5) states that “an act done, or decision made, 

under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best 
interests”. 

634    Buchanan and Brock, above n 34 at 3. 
635    See Chapter 2 Supported decision-making. 
636    Wye Valley NHS Trust v Mr B, above n 171.  
637    Donnelly, above n 254 at 176. 
638    Donnelly, above n 254 at 177. 
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regarded as a hybrid approach, as a subjective element was introduced that was previously 
absent from the common law’s approach to substitute decision-making. 

5.4 New Zealand’s legal framework provides no such comprehensive standard for decision-
making where a person has impaired capacity.  The PPPR Act refers to decisions being made 
in a person’s “welfare and best interests”, and, under Right 7(4) of the HDC Code, decisions 
can be made in a person’s “best interests.” However, best interests is not a primary principle 
of either piece of legislation and there is no guidance on how these best interests decisions 
are to be made in light of a person’s “will, preferences and rights” under the United Nations 
Conventions on the Rights of Persons with Disabilities (CRPD).639 

5.5 How best interests is assessed under the MCA, and the case law around it, is considered 
below.  Recommendations are then made for revised legislation to provide a best interests 
standard in New Zealand based on s 4 of the MCA. 

 

5A:  BEST INTERESTS IN NEW ZEALAND LAW 

Best interests and the PPPR Act 

5.6 Promoting the “best interests” of people with impaired capacity is not a primary objective of 
the PPPR Act, although it is often assumed that it is. It is not stated as a key statutory principle 
governing the exercise of the court’s jurisdiction, nor as the basis for the appointment of a 
substitute decision-maker, such as a welfare guardian or an attorney under an EPOA.  It is 
only once a substitute decision-maker has been appointed that the welfare and best interests 
of a person who lacks capacity becomes a paramount consideration in making decisions on 
that person’s behalf.640  There is also no clear direction that the court must make decisions in 
the person’s best interests.641  In practice, the concept of best interests is given considerable 
weight in judicial reasoning, but the Act provides no guidance as to what best interests means 
or how this would be operationalised. 

5.7 In some sections of the PPPR Act best interests is given priority.  For example, in s 18(3), 
regarding the exercise of a welfare guardian’s powers, it is said: 642 

In exercising those powers, the first and paramount consideration of a welfare guardian 
should be the promotion and protection of the welfare and best interests of the person for 
whom the welfare guardian is acting, while seeking at all times to encourage the person 
to develop and exercise such capacity as that person has to understand the nature and 
foresee the consequences of decisions relating to the personal care and welfare of that 
person, and to communicate such decisions. [Emphasis added] 

                                                           
639    Article 12(4) of the CRPD uses the formulation ‘rights, will and preferences’.  
640    The phrase “best interests” is used in 10 sections of the PPPR Act, primarily to highlight when the Court 

(or a trustee corporation) should or should not make an order or appoint a manager, for example, ss 
30(1)(c), 31(5)(e), 32(3)(b), 105(1)(a) and 125(b).  Best interests is not a criterion for personal orders 
under s 10 or the appointment of a welfare guardian under s 12. 

641   Personal and Property Rights Act 1988, ss 12(5)(b), 18(3), 97A(2) and 98A(2).  
642    This expression of paramountcy is reiterated in s 36(1) with regard to property managers and in ss 

97A(2) and 98A(2) with regard to attorneys in promoting and protecting the welfare and best interests 
of the donor, whether in regard to use of the donor’s property or personal care and welfare. 
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the PPPR Act, although it is often assumed that it is. It is not stated as a key statutory principle 
governing the exercise of the court’s jurisdiction, nor as the basis for the appointment of a 
substitute decision-maker, such as a welfare guardian or an attorney under an EPOA.  It is 
only once a substitute decision-maker has been appointed that the welfare and best interests 
of a person who lacks capacity becomes a paramount consideration in making decisions on 
that person’s behalf.640  There is also no clear direction that the court must make decisions in 
the person’s best interests.641  In practice, the concept of best interests is given considerable 
weight in judicial reasoning, but the Act provides no guidance as to what best interests means 
or how this would be operationalised. 

5.7 In some sections of the PPPR Act best interests is given priority.  For example, in s 18(3), 
regarding the exercise of a welfare guardian’s powers, it is said: 642 

In exercising those powers, the first and paramount consideration of a welfare guardian 
should be the promotion and protection of the welfare and best interests of the person for 
whom the welfare guardian is acting, while seeking at all times to encourage the person 
to develop and exercise such capacity as that person has to understand the nature and 
foresee the consequences of decisions relating to the personal care and welfare of that 
person, and to communicate such decisions. [Emphasis added] 

                                                           
639    Article 12(4) of the CRPD uses the formulation ‘rights, will and preferences’.  
640    The phrase “best interests” is used in 10 sections of the PPPR Act, primarily to highlight when the Court 

(or a trustee corporation) should or should not make an order or appoint a manager, for example, ss 
30(1)(c), 31(5)(e), 32(3)(b), 105(1)(a) and 125(b).  Best interests is not a criterion for personal orders 
under s 10 or the appointment of a welfare guardian under s 12. 

641   Personal and Property Rights Act 1988, ss 12(5)(b), 18(3), 97A(2) and 98A(2).  
642    This expression of paramountcy is reiterated in s 36(1) with regard to property managers and in ss 

97A(2) and 98A(2) with regard to attorneys in promoting and protecting the welfare and best interests 
of the donor, whether in regard to use of the donor’s property or personal care and welfare. 
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5.8 In the past, the “welfare and best interests” of the person has been referred to as “the welfare 
principle”.643  The notion of “welfare” adds little to the concept.  “Welfare and best interests”’ 
could be described as a triple tautology as ‘best’, ‘interests’ and ‘welfare’ all have the same 
purpose.644  In philosophical literature, the notions of welfare and well-being are viewed as 
the same, whilst the term “best interests”, so important in legal thought, is little analysed.645   

5.9 As with cases applying the English common law best interests test, a number of the early 
cases under the PPPR Act were concerned with sterilisation or orders to terminate a woman’s 
pregnancy.646  In KR v MR,647 where a personal order was sought to terminate the pregnancy 
of a disabled woman,  Miller J considered the correct approach to the welfare principle: 648 

The welfare principle is capable of being viewed from a range of perspectives.  It is 
susceptible to prevailing social norms and the personal values of the decision-maker.  It 
is not an objective test and its workability depends on informed fact finding and the wise 
exercise of discretion.…  The principal objectives also quite plainly envisaged that there 
may be ‘secondary’ objectives, which are unspecified.  Nonetheless, from the point of 
view of the person in respect of whom the decision is being made the principal objectives 
are a surer guide to the exercise of the decision-maker’s discretion than is a general 
appeal to the welfare principle. 

5.10 The participatory model of the PPPR Act requires appointed welfare guardians and property 
managers to consult with the person subject to the order.  It is only when exercising these 
powers, however, that the “first and paramount consideration” is said to be promoting and 
protecting the person’s welfare and best interests.649  Importantly, this requirement that the 
welfare guardian or attorney must act in the person’s best interests only operates once 
incapacity has been established and the appointment of a substitute decision-maker made. 

5.11 Despite this implied rather than expressed status of the best interests principle,650 there is 
now considerable case law, particularly in respect of living arrangements for older adults, 
where the Court has accepted jurisdiction and made orders considered to be in the person’s 
best interests, albeit against their express wishes.  In Hutt Valley DHB v MJP,651  MJP, the 
person subject to the application, neither wanted nor had any support at home but was unable 
to look after herself.  Personal orders for dementia level care and necessary medical treatment 
were made despite the express wishes of MJP to return to her own home.  The Court held 
that for its jurisdiction to be governed solely by the least restrictive intervention principle – 

                                                           
643    Re H [1993] NZFLR 225, Judge Inglis. 
644    Interview with Dr Dominic Wilkinson, Director of Medical Ethics at the Oxford Uehiro Centre for Practical 

Ethics (A Douglass, Dunedin, 9 July 2015). 
645    Herring and Foster, above n 306 at 484. 
646    See for example Re H, above n 643, and the decisions based on the parens patriae jurisdiction at 

common law: Re E v E [1986] 2 SCR 388; Re B (a minor, wardship: sterilisation) [1987] 2 All ER 206; 
and Secretary, Department of Health and Community Services v B (Marion’s case) (1992) 175 CLR 218. 

647    Above n 52. 
648    KR v MR, above n 52 at [65]. Miller J noted that whilst the welfare principle is the first and paramount 

consideration may appear “…self-evident at first blush, this was not necessarily so as a matter of 
construction under s 10”. 

649   Personal and Property Rights Act 1988, ss 18(3) and (4) (welfare guardian) and s 98A(2) (attorney in 
relation to personal care and welfare). 

650    The implicit reliance upon best interests by the Court was noted in a review of the implementation of the 
PPPR Act for people with intellectual disabilities: A Bray and J Dawson Who Benefits from Welfare 
Guardianship – A Study of New Zealand Law and People with Intellectual Disability (Donald Beasley 
Institute, Dunedin, 2000). 

651   Hutt Valley DHB v MJP [2012] above n 42.  See also, Atkin B and Skellern A “Adults with Incapacity: 
The Protection of Personal and Property Rights Act” in Dawson and Gledhill, above n 92, at 341. 

ϭϮϭ 
 

which is explicit in the Act – would be to limit its application to the most compelling cases of 
incapacity.  Judge Moss said a balancing approach was required:652 

It is in this area of fine distinction that meaning must be found to find the difference between 
an intervention to the least extent possible, which will enable capacity, and what is in the 
best interests and welfare of the patient. 

5.12 The best interests principle tends to be disguised by the court in such a balancing exercise, 
where, for example, a person’s decision to refuse admission to residential care is called into 
question.  This implicit reliance on best interests does not necessarily involve placing weight 
on the person’s current or previous will or preferences, however, but rather goes to the degree 
of intervention likely to be imposed by the court order.  

5.13 The High Court has previously cautioned against adopting an overly legalistic approach when 
applying the PPPR Act’s express principles – to make the least restrictive intervention and 
maximise the person’s participation – to ensure that the welfare and best interests of the 
person are also taken into account, even if this matter is not expressed as a guiding principle 
of the Act.653  The precise role that best interests plays remains unclear, however, as it does 
not expressly apply to the initial finding that the person lacks capacity, nor is it the stated legal 
foundation for intervention against the person’s express preferences. 

Best interests – a different standard to child law 

5.14 In contrast to adult guardianship law under the PPPR Act, the Care of Children Act 2004 
(COCA) places the welfare and best interests of the child as the first and paramount 
consideration.654 The Act provides five principles to assist in this evaluation, with an emphasis 
on protecting child safety, and on parental and guardian responsibility.655 

5.15 This difference between the PPPR Act and the COCA stems from fundamental policy 
differences between the two pieces of legislation.  The purpose of the COCA is to promote 
children’s welfare and best interests, with an overall purpose of protecting children.  The 
COCA anticipates that children may be able to participate in decisions about their interests,656 
however, the threshold for state intervention is low.657  In contrast, the primary objectives of 
the PPPR Act are to make the least restrictive intervention possible while enabling and 
encouraging the adult person to exercise and develop their capacity.658  The aim of the PPPR 
Act is to “protect and promote” the interests of adults who are unable to manage their affairs.  
Although there is a protective function, there is a presumption of competence and recognition 
that intervention is only appropriate where an adult lacks capacity in law.  

                                                           
652   Hutt Valley DHB v MJP  above n 42 at [16]. 
653   In the Matter of A [1996] NZFLR 359 (HC) where there was a personal order in addition to a welfare 

guardian order.  The welfare guardian powers were restricted so that the subject person was not to leave 
the primary care residence without further order of the Court. 

654    Care of Children Act 2004, s 4(1). ”The welfare and best interests of a child in his or her particular 
circumstances must be the first and paramount consideration.” 

655    In B v K  [2010] NZCA 96 at [37] Arnold J explained how the principles in s 5 of the COCA are to be 
interpreted:  “The answers to the question what is in the best interests of a particular child may differ as 
between judges.  This is not because they involve discretionary decisions but because they involve 
evaluative assessments, which will not by their nature yield definitive answers”. 

656    Care of Children Act 2004, s 16(1)(c) uses the term “helping the child to determine questions about 
important matters affecting the child”. 

657    It is beyond the scope of this report to consider the competency of children in law to consent to medical 
treatment under the COCA, for example. 

658    Protection of Personal and Property Rights Act 1988, ss 8(1) and (2). 
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5.8 In the past, the “welfare and best interests” of the person has been referred to as “the welfare 
principle”.643  The notion of “welfare” adds little to the concept.  “Welfare and best interests”’ 
could be described as a triple tautology as ‘best’, ‘interests’ and ‘welfare’ all have the same 
purpose.644  In philosophical literature, the notions of welfare and well-being are viewed as 
the same, whilst the term “best interests”, so important in legal thought, is little analysed.645   

5.9 As with cases applying the English common law best interests test, a number of the early 
cases under the PPPR Act were concerned with sterilisation or orders to terminate a woman’s 
pregnancy.646  In KR v MR,647 where a personal order was sought to terminate the pregnancy 
of a disabled woman,  Miller J considered the correct approach to the welfare principle: 648 

The welfare principle is capable of being viewed from a range of perspectives.  It is 
susceptible to prevailing social norms and the personal values of the decision-maker.  It 
is not an objective test and its workability depends on informed fact finding and the wise 
exercise of discretion.…  The principal objectives also quite plainly envisaged that there 
may be ‘secondary’ objectives, which are unspecified.  Nonetheless, from the point of 
view of the person in respect of whom the decision is being made the principal objectives 
are a surer guide to the exercise of the decision-maker’s discretion than is a general 
appeal to the welfare principle. 

5.10 The participatory model of the PPPR Act requires appointed welfare guardians and property 
managers to consult with the person subject to the order.  It is only when exercising these 
powers, however, that the “first and paramount consideration” is said to be promoting and 
protecting the person’s welfare and best interests.649  Importantly, this requirement that the 
welfare guardian or attorney must act in the person’s best interests only operates once 
incapacity has been established and the appointment of a substitute decision-maker made. 

5.11 Despite this implied rather than expressed status of the best interests principle,650 there is 
now considerable case law, particularly in respect of living arrangements for older adults, 
where the Court has accepted jurisdiction and made orders considered to be in the person’s 
best interests, albeit against their express wishes.  In Hutt Valley DHB v MJP,651  MJP, the 
person subject to the application, neither wanted nor had any support at home but was unable 
to look after herself.  Personal orders for dementia level care and necessary medical treatment 
were made despite the express wishes of MJP to return to her own home.  The Court held 
that for its jurisdiction to be governed solely by the least restrictive intervention principle – 

                                                           
643    Re H [1993] NZFLR 225, Judge Inglis. 
644    Interview with Dr Dominic Wilkinson, Director of Medical Ethics at the Oxford Uehiro Centre for Practical 

Ethics (A Douglass, Dunedin, 9 July 2015). 
645    Herring and Foster, above n 306 at 484. 
646    See for example Re H, above n 643, and the decisions based on the parens patriae jurisdiction at 

common law: Re E v E [1986] 2 SCR 388; Re B (a minor, wardship: sterilisation) [1987] 2 All ER 206; 
and Secretary, Department of Health and Community Services v B (Marion’s case) (1992) 175 CLR 218. 

647    Above n 52. 
648    KR v MR, above n 52 at [65]. Miller J noted that whilst the welfare principle is the first and paramount 

consideration may appear “…self-evident at first blush, this was not necessarily so as a matter of 
construction under s 10”. 

649   Personal and Property Rights Act 1988, ss 18(3) and (4) (welfare guardian) and s 98A(2) (attorney in 
relation to personal care and welfare). 

650    The implicit reliance upon best interests by the Court was noted in a review of the implementation of the 
PPPR Act for people with intellectual disabilities: A Bray and J Dawson Who Benefits from Welfare 
Guardianship – A Study of New Zealand Law and People with Intellectual Disability (Donald Beasley 
Institute, Dunedin, 2000). 

651   Hutt Valley DHB v MJP [2012] above n 42.  See also, Atkin B and Skellern A “Adults with Incapacity: 
The Protection of Personal and Property Rights Act” in Dawson and Gledhill, above n 92, at 341. 
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which is explicit in the Act – would be to limit its application to the most compelling cases of 
incapacity.  Judge Moss said a balancing approach was required:652 

It is in this area of fine distinction that meaning must be found to find the difference between 
an intervention to the least extent possible, which will enable capacity, and what is in the 
best interests and welfare of the patient. 

5.12 The best interests principle tends to be disguised by the court in such a balancing exercise, 
where, for example, a person’s decision to refuse admission to residential care is called into 
question.  This implicit reliance on best interests does not necessarily involve placing weight 
on the person’s current or previous will or preferences, however, but rather goes to the degree 
of intervention likely to be imposed by the court order.  

5.13 The High Court has previously cautioned against adopting an overly legalistic approach when 
applying the PPPR Act’s express principles – to make the least restrictive intervention and 
maximise the person’s participation – to ensure that the welfare and best interests of the 
person are also taken into account, even if this matter is not expressed as a guiding principle 
of the Act.653  The precise role that best interests plays remains unclear, however, as it does 
not expressly apply to the initial finding that the person lacks capacity, nor is it the stated legal 
foundation for intervention against the person’s express preferences. 

Best interests – a different standard to child law 

5.14 In contrast to adult guardianship law under the PPPR Act, the Care of Children Act 2004 
(COCA) places the welfare and best interests of the child as the first and paramount 
consideration.654 The Act provides five principles to assist in this evaluation, with an emphasis 
on protecting child safety, and on parental and guardian responsibility.655 

5.15 This difference between the PPPR Act and the COCA stems from fundamental policy 
differences between the two pieces of legislation.  The purpose of the COCA is to promote 
children’s welfare and best interests, with an overall purpose of protecting children.  The 
COCA anticipates that children may be able to participate in decisions about their interests,656 
however, the threshold for state intervention is low.657  In contrast, the primary objectives of 
the PPPR Act are to make the least restrictive intervention possible while enabling and 
encouraging the adult person to exercise and develop their capacity.658  The aim of the PPPR 
Act is to “protect and promote” the interests of adults who are unable to manage their affairs.  
Although there is a protective function, there is a presumption of competence and recognition 
that intervention is only appropriate where an adult lacks capacity in law.  

                                                           
652   Hutt Valley DHB v MJP  above n 42 at [16]. 
653   In the Matter of A [1996] NZFLR 359 (HC) where there was a personal order in addition to a welfare 

guardian order.  The welfare guardian powers were restricted so that the subject person was not to leave 
the primary care residence without further order of the Court. 

654    Care of Children Act 2004, s 4(1). ”The welfare and best interests of a child in his or her particular 
circumstances must be the first and paramount consideration.” 

655    In B v K  [2010] NZCA 96 at [37] Arnold J explained how the principles in s 5 of the COCA are to be 
interpreted:  “The answers to the question what is in the best interests of a particular child may differ as 
between judges.  This is not because they involve discretionary decisions but because they involve 
evaluative assessments, which will not by their nature yield definitive answers”. 

656    Care of Children Act 2004, s 16(1)(c) uses the term “helping the child to determine questions about 
important matters affecting the child”. 

657    It is beyond the scope of this report to consider the competency of children in law to consent to medical 
treatment under the COCA, for example. 

658    Protection of Personal and Property Rights Act 1988, ss 8(1) and (2). 
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5.16 The ill-defined concept of “welfare and best interests”, applying to substitute decisions for 
adults under the PPPR Act, runs the risk of being confused with the necessarily more 
protective policy objectives for the care and protection of children under the COCA.  What is 
important is that all welfare tests are subject to limitations, and failure to clearly delineate 
these limitations risks tipping the balance from welfare and best interests, to protective 
paternalism.659 

Best interests and the HDC Code 

5.17 Healthcare decisions may be made in a person’s best interests under Right 7(4) of the HDC 
Code.660  If a “consumer” (person) is “not competent” to make an informed choice or give 
informed consent and there is no substitute decision-maker, Right 7(4) of the HDC provides 
legal justification for providing health and disability services without consent.  The healthcare 
provider must, however, take certain procedural steps and act in what they consider to be the 
person’s best interests.  

5.18 The Right is based on the common law principle of necessity.  As described by Lord Goff in 
Re F,661 this principle is based on the “need” for the patient to receive treatment, in their own 
interests, when they are (temporarily or permanently) disabled from giving consent.  Read in 
conjunction with Right 7(1), this Right has the effect of ensuring that the provision of treatment 
without consent will not infringe the HDC Code in the specified circumstances, whether or not 
some statutory or common law justification is also applicable.662  

5.19 The procedural steps in Right 7(4) requires a provider to take reasonable steps to ascertain 
the views of the person and consider whether there are reasonable grounds to believe that 
the provision of services would be consistent with the informed choice the person would make 
if they were competent.663 If the person’s views have not (or cannot) been ascertained, the 
provider should take into account the views of other suitable persons who are interested in 
the welfare of the consumer and available to advise.664 

5.20 There is no definition in Right 7(4) of “other suitable persons”.  The range of possibilities could 
extend beyond family and next of kin to the patient’s GP (who may have admitted the patient 
to hospital), or caregivers and social workers who have some knowledge of the patient’s 
preferences and wishes, as well as an interest in their care and welfare.  The provider of the 
services, for example a surgeon seeking consent from a patient for an operation, need only 
have a reasonable belief, based on their own judgement, as to the person’s best interests, to 
proceed.  Right 7(4) may still be satisfied even where the views of other suitable persons 
cannot be obtained: for example, when it would be unreasonable to delay treatment, for 
example, and there is no-one available to consult in the timeframe available. 

5.21 There is a substituted judgment element in Right 7(4) as the provider must reach a decision 
that is “consistent with” the informed choice that the person would make if they were 

                                                           
659    Email from Professor Mark Henaghan, Dean of Otago Law School to A Douglass (Dunedin, 3 May 2016). 
660    Right 7(4) of the HDC Code is also set out in full in Appendix C and is discussed in Chapter 3 regarding 

the common law doctrine of necessity upon which it is based. 
661    F v West Berkshire Health Authority [1991] UK HL 1 (17 July 1990) Lord Goff of Chieveley at 24.  Also 

cited in Re F (Mental Sterilisation), above n 125. 
662    Skegg, above n 109, at 300.  There is also a defence available to providers under clause 3 of the HDC 

Code and they will not be in breach of the Rights in the Code in they take reasonable actions in relation 
to them. 

663    Right 7(4) (b) and (c)(i). 
664    Right 7(4)(c)(ii). 
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competent to do so.  Similar principles apply under Right 6, the right to be fully informed. 
However, Right 7(4) stops short of requiring the provider to act on the “views” of the person, 
once reasonable efforts have been made to ascertain them. Nor does it specify what the 
provider should be do where there are conflicting views, or views they disagree with, or how 
they should weigh the various views to reach a decision.665 

5.22 Ultimately, Right 7(4)(a) suggests that the person’s best interests is the main factor in reaching 
a decision.  Therefore, it seems, a provider could ascertain the views of the person and others 
but then decide that these views were contrary to the person’s best interests, and not follow 
them.  For example, if a person has consistently said they do not wish to receive renal dialysis 
for their failing kidneys and their family supports this, then it seems the health practitioner, 
having ascertained their views, could still reach a legally (but not ethically) defensible decision 
to provide the treatment, based on what they consider to be in the person’s best interests. 

5.23 Right 7(4) is a pragmatic response to the need for everyday healthcare decision-making for 
people unable to made decisions that are legally effective.  The scope of its application is 
intended to be narrow.  It relies largely upon the notion of “clinical” best interests as judged 
by the healthcare provider.  As such, it provides an unsatisfactory standard for decision-
making for people with impaired capacity in a wide range of circumstances.  There is also 
considerable uncertainty about the extent to which Right 7(4) can be relied upon on a 
continuing basis, rather than in one-off situations or emergencies.666 

 

5B:  BEST INTERESTS AT COMMON LAW AND UNDER THE MENTAL CAPACITY ACT 

The evolution of best interests at common law 

5.24 The power to make medical welfare decisions in the best interests of an incapacitated adult 
was first formally recognised by the courts in England in a 1990 case in the House of Lords.  
In Re F,667  the issue was whether a profoundly mentally disabled young woman who was 
living in a hospital setting and having a sexual relationship with a man in circumstances where 
contraception was considered unsuitable, should have a hysterectomy to prevent her 
becoming pregnant and having a child. The House of Lords held that the common law doctrine 
of necessity allowed the medical treatment of adults who were unable to give consent.  
Treatment or care, which might otherwise be an assault upon a person who lacked capacity 
to agree to it, was lawful, provided it was in the best interests of the person concerned.   

                                                           
665    Right 6 provides: “Every consumer has the right to the information that a reasonable consumer, in that 

consumer's circumstances, would expect to receive…” 
666    The issue of relying on the doctrine of necessity and Right 7(4) of the HDC Code to make decision that 

deprive a person of their liberty is discussed in Chapter 3 Liberty Safeguards. 
667     Re F, above n 125.  There were a series of cases involving sterilisation of disabled women at that time, 

for example, T v T [1988] 1 All ER 613 at 625. There was further recognition of the declaratory jurisdiction 
in a Court of Appeal decision In Re F (Adult: Court’s Jurisdiction) [2001] Fam 38, Dame Butler-Sloss 
held that although an 18-year-old mentally handicapped woman did not come within the guardianship 
principles of the MHA 1983, and was too old for the court’s wardship jurisdiction, the court was entitled 
under the inherent jurisdiction and bests interests doctrine to make declaratory judgments when there 
was risk of possible harm in respect of an adult who lacked capacity to make decisions. 
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5.16 The ill-defined concept of “welfare and best interests”, applying to substitute decisions for 
adults under the PPPR Act, runs the risk of being confused with the necessarily more 
protective policy objectives for the care and protection of children under the COCA.  What is 
important is that all welfare tests are subject to limitations, and failure to clearly delineate 
these limitations risks tipping the balance from welfare and best interests, to protective 
paternalism.659 

Best interests and the HDC Code 

5.17 Healthcare decisions may be made in a person’s best interests under Right 7(4) of the HDC 
Code.660  If a “consumer” (person) is “not competent” to make an informed choice or give 
informed consent and there is no substitute decision-maker, Right 7(4) of the HDC provides 
legal justification for providing health and disability services without consent.  The healthcare 
provider must, however, take certain procedural steps and act in what they consider to be the 
person’s best interests.  

5.18 The Right is based on the common law principle of necessity.  As described by Lord Goff in 
Re F,661 this principle is based on the “need” for the patient to receive treatment, in their own 
interests, when they are (temporarily or permanently) disabled from giving consent.  Read in 
conjunction with Right 7(1), this Right has the effect of ensuring that the provision of treatment 
without consent will not infringe the HDC Code in the specified circumstances, whether or not 
some statutory or common law justification is also applicable.662  

5.19 The procedural steps in Right 7(4) requires a provider to take reasonable steps to ascertain 
the views of the person and consider whether there are reasonable grounds to believe that 
the provision of services would be consistent with the informed choice the person would make 
if they were competent.663 If the person’s views have not (or cannot) been ascertained, the 
provider should take into account the views of other suitable persons who are interested in 
the welfare of the consumer and available to advise.664 

5.20 There is no definition in Right 7(4) of “other suitable persons”.  The range of possibilities could 
extend beyond family and next of kin to the patient’s GP (who may have admitted the patient 
to hospital), or caregivers and social workers who have some knowledge of the patient’s 
preferences and wishes, as well as an interest in their care and welfare.  The provider of the 
services, for example a surgeon seeking consent from a patient for an operation, need only 
have a reasonable belief, based on their own judgement, as to the person’s best interests, to 
proceed.  Right 7(4) may still be satisfied even where the views of other suitable persons 
cannot be obtained: for example, when it would be unreasonable to delay treatment, for 
example, and there is no-one available to consult in the timeframe available. 

5.21 There is a substituted judgment element in Right 7(4) as the provider must reach a decision 
that is “consistent with” the informed choice that the person would make if they were 
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competent to do so.  Similar principles apply under Right 6, the right to be fully informed. 
However, Right 7(4) stops short of requiring the provider to act on the “views” of the person, 
once reasonable efforts have been made to ascertain them. Nor does it specify what the 
provider should be do where there are conflicting views, or views they disagree with, or how 
they should weigh the various views to reach a decision.665 

5.22 Ultimately, Right 7(4)(a) suggests that the person’s best interests is the main factor in reaching 
a decision.  Therefore, it seems, a provider could ascertain the views of the person and others 
but then decide that these views were contrary to the person’s best interests, and not follow 
them.  For example, if a person has consistently said they do not wish to receive renal dialysis 
for their failing kidneys and their family supports this, then it seems the health practitioner, 
having ascertained their views, could still reach a legally (but not ethically) defensible decision 
to provide the treatment, based on what they consider to be in the person’s best interests. 

5.23 Right 7(4) is a pragmatic response to the need for everyday healthcare decision-making for 
people unable to made decisions that are legally effective.  The scope of its application is 
intended to be narrow.  It relies largely upon the notion of “clinical” best interests as judged 
by the healthcare provider.  As such, it provides an unsatisfactory standard for decision-
making for people with impaired capacity in a wide range of circumstances.  There is also 
considerable uncertainty about the extent to which Right 7(4) can be relied upon on a 
continuing basis, rather than in one-off situations or emergencies.666 

 

5B:  BEST INTERESTS AT COMMON LAW AND UNDER THE MENTAL CAPACITY ACT 

The evolution of best interests at common law 

5.24 The power to make medical welfare decisions in the best interests of an incapacitated adult 
was first formally recognised by the courts in England in a 1990 case in the House of Lords.  
In Re F,667  the issue was whether a profoundly mentally disabled young woman who was 
living in a hospital setting and having a sexual relationship with a man in circumstances where 
contraception was considered unsuitable, should have a hysterectomy to prevent her 
becoming pregnant and having a child. The House of Lords held that the common law doctrine 
of necessity allowed the medical treatment of adults who were unable to give consent.  
Treatment or care, which might otherwise be an assault upon a person who lacked capacity 
to agree to it, was lawful, provided it was in the best interests of the person concerned.   

                                                           
665    Right 6 provides: “Every consumer has the right to the information that a reasonable consumer, in that 

consumer's circumstances, would expect to receive…” 
666    The issue of relying on the doctrine of necessity and Right 7(4) of the HDC Code to make decision that 

deprive a person of their liberty is discussed in Chapter 3 Liberty Safeguards. 
667     Re F, above n 125.  There were a series of cases involving sterilisation of disabled women at that time, 

for example, T v T [1988] 1 All ER 613 at 625. There was further recognition of the declaratory jurisdiction 
in a Court of Appeal decision In Re F (Adult: Court’s Jurisdiction) [2001] Fam 38, Dame Butler-Sloss 
held that although an 18-year-old mentally handicapped woman did not come within the guardianship 
principles of the MHA 1983, and was too old for the court’s wardship jurisdiction, the court was entitled 
under the inherent jurisdiction and bests interests doctrine to make declaratory judgments when there 
was risk of possible harm in respect of an adult who lacked capacity to make decisions. 
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5.25 This jurisdiction was first limited to declarations of lawfulness related to medical treatment668 
but later was extended to non-medical issues as well, such as a person’s residence and 
contact with others.  The resulting body of law is described by Fennell as one of the most 
dramatic manifestations of judicial creativity in recent years.669  The COP recently expanded 
the declaratory jurisdiction to cover the withdrawal of life-sustaining treatment from someone 
who was in a minimally conscious state, not a permanent vegetative state.670 

5.26 In Re F, the House of Lords, in the same judgment, adopted the Bolam test for medical 
negligence671 as the standard governing health providers’ determinations of best interests.672  
This meant that the task of determining a patient’s best interests was effectively delegated to 
the medical profession, making the question a clinical one to be judged by a narrow “not 
negligent“ test.673 The adoption of this standard, referred to as the “Bolamisation” of medical 
law,674 has been adopted in different areas of medical law besides negligence, including 
informed consent and when determining “Gillick” competence for consent from children.675  
More recently, the Bolam test has been put to rest with regard to the duty of a doctor to 
disclose information to the patient for the purpose of obtaining informed consent. 676 

5.27 The case law on necessity and best interests continued to evolve after Re F and many of 
these developments were codified in the MCA.  The need to have a wider best interests 
criterion was recognised in English Law Commission reports, culminating in the enactment of 
s 4 of the MCA.677  In modern parlance, when applying the MCA both doctors and lawyers 
refer to “clinical” best interests – that is, what a doctor might think best in the clinical 
circumstances of a person’s case – as a distinct concept.  It contributes to decisions about, 
but remains distinguishable from, a person’s best interests as understood under the MCA.  

  

                                                           
668   The declaratory jurisdiction has also been exercised for the continuance of artificial nutrition and 

hydration: Airedale NHS v Bland, above n 165. 
669    P Fennell “Mental Capacity” in LO Gostin, P Bartlett, P Fennell and others (eds) Principles of Mental 

Health Law and Policy (Oxford University Press, Oxford, 2010) at 168. 
670    M v Mrs N [2015] EWCOP 76 (Fam) Hayden J.  The Court had to consider whether the best interests of 

Mrs N, who suffered progressive and degenerative impact of multiple sclerosis to receive life sustaining 
treatment by means of clinically assisted nutrition and hydration (CANH) currently provided by a (PEG) 
tube.   

671     Bolam v Friern Barnet Hospital Management Committee [1957] 1 WLR 582.   The Bolam test is as 
follows: A doctor is not guilty of negligence if he has acted in accordance with a practice accepted as 
proper by a responsible body of medical opinion. 

672    Re F, above n 125 at 78. 
673    M Donnelly “Best Interests, Patient Participation and the Mental Capacity Act 2005” (2009) 17 Med Law 

Rev 1 at 3. 
674    M Brazier and J Miola “Bye-bye Bolam: A Medical Litigation Revolution?” (2000) 8 Medical Law Review 

85 at 90. 
675    Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112.  See also, M Dunn, I Clare, A 

Holland and others “Constructing and reconstructing “Best Interests”: an Interpretative Examination of 
Substitute decision-making under the Mental Capacity Act” (2007) J Soc Welf Fam Law 117. 

676   Montgomery v Larnarkshire [2015] UKSC 11. This case concerned a pregnant diabetic patient who was 
not warned by her consultant about the risk that her baby, being relatively large size in relation to the 
mother’s pelvis, would have shoulder dystocia.  The doctor thought the mother would opt for a caesarean 
section, which the doctor considered to not be in her best interests.   

677    Szerletics, above n 209. 
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Best interests under the MCA 

5.28 The MCA therefore now provides the framework for the application of the best interests test 
and the Court of Protection provides important guidance on its interpretation.  Although a 
comprehensive definition of a person’s “best interests” is deliberately not provided by the 
MCA, it sets out a number of rules which must be followed.  These require that a decision-
maker must consider all relevant circumstances, and in particular:678 

x Equal consideration and non-discrimination:  Determinations must not be made merely 
on the basis of the person’s age or appearance, or on the basis of unjustified 
assumptions from the person’s condition or behaviour; 

x Regain capacity: Consider whether the person is likely to regain capacity and, if so 
when that is likely to occur; 

x Permitting and encouraging participation: Encourage the person to participate as fully 
as possible in the decision before making it for the person; 

x Best interests decisions in relation to life-sustaining treatment: These decisions must 
not be motivated by a desire to bring about the person’s death; 

x Person’s past and present wishes, feelings, beliefs and values:  This includes 
consideration of written statements, the person’s beliefs and values, and any other 
factors that the person would be likely to consider if they were able; and 

x The views of other people: Consult a number of people including carers, holders of 
lasting powers of attorney, deputies and anyone else named by the person.   

Constructing decisions 

5.29 Assessing best interests (or “benefit” under Scottish law) is described by Adrian Ward, a 
Scottish lawyer, as a process of “constructing decisions” on behalf of the person who cannot 
make the decision themselves.679  Neither the MCA nor its Code of Practice provides an 
indication of the relative weight to be given to the various factors.680  For example, it is possible 
for two individuals conscientiously to apply the s 4 “checklist” and come to different views as 
to where the person’s best interests lie, but both views could be “reasonable”.  Under s 5 of 
the MCA, both could then act on their beliefs to carry out routine acts of care and treatment 
safe in the knowledge that they were protected from liability.681  The duty to consult the person 

                                                           
678   The factors listed here in s 4 of the MCA are set out in the Law Commission Report at 160.  See Appendix 

C for s 4 of the MCA. 
679   The methodology for assessing benefit under the Adults with Incapacity Act (Scotland) is set out in A 

Ward above n 128 at Chapter 17 (A Douglass, Interview with Adrian Ward, Edinburgh, 29 May 2015). 
680   See, for example, MCA Code of Practice, above n 285 at 86 [5.5] to [5.7].  Note that the framework 

under the MCA creates the role of a best interests assessor.  The design of the Act is that if a person is 
a decision-maker whether the person making the decision is acting as a family carer, a paid care worker, 
an attorney, a court appointed deputy or a health professional.  As long as these acts or decisions are 
in the best interests of the person who lacks capacity to make the decision for themselves, or to consent 
to acts concerned with their care or treatment, then the decision-maker or carer will be protected from 
liability under ss 5 and 6. 

681   Example given in Ruck Keene and Butler-Cole, above n 201. In the ZH v Commissioner of Police, above 
n 415 at [40], the Court of Appeal emphasised that the defence afforded to health and social care 
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Constructing decisions 

5.29 Assessing best interests (or “benefit” under Scottish law) is described by Adrian Ward, a 
Scottish lawyer, as a process of “constructing decisions” on behalf of the person who cannot 
make the decision themselves.679  Neither the MCA nor its Code of Practice provides an 
indication of the relative weight to be given to the various factors.680  For example, it is possible 
for two individuals conscientiously to apply the s 4 “checklist” and come to different views as 
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678   The factors listed here in s 4 of the MCA are set out in the Law Commission Report at 160.  See Appendix 

C for s 4 of the MCA. 
679   The methodology for assessing benefit under the Adults with Incapacity Act (Scotland) is set out in A 
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and others is wide.  In Winspear v City Hospitals Sunderland NHS Foundation Trust,682  the 
Court emphasised that, where the duty to consult under s 4(7) of the MCA has arisen and has 
not been complied with, there will be no defence available under s 5 of the MCA.683    While 
the duty to consult is not absolute, the person carrying out an act in connection with care and 
treatment will not be able to proceed as if they had the consent of the individual lacking 
capacity. 

5.30 In weighing the factors under s 4 of the MCA, the Courts have endorsed a “balance sheet” 
approach whereby the relevant benefits and burdens of a particular course of action are listed 
and, only where the “account” can be said to be in “significant credit” can a decision be said 
to be in a person’s best interests.684  Although case law has confirmed that there is no 
hierarchy between these factors, in that the weight attached to each will vary in the 
circumstances of each case, certain factors can become “magnetic” and tilt the balance.685 

The person’s wishes, feelings, beliefs and values 

5.31 Section 4(6) requires the decision-maker: 

So far as is reasonably ascertainable to consider –  

(a) The person’s past and present wishes and feelings (and, in particular, any relevant written 
statement made by him when he had capacity),  

(b) The beliefs and values that would be likely to influence the decision if he had capacity, and 

(c) The other factors that he would be likely to consider if he were able to do so. 

5.32 The practical effect of s 4(6) is to require the decision-maker to attempt to ascertain what the 
person’s subjective preferences would have been, had they been able to express them.  This 
does not require the decision-maker to make a formal substitute judgement, by trying to put 
themselves in the shoes of the person, as the matters itemised in subsection (6) are merely 
considerations when deciding what the person would have wanted.  Therefore, although there 
is an element of substituted judgement involved, the MCA represents a compromise between 
the objective and subjective approaches to decision-making for people with impaired capacity.              

 

                                                           
professionals delivering routine acts of care and treatment is “pervaded by the concepts of 
reasonableness, practicality and appropriateness”. 

682    [2015] EWHC 3250 (QB). 
683    The provisions of MCA s 5 are based on the common law doctrine of necessity as set out in Re F, above 

n 125.  See MCA Code of Practice, above n 285 at Chapter 6: “What protection does the Act offer for 
people providing care and treatment?” In addition, s 6 places clear limits on the use of force or restraint 
by only permitting restraint to be used for example, to transport the person to their new home, where 
this is necessary to protect the person from harm and is a proportionate response to the risk of harm.  It 
is beyond the scope of this report to consider whether statutory protection for carers and health 
practitioners, as provided for in ss 5 and 6 of the MCA would be appropriate or necessary in New 
Zealand’s medico-legal environment under the no-fault treatment injury provisions of the Accident 
Compensation Act 2001. 

684   Re A: (Mental Patient: Male Sterilisation) [2000] 1 FCR 193 at 206, Thorpe LJ.  
685   Re M [2009] EWHC 2525 (FAM) At [35] Munby J lists the relevant factors, including: the degree of the 

person’s incapacity, for the nearer to the borderline the more weight should be attached to their wishes 
and feelings; the strength and consistency of the person’s view; and the extent to which P’s wishes and 
feelings, if given effect to, can properly be accommodated within the Court’s overall assessment. 
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5.33 Where the person’s reliably identifiable wishes and feelings suggest a course of action that 
would be profoundly risky for them, the relative weight to be given to the person’s wishes and 
feelings has been contentious,686 as the statute does not set out a hierarchy of these 
considerations.687 

Conflict between past and present wishes and feelings  

5.34 Nor does the MCA expressly indicate whether it is the present or the past wishes and feelings 
of a person that should be given priority, and neither are determinative. There may be 
situations where there is a conflict between the person’s own views pre- and post-incapacity.  
A person’s past preferences may not be relevant if their present circumstances have changed 
radically.  Ward suggests that a person should “not be treated as irrevocably ‘owned’ by the 
past adult, and … present wishes and feelings should prevail”.688 For example, under an 
advance directive,689 a person, while capable, may express a strong preference that they 
would not wish to live with profound disabilities but when in that situation may appear to be 
contented.690 

5.35 Such conflicts are an inevitable feature of the hybrid, participatory approach taken to best 
interests by the MCA and do not diminish the value of its approach.691   

Whose best interests? 

5.36 Although there is a general obligation to consult certain people during the course of a best 
interests assessment, the overall aim is to have a better understanding of what would be in 
the individual’s best interests.692 The court has accepted, however, there are certain situations 
where the interests of others are inseparable from the interests of the protected person and 
therefore seem to carry moral relevance when making decisions on the person’s behalf.  In 
the case of Re Y,693 a woman with severe disabilities was deemed to be the best suitable 
donor for her sister who suffered from a bone marrow disorder.  The Court held that the 
required operations were in Y’s best interests as she would tend to prolong her sister’s life 
and Y would continue to receive emotional, psychological and social support from her sister 
in return. 

5.37 There have also been cases of substituted “financial altruism”.  In Re G (TJ),694 Morgan J 
directed the court-appointed deputy of an elderly woman who lacked capacity, to make 
maintenance payments from her funds to her daughter on the basis that the payments were 
in the best interests of Mrs G. The approach taken in this case was a substituted judgment 

                                                           
686    A Ruck Keene and C Auckland “More presumptions please? Wishes, feelings and best interests 

decision-making” (2015) Eld LJ 293. 
687    MCA Code of Practice, above n 285 at 81 [5.38]. 
688    A Ward Greens Essential Legislation: Adults with Incapacity Legislation (Thomson Reuters/W Green, 

London, 2008) at 15. 
689     The requirement to take account of the person’s past wishes in s 4(6) of the MCA may be conflict with 

the advance refusal provisions provided for in ss 24-26 of the MCA. 
690     M Donnelly “Determining Best Interests under the Mental Capacity Act 2005” (2011) 19 Med Law Rev 

304 at 311; Re Martin (1995) 538 N.W n.99. 
691    Donnelly, above n 673 at 2. 
692    Mental Capacity Act 2005, s 4(7). 
693    Re Y (Mental Patient: Bone Marrow Donation) [1997] Fam 110. 
694    Re G (TJ) [2010] EWHC 3005 (COP) Morgan J. 
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approach.  Both the previously expressed wishes of Mrs G, as well as the hypothetical wishes 
and feelings that she would express if she were able, were considered.695  

5.38 The impact of the best interests decision on others is considered relevant regarding the court’s 
power to make gifts.  In David Ross v A,696 Senior Judge Lush authorised the payment of A’s 
brother’s school fees from A’s clinical negligence award in circumstances where it was clear 
that A’s well-being depended in large part upon the well-being of her family as a whole.  A, 
who was severely disabled at birth, will never have the capacity to make or contribute to a 
decision of this kind and reliance was placed on the views of the professional deputy who 
managed her funds and knew her family well. 

Best interests and “the patient’s point of view” 

5.39 Aintree University Hospital NHS Foundation Trust v James697 was the first decision of the 
Supreme Court of the United Kingdom under the MCA.  It concerned a seriously ill man who 
lacked capacity to make decisions about his medical treatment.  The hospital sought a 
declaration that it would be in the best interests of Mr James to withhold specified life-
sustaining treatments should they be needed.  His family opposed the application.  The High 
Court declined the application and the Court of Appeal reversed that decision.  Mr James died 
following a cardiac arrest but in view of the importance of the issues and the different 
approaches taken in the lower courts, the Supreme Court gave Mr James’s widow leave to 
appeal.  The Supreme Court was unanimous in rejecting the widow’s appeal but disagreed 
with the Court of Appeal’s reasoning, preferring the approach adopted by the High Court. 

5.40 In Aintree, the Supreme Court addressed the question of how doctors and courts should 
decide when it is in the best interests of the person to be given, or not given, treatments 
necessary to sustain life.  The Court held that the question for the Court is whether it is in the 
patient’s best interests to receive the treatment, rather than in their best interests to have it 
withheld or withdrawn.  Where there is complete agreement among clinicians that 
life-sustaining treatment should not be offered and their stance is confirmed by an 
independent expert who would also be unwilling to provide such treatment, there is, in effect, 
no best interests decision to be taken, as there is no treatment option available to the patient.  
Lady Hale corrected the Court of Appeal’s suggestion that the test for considering a patient’s 
wishes and feelings is an objective one of what a reasonable patient would think.  As Lady 
Hale noted: 698 

The purpose of the best interests test is to consider matters from the patient’s point of 
view.  That is not to say that his wishes must prevail, any more than those of a fully 
capable patient must prevail.  We cannot always have what we want.  Nor will it always 
be possible to ascertain what an incapable patient’s wishes are.  Even if it is possible to 
determine what his wishes were in the past, they may well have changed in light of the 
stresses and strains of the current predicament. 

5.41 Lady Hale confirmed that “the preferences of the person concerned are an important 
component in deciding where his best interests lie.”  She went on to state:699 

… in considering the best interests of this particular patient at this particular time, 
decision-makers must look at his welfare in the widest sense, not just medical, but social 

                                                           
695    Re G (TJ), above n 694, at [35]. 
696    [2015] EWCOP 46. 
697    Aintree, above n 164. 
698   Aintree, above n 164 at 18 [45]. 
699   Aintree, above n 164 at 15 [36]. 
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and psychological; they must consider the nature of the medical treatment in question, 
what it involves and its prospects of success; they must consider what the outcome of 
that treatment for the patient is likely to be; they must try and put themselves in the place 
of the individual patient and ask what his attitude to the treatment is or would be likely to 
be; and they must consult others who are looking after him or interested in his welfare, 
in particular for their view on what his attitude would be. [Emphasis added] 

5.42 Some cases have suggested that, in certain circumstances, the person’s wishes and feelings 
will be determinative.  In Re S,700 Hazel Marshall QC J accepted that the person’s views are 
not ordinarily paramount, but went on to say that where a person’s wish is not irrational (in the 
sense of being a wish that a person with full capacity might reasonably have), is not 
impracticable as far as its physical implementation is concerned, and is not irresponsible, 
having regard to the extent of the person’s resources, then a presumption arises in favour of 
implementing their wishes, unless there would be some sufficiently detrimental consequence 
for the person to outweigh this. 

Best interests and proposed law reform under the MCA 

5.43 It has been argued that the Supreme Court judgment in Aintree has given a new impetus to 
the centrality of the person at the heart of the best interests process.701  However, the recent 
House of Lords’ report on the operation of the MCA notes that one of the problems was that 
the wishes and feelings of the person lacking capacity were not routinely prioritised in best 
interests decision-making and, instead, “clinical judgements or resource-led decision-making 
predominate”.702  

5.44 Moreover, for pragmatic reasons, it will not be possible for every decision by a person lacking 
capacity to be the subject of a best interests determination under the MCA.703  The House of 
Lords report found that “the best interests principle is widely praised but its implementation is 
problematic”.704  There have been a number of cases where insufficient recognition has been 
given to the person’s wishes and feelings when making a best interests decision, as well as to 
the presumption that living or contact with family is in the person’s best interests.705   

5.45 The Law Commission has now proposed that the MCA should be aligned, as far as possible, 
with the CRPD.  However, the UN Committee has effectively rejected best interests decision-
making, saying national laws must ensure that the person’s “rights, will and preferences” are 
respected, rather than decisions being based on an objective assessment of their best 
interests.706  While the MCA refers to “wishes and feelings” in this context, the CRPD adopts 
the term “will and preferences”.707  The Law Commission did not consider that there was any 
substantial difference between these phrases, although they are deployed for different 

                                                           
700   [2008] EWHC (16) FAM. 
701   House of Lords Select Committee, above n 3 at [99]. 
702   House of Lords Select Committee, above n 3 at [104]. 
703   IM v LM, above n 591 at [77]. 
704   House of Lords Select Committee, above n 3 at [90]. 
705    Cases include: Hillingdon v Neary, above n 462, (which was referred to extensively in the House of 

Lords report).  In G v E and others [2010] EWHC 621, although a Local Authority’s decision to remove 
a mentally incapacitated adult from a continuing placement with a person who had fostered him as a 
child breached his rights under Article 5 and 8 of the European Convention on Human Rights, it would 
be in his best interests to continue at the residential care unit to which he had been transferred until 
there was a final hearing to consider whether he might be returned to the foster carer. 

706   CRPD General Comment No. 1, above n 242 at [20]-[21]. 
707   Article 12(4) of the CRPD uses the formulation ‘rights, will and preferences’.  The ALRC formulation 

follows the spectrum of decision-making based on the will and preferences of a person, through to a 
human rights focus in circumstances where the will and preferences of a person cannot be determined.  
See Chapter 2 Supported Decision-making. 
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approach.  Both the previously expressed wishes of Mrs G, as well as the hypothetical wishes 
and feelings that she would express if she were able, were considered.695  

5.38 The impact of the best interests decision on others is considered relevant regarding the court’s 
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703   IM v LM, above n 591 at [77]. 
704   House of Lords Select Committee, above n 3 at [90]. 
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Lords report).  In G v E and others [2010] EWHC 621, although a Local Authority’s decision to remove 
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purposes.708 The Law Commission has recommended that there should be a presumption that 
the person’s wishes and feelings will be followed, to make the best interests standard more 
compliant with the CRPD.709  In Wye v Mr B Peter Jackson J defended the existing provision 
in the MCA and questioned this proposal: 710 

… my respectful view is that the Law Commission proposal would not lead to greater 
certainty, but to a debate about whether there was or was not "good reason" for a 
departure from the assumption. To elevate one important factor at the expense of others 
would certainly not have helped the parties, nor the court, in the present case.  All that is 
needed to protect the rights of the individual is to properly apply the Act as it stands. 

Summary  

5.46 In New Zealand, the phrase “best interests” is found in both the PPPR Act and in Right 7(4) 
of the HDC Code, but it cannot be regarded as a specified legal standard for decision-making 
of the kind codified in the MCA.711  Nor does New Zealand law actively encourage supported 
decision-making as envisaged in the CRPD, and in the case law of the COP applying s 4 of 
the MCA.712   

5.47 The UK Supreme Court decision of Aintree713 provides some insights into how the best 
interests test might apply to end-of-life decision-making under the court’s inherent jurisdiction 
in New Zealand.714 However, withdrawal or withholding of treatment type cases rarely come 
before the High Court under the inherent jurisdiction in New Zealand.  Most “best interests” 
decisions in respect of a person’s care and welfare and property are made by those substitute 
decision-makers appointed under the PPPR Act or the Family Court under that jurisdiction.  
Or, they do not come before the courts at all, such as treatment and healthcare decisions that 
need to be made for people who lack capacity under Right 74) of the HDC Code.  The net 
result is that the decision-making process for reaching “best interests” decisions – where the 
decisions are made by others – is largely invisible. 

5.48 The scheme of the MCA and its Code of Practice is pragmatic as it allows the great majority 
of decisions to be made in the person’s best interests by informal decision-makers, such as 
carers and family without recourse to the court or for the appointment of formal decision-
makers at all.715  It is also consistent with supported decision-making principles under the 
CRPD, to provide reasonable accommodation of support measures that are tailored to an 
individual’s needs.716 To this end, New Zealand should develop a decision-making standard 
that is similarly consonant with both human rights obligations and the need to ensure there is 
a clear and transparent process for decision-making that takes into account a person’s will 
and preferences. 

                                                           
708   Law Commission, above n 199 at 165. 
709   Law Commission, above n 199 at 164. 
710    Wye Valley v Mr B, above n 172 at [17]. 
711   There has been limited discussion about the meaning of “best interests” in the New Zealand context 

within the parens patriae jurisdiction, see Re G [1997] 2 NZLR (HC) and Auckland Healthcare Services 
v L [1998] NZFLR 998 (HC).  

712    See Re M (Best Interests) and Wye Valley v Mr B, case examples discussed in Chapter 2E Supported 
decision-making in practice and in English case law. 

713    Above n 164. 
714    N Peart “Withholding Treatment” [2014] NZLJ 117 at 119. 
715    Interview with Lady Brenda Hale, Deputy President, Supreme Court of the United Kingdom (A Douglass, 

London, 6 May 2015). 
716    B Hale, discussing discrimination on the grounds of not providing reasonable accommodation (Toulmin 

Lecture, Kings College London, 12 March 2015). 
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RECOMMENDATIONS FOR BEST INTERESTS AS A STANDARD FOR 
DECISION-MAKING  

1. Best interests should be codified as a standard for decision-making which should 
include: 

a) taking into account the person’s will and preferences, and all relevant 
circumstances, largely modelled on the best interests framework in s 4 
of the MCA. 

b) in determining what is in the person’s best interests, the decision-maker 
would be required take a series of steps, including, so far as practicable, 
supporting the person to participate as fully as possible in the 
determination of what would be in their best interests. 

c) consideration given to the establishment of a presumption in favour of 
the person’s will and preferences in respect of a decision, where their 
preferences can be reasonably ascertained, unless there is compelling 
evidence that following their preferences would have serious adverse 
consequences for them.717 

d) a general principle of proportionality should apply: the greater the 
departure from the person’s reasonably ascertainable will and 
preferences, the more compelling must be the reasons for such a 
departure. 

2. The best interests standard would have to be followed by those required to 
make decisions for others.  It would apply across the operation of revised adult 
guardianship legislation (a reformed PPPR Act), as well as in the operation of 
Rights 5, 6 and 7 of the HDC Code, where a person lacks capacity to consent 
to, or refuse health or disability services. 

3. Appointment of health and disability advocates to provide support to the 
person who lacks capacity to assist them to participate as fully as possible in 
any relevant decision. This would complement the consultative aspect of 
supported decision-making.718  

4. An accompanying Code of Practice with guidance for decision-makers on the 
best interests standard, including how to assess a person’s best interests in 
accordance with their rights, will and preferences, and how to support the 
person and their involvement in any decision that affects them.719 

  

                                                           
717   S v S (Protected Persons) [2009] WTLR 315, Hazel Marshall QC presumption test and proposal by the 

English Law Commission (see Ruck Keene and Auckland, above n 686 at 295), currently under 
consultation.  Amendments to the 2015 Northern Ireland Mental Capacity Bill were proposed by 
researchers associated with the Essex Autonomy Project (University of Essex, England), in conjunction 
with its ongoing “three jurisdictions” study of approaches to capacity legislation in England and Wales, 
Scotland and Northern Ireland.  The amendments were prepared by W Martin (Director of the Essex 
Autonomy Project) and A Ruck Keene (Thirty Nine Essex Chambers). 

718    See for example, the Independent Mental Capacity Advocates (referred as “IMCAs”) appointed under s 
36 of the MCA and accompanying regulations.  This would be an expansion of the current role of health 
and disability advocates under the Health and Disability Commissioner Act 1994. 

719    See for example, MCA Code of Practice, above n 285 at Chapter 3: How should people be helped to 
make their own decisions? 
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Chapter 6: Research on People who Lack Capacity 
 

Chapter 6 is in two sections: 

A. The problems encountered in New Zealand when health and disability research is 
intended to be carried out on people who lack capacity to consent (non-consensual 
studies) and the gap in the legal framework. 

 

B. International standards for research on people who lack capacity and the essential 
features of the statutory protections in ss 30 – 34 of the Mental Capacity Act. 

Introduction 

6.1 This chapter considers the statutory safeguards provided in the Mental Capacity Act (MCA) 
for adults who lack capacity to consent to research.720  While the discussion here aims to 
inform the proposed consultation by the Health and Disability Commissioner on Right 7(4) of 
the HDC Code (Right 7(4),721 the recommendation is for legislative authority to be established 
rather than simply making changes to the HDC Code, to address “the clearly unsatisfactory 
but remediable situation”722 that currently exists in New Zealand.  The MCA provisions provide 
a useful legal framework which New Zealand could use to establish its own statutory 
protections where none currently exist. 

6.2 Sections 30 – 34 of the MCA provide lawful authority to carry out research on participants who 
lack capacity, where approved by a research ethics committee, as long as various safeguards 
are complied with.723   These safeguards relate both to the characteristics of the research and 
to the participation of individuals in it.  Among the numerous patient protections, the MCA 
provides that the research must have the potential to benefit the patient without imposing a 
burden that is disproportionate to that potential benefit, or the research must be of wider 
benefit for persons affected by the same or similar condition, and impose no more than 
negligible risk to the patient. 

6.3 In New Zealand, it has been reported that since 2006 there have been 40 medical studies 
approved by ethics committees, in which some or all participants may not have had capacity 
to provide informed consent.724  Right 7(4) of the HDC Code,725  based on the common law 
doctrine of necessity, and the outdated provisions in the PPPR Act, substantially restrict the 
ability of researchers (investigators) to provide treatment without consent in the context of 

                                                           
720   Sections 30-34 of the MCA are set out in Appendix C.  “Research” is intended to refer to health and 

disability research which falls under the current ethical review framework in New Zealand.   
721   In March 2015, Commissioner Hill announced that he would consult on whether Right 7(4) of the HDC 

Code should be amended in respect of research where participants lack capacity to consent.  See A Hill 
(Commissioner) “20 Years Strong – The Commissioner, the Code and Informed Consumers” (A 
presentation at the Conference: “Improving the Consumer Experience”, Wellington, March 2015).  

722   J Manning “Non-consensual Clinical Research in New Zealand: Law Reform Urgently Needed” (2016) 
23 JLM 516.  

723    Mental Capacity Act 2005, s 31.  
724    B Heather “Drugs Tested on Mentally Disabled” Sunday Star Times (13 July 2014)  

www.stuff.co.nz/national/health/10261601/Drugs-tested-on-mentally-disabled.  Manning, above n 722 
cites a number of examples at footnote 15. 

725    Right 7(4) of the HDC Code is colloquially referred  to as “right seven-four”.  See discussion of Right 
7(4) in Chapter 5A Best Interests in New Zealand Law. 
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research (for non-consensual studies).726  Deciding the legality of enrolling adults who lack 
capacity to consent in research that cannot reasonably be expected to provide benefit to them 
has been problematic and the current state of the law is a “legal near-vacuum”.727 

6.4 Any changes made to the law in this sphere will need to be considered in conjunction with the 
governance arrangements for ethics committees and the standards they adhere to.  In New 
Zealand, there is no overarching legal framework that expressly recognises the role and 
function of ethics committees to protect human participants in research and innovative 
practice.728  Ethics committees have a dual function in this respect: not only to protect the 
interests of research participants, but also to allow ethically sound research that will secure 
benefits. 

6.5 The problems that exist for non-consensual studies are, in part, indicative of the changes 
made to ethics committees in 2012 and the undermining of the ethics review system.729  
Although the government inquiry aimed to make New Zealand a more attractive place for 
innovative clinical trials,730 the downgrading of protection for research participants and 
restructuring of ethics committees is not in line with international standards,731 and the current 
ethics review system is “ad hoc, and fragmented and difficult to navigate”.732 

 

6A:  THE GAP IN NEW ZEALAND’S LEGAL FRAMEWORK 

Securing the benefits of research for people who lack capacity 

6.6 There are three categories of adults who may lack capacity to consent to their participation in 
research: firstly, individuals whose diminished capacity is enduring due to a mental or physical 

                                                           
726    The National Ethics Advisory Committee has issued guidelines for researchers on the ethical review of 

both intervention studies (clinical trials and medical experimentation which may or may not have 
therapeutic benefit to individuals participating), as well as “observational studies” (observational 
research which is not a “clinical trial”).  National Ethics Advisory Committee (NEAC) Ethical Guidelines 
for Intervention Studies: Revised edition (Ministry of Health, Wellington, 2012). 

727     As described by the Scottish Law Commission who were reporting on the same problem over 20 years 
ago, prior to the enactment of the Adults with Incapacity (Scotland) Act 2000:  Scottish Law Commission 
Report, 1995 [5.65], cited in Ward, above n 128. 

728     Health and Disability Ethics Committees are established under s 11 of the New Zealand Public Health 
and Disability Act 2000.  The Act empowers the Minister of Health to create ministerial committees with 
functions as determined by the Minister of Health.  Section 16 of the Act mandates the appointment of 
a national ethics advisory committee for health and disability services, including health research.  
Ironically, New Zealand has had specific legislation for the protection of animals in research since 1983 
but not humans: Animals Protection Act (NZ), subsequently repealed and replaced with the Animal 
Welfare Act 1999.  G Gillett, A Douglass “Ethics Committees in New Zealand” (2012) 20 JLM 266.  

729     The impact of the changes and gradual undermining of the independence of ethics review In New 
Zealand since the Cartwright Report in 1988 is discussed in:  M Tolich and B Smith The Politicisation of 
Ethics Review in New Zealand (Dunmore Publishing Ltd, Auckland, 2015). 

730    New Zealand Health Committee Inquiry into improving New Zealand’s environment to support innovation 

through clinical trials (House of Representatives 49th Parliament, Wellington, June 2011). 
731   The WHO Standards and Operational Guidance for Ethics Review of Health-related Research on 

Human Participants (2011) include:  establishing a research ethics review system with an “adequate 
legal framework”, presumptive oversight of all research by ethics committees to avoid gaps, and 
scientific design and the conduct of the study as part of ethical review.  

732   NEAC “Cross-sectorial ethics arrangements for health and disability research: Submission summary“ 
(14 July 2015) www.neac.health.govt.nz; see also New Zealand Law Society submission (26 February 
2015) www.lawsociety.org.nz/_data/assets/pdf_file/0009/87597/I-NEAC-HD-Research-Ethics-26-2-
15.pdf.  
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Chapter 6: Research on People who Lack Capacity 
 

Chapter 6 is in two sections: 

A. The problems encountered in New Zealand when health and disability research is 
intended to be carried out on people who lack capacity to consent (non-consensual 
studies) and the gap in the legal framework. 

 

B. International standards for research on people who lack capacity and the essential 
features of the statutory protections in ss 30 – 34 of the Mental Capacity Act. 

Introduction 

6.1 This chapter considers the statutory safeguards provided in the Mental Capacity Act (MCA) 
for adults who lack capacity to consent to research.720  While the discussion here aims to 
inform the proposed consultation by the Health and Disability Commissioner on Right 7(4) of 
the HDC Code (Right 7(4),721 the recommendation is for legislative authority to be established 
rather than simply making changes to the HDC Code, to address “the clearly unsatisfactory 
but remediable situation”722 that currently exists in New Zealand.  The MCA provisions provide 
a useful legal framework which New Zealand could use to establish its own statutory 
protections where none currently exist. 

6.2 Sections 30 – 34 of the MCA provide lawful authority to carry out research on participants who 
lack capacity, where approved by a research ethics committee, as long as various safeguards 
are complied with.723   These safeguards relate both to the characteristics of the research and 
to the participation of individuals in it.  Among the numerous patient protections, the MCA 
provides that the research must have the potential to benefit the patient without imposing a 
burden that is disproportionate to that potential benefit, or the research must be of wider 
benefit for persons affected by the same or similar condition, and impose no more than 
negligible risk to the patient. 

6.3 In New Zealand, it has been reported that since 2006 there have been 40 medical studies 
approved by ethics committees, in which some or all participants may not have had capacity 
to provide informed consent.724  Right 7(4) of the HDC Code,725  based on the common law 
doctrine of necessity, and the outdated provisions in the PPPR Act, substantially restrict the 
ability of researchers (investigators) to provide treatment without consent in the context of 

                                                           
720   Sections 30-34 of the MCA are set out in Appendix C.  “Research” is intended to refer to health and 

disability research which falls under the current ethical review framework in New Zealand.   
721   In March 2015, Commissioner Hill announced that he would consult on whether Right 7(4) of the HDC 

Code should be amended in respect of research where participants lack capacity to consent.  See A Hill 
(Commissioner) “20 Years Strong – The Commissioner, the Code and Informed Consumers” (A 
presentation at the Conference: “Improving the Consumer Experience”, Wellington, March 2015).  

722   J Manning “Non-consensual Clinical Research in New Zealand: Law Reform Urgently Needed” (2016) 
23 JLM 516.  

723    Mental Capacity Act 2005, s 31.  
724    B Heather “Drugs Tested on Mentally Disabled” Sunday Star Times (13 July 2014)  

www.stuff.co.nz/national/health/10261601/Drugs-tested-on-mentally-disabled.  Manning, above n 722 
cites a number of examples at footnote 15. 

725    Right 7(4) of the HDC Code is colloquially referred  to as “right seven-four”.  See discussion of Right 
7(4) in Chapter 5A Best Interests in New Zealand Law. 
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impairment; secondly, individuals who temporarily lack capacity, but whose capacity will 
return; and, thirdly, those with progressively deteriorating capacity. 

6.7 Historically, people with intellectual disabilities have experienced disadvantage, over-
protection and abuse where their right to give informed consent has been ignored.733    
Additionally, research involving temporarily unconscious patients may involve the use of an 
innovative practice or the evaluation of an established therapeutic treatment in emergency 
situations where it is not possible to obtain informed consent from the individual concerned. 

6.8 As the New Zealand population ages, research on the aging process, and conditions and 
diseases that disproportionately affect older persons has become increasingly important.  
Social science research is essential for understanding the social phenomena of aging, such 
as the increase in residential care for older adults,734 and through observation and 
understanding the experiences of adults who lack capacity and those who support them.735  

6.9 Research participation can be direct, where the person is actively involved in a study and may 
receive a new treatment, or indirect, where the person’s information or DNA samples are 
collected and analysed to better understand underlying causes of a particular disorder.  This 
is especially true in biobanks where genetic research is focused on complex impairments such 
as psychiatric disorders or dementia.736 

6.10 Research involving adults who lack capacity to consent can lead to innovations in healthcare 
that can substantially improve their health and quality of life and that of others with similar 
conditions.  It is therefore important that these adults are given the opportunity to participate 
in such research.737  To exclude them from any research would be discriminatory and would 
diminish their ability to participate as fully as possible in society.738 

Right 7(4) and legal justification for research without consent  

6.11 Research involving unconscious patients or those with diminished capacity to consent or 
refuse participation in the research differs from standard research because participants are 
unable to give informed consent. 

6.12 In general terms, an individual’s ability to give valid consent or to refuse to participate in 
research will depend on the person’s ability to understand what the research entails, provided 
they have been given sufficient information to make an informed decision.  The degree of 

                                                           
733   A Bray Research Involving People with Intellectual Disabilities: Issues of Informed Consent and 

Participation (Donald Beasley Institute, Dunedin, 1998). 
734    There is growing literature internationally about ageing, death and dying. For example, Atul Gwande in 

his book, Being Mortal: Medicine and What Matters in the End (Henry Holt/Profile Books, New York and 
London, 2014) calls for a change in the philosophy of healthcare, explores the different models of social 
housing and care for older adults, recognising the process of older people losing their independence 
and ways to improve their well-being. 

735   In a qualitative assessment of how support workers caring for adults with intellectual disability perceived 
substitute decision-making under the MCA, Dunn and others found that the MCA extended this to all 
areas of personal care, not just to invasive and controversial medical treatment decisions. M Dunn, I 
Clare and A Holland “‘Living a Life Like Ours’: Support Workers’ Accounts of Substitute Decision-Making 
in Residential Care Homes for Adults with Intellectual Disabilities” (2010) 54 JIDR 144. 

736    E Togni, K Dierickx, C Porteri “Participation in biobanks for research by incapacitated adults: review and 
discussion of current guidelines” (2014) 29 Int J Geriatr Psychiatry 670. 

737   See for example, A Murray “The Mental Capacity Act Dementia Research” (2013) 25(3) Nurs Older 
People 14. 

738   Human Rights Act 1993, s 21(1)(h); United Nations Convention on the Rights of Persons with 
Disabilities, (CRPD) art 5. 
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detail required will vary according to the needs of the individual patient and the complexity of 
the procedures involved.  In particular, assessment of risk (an important part of decision-
making in all forms of healthcare) takes on greater significance in this sphere, since research 
can involve a degree of uncertainty of the risk involved.739  

6.13 In New Zealand, the requirement of informed consent to any health research is codified in the 
HDC Code, and is affirmed in human rights instruments.740  The Cartwright Report also 
intended that research participants should have access to the Health and Disability 
Commissioner process, to protect their rights.741  

6.14 The rights in the HDC Code extend to health and disability research, although the extent to 
which the HDC Code protects the interests of research participants is unclear because “health 
research” or “disability research” are not defined in the HDC Code or Act. 742  Research in 
which participants are unable to consent is not expressly contemplated under Right 7(4).   
Right 9 states:  

The rights in this Code extend to those occasions when a consumer is participating in, or 
it is proposed that a consumer participate in, teaching or research. 

6.15 In addition, the HDC Code applies only to research involving provision of healthcare, so it 
does not apply to all relevant research, for example observational research, or non-
therapeutic health and disability research carried out by people other than healthcare 
practitioners.743   

6.16 Right 7(4) sets out the legal position concerning research involving the treatment of patients 
who do not have capacity to consent, where there is no legally authorised person available to 
give consent: it provides an exception to the usual requirement for informed consent and gives 
decision-making powers to the clinician-investigator so long as they have taken the steps set 
out in Right 7(4), to reach the conclusion that participation in the research will be in the 
patient’s “best interests”.744  Right 7(4) can therefore be interpreted as authorising a decision 

                                                           
739    Letts, above n 282 at 142. 
740    HDC Code, Right 5 (right to effective communication), Right 6 (right to be fully informed) and Right 7 

(right to make an informed choice and give informed consent). Section 10 of the New Zealand Bill of 
Rights Act 1990 also provides for the right not to be subject to medical or scientific experimentation 
without consent.  Article 15 of the CRPD requires State Parties to have effective measures to prevent 
persons with disabilities, on an equal basis as others, from being subjected to torture or cruel or inhuman 
or degrading treatment or punishment and, in particular,” no one should be subjected without his or her 
free consent to medical or scientific experimentation.” 

741  S Cartwright The Report of the Committee of Inquiry into allegations concerning the treatment of Cervical 
Cancer at National Women's Hospital and into other related matters (Government Printing Office, 
Auckland, 1988). 

742   Health research “administered to or carried out in respect of any person” by a “healthcare provider” 
comes within the applicable definition of “healthcare procedure” and within the Code’s definition of 
“services”.  Right 7(6) of the HDC Code, and the requirement that informed consent to a healthcare 
procedure (including participation in any research) must be in writing, contains important qualifications 
which reduce its impact in this context.  Right 7(6) only applies to situations where consent “is required”.   
Therefore, written consent from those patients who are unable to consent (sometimes referred to as 
unconsentable) will not be required so long as the ethics committee is satisfied that the criteria in Right 
7(4) are met. 

743   L Wadsworth “Rights and Research: An Examination of Research under New Zealand’s Code of Health 
and Disability Services Consumers’ Rights” (2013) 21 JLM 187.   

744   Right 7(4) requires either, reasonable steps have been taken to ascertain the views of the consumer, 
and if those views have been ascertained, the provider believes, on reasonable grounds, that the 
provision of services is consistent with the informed choice the consumer would make if he or she were 
competent: Right 7(4) (b) and (c)(i); or, if the consumer’s views have not been ascertained, the provider 
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733   A Bray Research Involving People with Intellectual Disabilities: Issues of Informed Consent and 

Participation (Donald Beasley Institute, Dunedin, 1998). 
734    There is growing literature internationally about ageing, death and dying. For example, Atul Gwande in 

his book, Being Mortal: Medicine and What Matters in the End (Henry Holt/Profile Books, New York and 
London, 2014) calls for a change in the philosophy of healthcare, explores the different models of social 
housing and care for older adults, recognising the process of older people losing their independence 
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735   In a qualitative assessment of how support workers caring for adults with intellectual disability perceived 
substitute decision-making under the MCA, Dunn and others found that the MCA extended this to all 
areas of personal care, not just to invasive and controversial medical treatment decisions. M Dunn, I 
Clare and A Holland “‘Living a Life Like Ours’: Support Workers’ Accounts of Substitute Decision-Making 
in Residential Care Homes for Adults with Intellectual Disabilities” (2010) 54 JIDR 144. 

736    E Togni, K Dierickx, C Porteri “Participation in biobanks for research by incapacitated adults: review and 
discussion of current guidelines” (2014) 29 Int J Geriatr Psychiatry 670. 

737   See for example, A Murray “The Mental Capacity Act Dementia Research” (2013) 25(3) Nurs Older 
People 14. 

738   Human Rights Act 1993, s 21(1)(h); United Nations Convention on the Rights of Persons with 
Disabilities, (CRPD) art 5. 
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Cancer at National Women's Hospital and into other related matters (Government Printing Office, 
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742   Health research “administered to or carried out in respect of any person” by a “healthcare provider” 
comes within the applicable definition of “healthcare procedure” and within the Code’s definition of 
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743   L Wadsworth “Rights and Research: An Examination of Research under New Zealand’s Code of Health 
and Disability Services Consumers’ Rights” (2013) 21 JLM 187.   

744   Right 7(4) requires either, reasonable steps have been taken to ascertain the views of the consumer, 
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to enrol a patient in research involving treatment, even though the consent of the patient or a 
substitute decision-maker has not been obtained.  It provides a legal justification for research 
without consent, but only in some limited situations.  

The problems with Right 7(4) of the HDC Code 

6.17 Right 7(4) sits within a list of protections for patients in Right 7, but it largely provides a defence 
to Code liability for researchers, rather than a safeguard for participants based on the common 
law doctrine of necessity.745  There will be situations where it cannot be said that the research 
is in the individual’s best interests, as often the point of research is not to benefit them but to 
benefit others in future who may be suffering from a similar condition.746 

6.18 The National Ethics Advisory Committee Guidelines for Intervention Studies (NEAC 
Guidelines) place legal responsibility for non-consensual studies under Right 7(4) with the 
investigator, not the ethics committee, reflecting the position that ethics committees have no 
power to rule on the law.747  The NEAC Guidelines stop short of stating that the law prohibits 
non-consensual studies.748  Moreover, the status of the NEAC Guidelines and their interface 
with the Standard Operating Procedures (referred to as procedural, not ethical guidance), to 
which ethics committees are to adhere, is unclear, as is how they assist ethics committees 
when considering research that might be justified under Right 7(4).749 

6.19 The problems with relying on Right 7(4) in the context of non-consensual health research 
came to a head in 2014.  In a letter to ethics committees, the Chief Legal Advisor to the 
Ministry of Health advised that the NEAC Guidelines for non-consensual studies “are intended 
for application only to studies that are ‘lawful’”.750  The effect of this directive has been to halt 
the process of ethics committees reviewing the ethics of a study, including risks and benefits, 
if participants are not able to give informed consent.  Researchers are left in the invidious 
position of having to confirm the legality of the research based on their own assessment of 
what is in a person’s individual best interests (and implicitly of the risks) under Right 7(4).  As 
Manning says, “researchers are being forced to run the gauntlet of the law.”751  

                                                           
takes into account the views of other suitable persons who are interested in the welfare of the consumer 
and available to advise the provider: Right 7(4)(c)(ii). 

745   Re F, above n 124.  Clause 3 of the HDC Code states that a provider is not in breach of the Code if the 
provider “has taken reasonable actions in the circumstances” to give effect to the rights, and comply 
with the duties, in the Code.  Clause 3 specifically provides that in this context “the circumstances” 
means all the relevant circumstances, “including the consumer’s clinical circumstances”. 

746    Ashton, above n 25 at 272.  
747    NEAC Guidelines, above n 726 at 24 [6.27].  The NEAC Guidelines do not presume that participation in 

health research is limited to individuals who can give informed consent.  They suggest that if there is a 
question as to the competence of a participant, the investigator should consider obtaining dual consent, 
from the participant and “the informed agreement of another person who is interested in, or has 
responsibilities for, that person’s welfare”.   

748    NEAC Guidelines, above n 726 at 24 [6.24] – [6.29]. 
749    NEAC Guidelines are created under delegated legislation by the New Zealand Public Health and 

Disability Act 2000, ss 16(1) and (2). NEAC is charged with determining nationally consistent ethical 
standards and scrutinising health research and standards, for both interventional and observational 
health research studies. New Zealand Law Society submission to the National Ethics Advisory 
Committee (12 June 2012). http://www.lawsociety.org.nz/__data/assets/pdf_file/0020/53183/l-NEAC-
ethical_guidelines_review-120612.pdf.  

750    Letter from P Knipe, Chief Legal Advisor, Ministry of Health to Health and Disability Ethics Committees 
regarding informed consent for ethics approval for trials (7 April 2014). The committees were reminded 
that they do not have authority to consent on behalf of participants who do not have capacity to consent 
(implying that this was in fact happening), and that in terms of Right 7(4), investigators must satisfy the 
committee that the proposed research is “lawful”.   

751    J Manning, above n 722 at 517. 
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The PPPR Act – limitation on powers of substitute decision-makers to consent 

6.20 Where the person concerned is incapable of giving consent to healthcare, in the context of 
research, the first requirement of Right 7(4) is that a clinician-investigator attempt to obtain 
informed consent from someone entitled to give consent on the person’s behalf, such as a 
welfare guardian appointed by the court or an attorney appointed under an EPOA, who has 
the authority to make health decisions on the person’s behalf (a substitute decision-maker).  
The problem, however, is that section 18(1)(f) of the PPPR Act prevents such a substitute 
decision-maker from giving a legally effective consent to: 752  

any medical experiment other than one to be conducted for the purpose of saving that 
person’s life or preventing serious damage to that person’s health. 

6.21 This rule prevents the substitute decision-maker consenting to research participation on 
behalf of the person for whom they act, except in very limited situations.  The paramount 
consideration of a welfare guardian is the promotion and protection of the welfare and best 
interests of the person for whom they are acting.753  It is not to authorise enrolment of the 
person in research for the purpose of benefiting other people in future.  But Right 7(4) may 
permit them to give substitute consent to research on a person that is carried out in an 
emergency department or ICU within a hospital where the treatment or new drug being studied 
is considered the best treatment or option available.754  This is because the treatment being 
trialled might save that person’s life or prevent serious damage to their health, so providing 
substitute consent would not be prevented by section 18(1)(f). 

 
6.22 These provisions on substitute consent to research under the PPPR Act are outdated.  They 

do not take into account the broad range of health and disability research conducted beyond 
the clinical environment of emergency treatment, and they substantially limit the powers of 
others to consent to the inclusion in research of a person who lacks capacity to consent, in 
situations where their participation would be ethically justified.  In the emergency setting, 
where the patient may be unconscious, there may also be difficulty in identifying whether the 
person has an appointed substitute decision-maker or not.755 

Individual best interests and societal benefit 

6.23 If no substitute decision-maker is available, Right 7(4)(a) requires the clinician-investigator, 
having taken the steps to ascertain the views of the person or others required by Right 7(4), 
to reach the conclusion that participation in the research will be in the person’s “best interests”.  
This includes a clinical assessment by the clinician-investigator that there is a need for 
treatment to proceed, and, in the case of research, confirmation that the research is in the 
best interests of the individual concerned. 

                                                           
752    The same limitation of powers that apply to welfare guardians under s 18(1)(f) applies to attorneys 

appointed in relation to personal care and welfare (EPOAs) under s 98(4). 
753    Protection of Personal and Property Rights Act 1988, ss 18(3) and 98A(2).  
754   For a fuller discussion see Skegg, above n 580 at 227. Skegg states that if s 18(1)(f) precludes a welfare 

guardian from giving legally effective consent in such circumstances, the common law justification or 
“additionally or alternatively, for the purpose of Code liability under Right 7(4) of the Code of Rights”, 
would suffice.  

755   An electronic register of EPOAs and court orders would potentially solve this particular problem.  There 
are similar problems with identifying whether a person has a legally valid advance directive under Right 
7(5) of the HDC Code. 
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to enrol a patient in research involving treatment, even though the consent of the patient or a 
substitute decision-maker has not been obtained.  It provides a legal justification for research 
without consent, but only in some limited situations.  

The problems with Right 7(4) of the HDC Code 

6.17 Right 7(4) sits within a list of protections for patients in Right 7, but it largely provides a defence 
to Code liability for researchers, rather than a safeguard for participants based on the common 
law doctrine of necessity.745  There will be situations where it cannot be said that the research 
is in the individual’s best interests, as often the point of research is not to benefit them but to 
benefit others in future who may be suffering from a similar condition.746 

6.18 The National Ethics Advisory Committee Guidelines for Intervention Studies (NEAC 
Guidelines) place legal responsibility for non-consensual studies under Right 7(4) with the 
investigator, not the ethics committee, reflecting the position that ethics committees have no 
power to rule on the law.747  The NEAC Guidelines stop short of stating that the law prohibits 
non-consensual studies.748  Moreover, the status of the NEAC Guidelines and their interface 
with the Standard Operating Procedures (referred to as procedural, not ethical guidance), to 
which ethics committees are to adhere, is unclear, as is how they assist ethics committees 
when considering research that might be justified under Right 7(4).749 

6.19 The problems with relying on Right 7(4) in the context of non-consensual health research 
came to a head in 2014.  In a letter to ethics committees, the Chief Legal Advisor to the 
Ministry of Health advised that the NEAC Guidelines for non-consensual studies “are intended 
for application only to studies that are ‘lawful’”.750  The effect of this directive has been to halt 
the process of ethics committees reviewing the ethics of a study, including risks and benefits, 
if participants are not able to give informed consent.  Researchers are left in the invidious 
position of having to confirm the legality of the research based on their own assessment of 
what is in a person’s individual best interests (and implicitly of the risks) under Right 7(4).  As 
Manning says, “researchers are being forced to run the gauntlet of the law.”751  

                                                           
takes into account the views of other suitable persons who are interested in the welfare of the consumer 
and available to advise the provider: Right 7(4)(c)(ii). 

745   Re F, above n 124.  Clause 3 of the HDC Code states that a provider is not in breach of the Code if the 
provider “has taken reasonable actions in the circumstances” to give effect to the rights, and comply 
with the duties, in the Code.  Clause 3 specifically provides that in this context “the circumstances” 
means all the relevant circumstances, “including the consumer’s clinical circumstances”. 

746    Ashton, above n 25 at 272.  
747    NEAC Guidelines, above n 726 at 24 [6.27].  The NEAC Guidelines do not presume that participation in 

health research is limited to individuals who can give informed consent.  They suggest that if there is a 
question as to the competence of a participant, the investigator should consider obtaining dual consent, 
from the participant and “the informed agreement of another person who is interested in, or has 
responsibilities for, that person’s welfare”.   

748    NEAC Guidelines, above n 726 at 24 [6.24] – [6.29]. 
749    NEAC Guidelines are created under delegated legislation by the New Zealand Public Health and 

Disability Act 2000, ss 16(1) and (2). NEAC is charged with determining nationally consistent ethical 
standards and scrutinising health research and standards, for both interventional and observational 
health research studies. New Zealand Law Society submission to the National Ethics Advisory 
Committee (12 June 2012). http://www.lawsociety.org.nz/__data/assets/pdf_file/0020/53183/l-NEAC-
ethical_guidelines_review-120612.pdf.  

750    Letter from P Knipe, Chief Legal Advisor, Ministry of Health to Health and Disability Ethics Committees 
regarding informed consent for ethics approval for trials (7 April 2014). The committees were reminded 
that they do not have authority to consent on behalf of participants who do not have capacity to consent 
(implying that this was in fact happening), and that in terms of Right 7(4), investigators must satisfy the 
committee that the proposed research is “lawful”.   

751    J Manning, above n 722 at 517. 
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The PPPR Act – limitation on powers of substitute decision-makers to consent 

6.20 Where the person concerned is incapable of giving consent to healthcare, in the context of 
research, the first requirement of Right 7(4) is that a clinician-investigator attempt to obtain 
informed consent from someone entitled to give consent on the person’s behalf, such as a 
welfare guardian appointed by the court or an attorney appointed under an EPOA, who has 
the authority to make health decisions on the person’s behalf (a substitute decision-maker).  
The problem, however, is that section 18(1)(f) of the PPPR Act prevents such a substitute 
decision-maker from giving a legally effective consent to: 752  

any medical experiment other than one to be conducted for the purpose of saving that 
person’s life or preventing serious damage to that person’s health. 

6.21 This rule prevents the substitute decision-maker consenting to research participation on 
behalf of the person for whom they act, except in very limited situations.  The paramount 
consideration of a welfare guardian is the promotion and protection of the welfare and best 
interests of the person for whom they are acting.753  It is not to authorise enrolment of the 
person in research for the purpose of benefiting other people in future.  But Right 7(4) may 
permit them to give substitute consent to research on a person that is carried out in an 
emergency department or ICU within a hospital where the treatment or new drug being studied 
is considered the best treatment or option available.754  This is because the treatment being 
trialled might save that person’s life or prevent serious damage to their health, so providing 
substitute consent would not be prevented by section 18(1)(f). 

 
6.22 These provisions on substitute consent to research under the PPPR Act are outdated.  They 

do not take into account the broad range of health and disability research conducted beyond 
the clinical environment of emergency treatment, and they substantially limit the powers of 
others to consent to the inclusion in research of a person who lacks capacity to consent, in 
situations where their participation would be ethically justified.  In the emergency setting, 
where the patient may be unconscious, there may also be difficulty in identifying whether the 
person has an appointed substitute decision-maker or not.755 

Individual best interests and societal benefit 

6.23 If no substitute decision-maker is available, Right 7(4)(a) requires the clinician-investigator, 
having taken the steps to ascertain the views of the person or others required by Right 7(4), 
to reach the conclusion that participation in the research will be in the person’s “best interests”.  
This includes a clinical assessment by the clinician-investigator that there is a need for 
treatment to proceed, and, in the case of research, confirmation that the research is in the 
best interests of the individual concerned. 

                                                           
752    The same limitation of powers that apply to welfare guardians under s 18(1)(f) applies to attorneys 

appointed in relation to personal care and welfare (EPOAs) under s 98(4). 
753    Protection of Personal and Property Rights Act 1988, ss 18(3) and 98A(2).  
754   For a fuller discussion see Skegg, above n 580 at 227. Skegg states that if s 18(1)(f) precludes a welfare 

guardian from giving legally effective consent in such circumstances, the common law justification or 
“additionally or alternatively, for the purpose of Code liability under Right 7(4) of the Code of Rights”, 
would suffice.  

755   An electronic register of EPOAs and court orders would potentially solve this particular problem.  There 
are similar problems with identifying whether a person has a legally valid advance directive under Right 
7(5) of the HDC Code. 
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6.24 The dual roles of the clinician-investigator can divert attention from the ethical conflict involved 
in both caring for the patient and potentially enrolling them in a study that may expose them 
to unacceptable risks.756  Other than applying the “best interests” test to the proposed 
treatment, Right 7(4) does not give the investigator any guidance on how to address this 
conflict of roles and requires the investigator to make the decision whether or not to enrol the 
patient in the research in the absence of independent advice or oversight. 

6.25 More often than not, it is not known in advance whether research will be in the best interests 
of the person, even though the research may subsequently prove to be beneficial and is not 
known to be harmful.  In some research, there may be “clinical equipoise”, where there is 
genuine uncertainty in the expert medical community over whether a treatment will be 
beneficial.757  An argument can also be made that there is an “inclusion benefit” in clinical 
trials: by simply participating in a trial, the participants get more attention and monitoring than 
similar patients being treated in the same institution who are not involved in research.758   

6.26 There is an important distinction between research that is undertaken in a situation where a 
therapeutic intervention is needed (and the most promising treatment available is provided),759 
compared to research where the alternative treatment is less likely to benefit the patient (for 
example, receiving a placebo in a randomised clinical trial),760 or where the new treatment 
being trialled is no more than equivalent to the standard treatment (“non-inferiority clinical 
trials”).761  In the former situation, there is likelihood of direct benefit to the individual, whereas 
in the latter situations there may only be societal benefits resulting from the research. Such 
research may still be ethically justified, but it may not be in the best interests of the individual 
participating in the research, as required under Right 7(4). 

Some examples 

RE-VERSE-AD: Right 7(4) applied where the treatment being researched was in the individual’s best 

interests, even though the investigator had both clinical and research roles 

6.27 This multi-centre clinical study was testing the efficacy and safety of a drug designed to 
reverse the blood-thinning effects of an anticoagulant drug to reduce the risk of bleeding.  It 
received ethical approval on the basis that the research could be lawfully justified under Right 

                                                           
756   TL Beauchamp and JF Childress Principles of Biomedical Ethics (5th ed, Oxford University Press, New 

York, 2001) at 319; A Jonsen, M Siegler and M Winslade Clinical Ethics: A Practical Approach to Ethical 
Decisions in Clinical Medicine (3rd ed, McGraw Hill, New York, 1992) at 147; F G Miller and D L 
Rosenstein, “The Therapeutic Orientation of Clinical Trials” (2003) 348 NEJM 1383 at 1384. 

757    B Freedman “Equipoise and the Ethics of Clinical Research” (1987) 317 NEJM 141.  The “equipoise 
standard” is referred to in the NEAC Guidelines as the balancing of risks and benefits where there is a 
comparison of two or more interventions designed to meet the equipoise standard and there is usually 
use of a placebo or no intervention as a control. 

758    J Lantos “The Inclusion Benefit in Clinical Trials” (1999) 134 J Paeds 30 at 31; Miller and Rosenstein, 
above n 756 at 1383. 

759   For an example of a Phase 3 single arm study where the treatment was the best available see the RE-
VERSE-AD study discussed below. 

760   For an example of a Phase 2 randomised controlled trial, see the CLEMATIS study discussed below. 
761   A non-inferiority clinical trial is one where the treatment or drug is said to be “as good as” or “not inferior 

to” standard treatment.  For example, ASPECT: A double-blind study to assess the safety and efficacy 
of intravenous Ceftolozane/Tazobactam with that of Meropenem in ventilated nosocomial pneumonia. 
This was a Phase 3 trial to see whether a new antibiotic was as effective as an existing antibiotic, rather 
than superior.  Conditional approval was granted on the basis that the researcher provide information 
that participation in the research would be in the patients’ best interests. (Northern A Health and 
Disability Ethics Committee Minutes, 11 March 2014, www.ethics.health.govt.nz).  For a fuller discussion 
of this study, considered at the same time as the CLEMATIS study, see Manning, above n 722 at 518. 
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7(4).762  Prior to the study, patients on the anticoagulant had limited options available to control 
bleeding.  Some of these patients were in a life-threatening emergency situation and required 
immediate surgical or medical intervention to manage their bleeding.763   In the large majority 
of cases in this study, no substitute decision-maker was available for the investigator to 
consult under Right 7(4).764  As there was potential to reverse a serious, life-threatening 
condition with the best treatment available, the principal investigator was able to confirm to 
the ethics committee that the research was in the best interests of individual participants, and 
so to proceed would meet the criteria under Right 7(4). 

6.28 The study has been successful, with a significant number of “unconsentable” patients enrolled 
who had positive medical outcomes.  In this way, New Zealand researchers have played a 
major role in globally demonstrating that the study drug is effective and safe.765 

6.29 At the outset of this study, the principal investigator initiated the practice of seeking a second 
opinion from another doctor not directly involved in the study (a “disinterested colleague”) on 
the enrolment of a patient, when this would be justified under Right 7(4). The investigator 
explains the ethical conflict as follows:766   

In cases where the decision as to whether treatment is in the patient’s interests rests 
predominantly on the clinician, the clinician’s judgement can be coloured by the wish to 
recruit patients to the trial.  Even in cases where no bias is present, the possibility of 
perception of bias leading to an error of medical judgement cannot be excluded.  

CLEMATIS study: Randomised control trial, justified ethically by the societal benefit; exclusion of adults 
as research not in their best interests, but not children with parental consent 

6.30 When the benefits to an individual are less clear, or there is no imminent risk to health or 
safety that can be mitigated by the intervention, research participation is unlikely to be justified 
in terms of Right 7(4).  The CLEMATIS study was a multi-centred clinical trial investigating a 
drug intended to enhance cognition and learning in people with Down syndrome.  Approval 
for the study was initially declined, based on legal advice that it was not clear that the proposed 
research would be in the best interests of the participants.767 

6.31 The application was resubmitted in July 2014 and was given approval for children whose 
parents could give consent for participation and for adults who had the capacity to give 
informed consent.768  Ethical approval was declined for adults with Down syndrome who 

                                                           
762     Central Health and Disability Ethics Committee Minutes “Reversal of the Anticoagulant Effect of 

Dabigatran Using Idarucizumab” ethics ref. 14/CEN/58/AM03  (22 April 2014) www.ethics.health.govt.nz 
at 8.  The writer subsequently provided one of two legal opinions submitted to the ethics committee 
when amendments were made to the consent forms: (Central HDEC approval letter dated 1 May 2015). 

763   This is a Phase 3 single arm study and all patients enrolled in the study receive the study drug. 
764    Email communication from Dr Gordon Royle, Haematologist, Middlemore Hospital, New Zealand 

principal investigator for the RE-VERSE-AD study to Alison Douglass (29 February 2016). 
765   Email communication from Dr Gordon Royle, Haematologist, Middlemore Hospital, New Zealand 

principal investigator for the RE-VERSE-AD study to Alison Douglass (2 March 2016). 
766   Royle, above n 764. The ethics committee did not initially require a second opinion but subsequently 

approved the process for unconsentable participants as set out in the “Form for participants who are not 
able to give written informed consent”. The form also has a procedure should the patient subsequently 
regain capacity post-treatment.  

767    Northern A Health and Disability Ethics Committee “A Study of RG1662 in Adults and Adolescents with 
Down syndrome (CLEMATIS)” (8 April 2014) www.ethics.health.govt.nz at 3.   The study was a Phase 
2 randomised clinical trial of the safety, efficacy and tolerability of a cognitive enhancing drug in people 
with Down Syndrome between the ages of 12 and 30.   

768   The Care of Children Act 2004 allows parents of children under 16 to give proxy consent for medical 
treatment.768  Guidelines have extended this to include participation in research, N Peart and D 
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6.24 The dual roles of the clinician-investigator can divert attention from the ethical conflict involved 
in both caring for the patient and potentially enrolling them in a study that may expose them 
to unacceptable risks.756  Other than applying the “best interests” test to the proposed 
treatment, Right 7(4) does not give the investigator any guidance on how to address this 
conflict of roles and requires the investigator to make the decision whether or not to enrol the 
patient in the research in the absence of independent advice or oversight. 

6.25 More often than not, it is not known in advance whether research will be in the best interests 
of the person, even though the research may subsequently prove to be beneficial and is not 
known to be harmful.  In some research, there may be “clinical equipoise”, where there is 
genuine uncertainty in the expert medical community over whether a treatment will be 
beneficial.757  An argument can also be made that there is an “inclusion benefit” in clinical 
trials: by simply participating in a trial, the participants get more attention and monitoring than 
similar patients being treated in the same institution who are not involved in research.758   

6.26 There is an important distinction between research that is undertaken in a situation where a 
therapeutic intervention is needed (and the most promising treatment available is provided),759 
compared to research where the alternative treatment is less likely to benefit the patient (for 
example, receiving a placebo in a randomised clinical trial),760 or where the new treatment 
being trialled is no more than equivalent to the standard treatment (“non-inferiority clinical 
trials”).761  In the former situation, there is likelihood of direct benefit to the individual, whereas 
in the latter situations there may only be societal benefits resulting from the research. Such 
research may still be ethically justified, but it may not be in the best interests of the individual 
participating in the research, as required under Right 7(4). 

Some examples 

RE-VERSE-AD: Right 7(4) applied where the treatment being researched was in the individual’s best 

interests, even though the investigator had both clinical and research roles 

6.27 This multi-centre clinical study was testing the efficacy and safety of a drug designed to 
reverse the blood-thinning effects of an anticoagulant drug to reduce the risk of bleeding.  It 
received ethical approval on the basis that the research could be lawfully justified under Right 

                                                           
756   TL Beauchamp and JF Childress Principles of Biomedical Ethics (5th ed, Oxford University Press, New 

York, 2001) at 319; A Jonsen, M Siegler and M Winslade Clinical Ethics: A Practical Approach to Ethical 
Decisions in Clinical Medicine (3rd ed, McGraw Hill, New York, 1992) at 147; F G Miller and D L 
Rosenstein, “The Therapeutic Orientation of Clinical Trials” (2003) 348 NEJM 1383 at 1384. 

757    B Freedman “Equipoise and the Ethics of Clinical Research” (1987) 317 NEJM 141.  The “equipoise 
standard” is referred to in the NEAC Guidelines as the balancing of risks and benefits where there is a 
comparison of two or more interventions designed to meet the equipoise standard and there is usually 
use of a placebo or no intervention as a control. 

758    J Lantos “The Inclusion Benefit in Clinical Trials” (1999) 134 J Paeds 30 at 31; Miller and Rosenstein, 
above n 756 at 1383. 

759   For an example of a Phase 3 single arm study where the treatment was the best available see the RE-
VERSE-AD study discussed below. 

760   For an example of a Phase 2 randomised controlled trial, see the CLEMATIS study discussed below. 
761   A non-inferiority clinical trial is one where the treatment or drug is said to be “as good as” or “not inferior 

to” standard treatment.  For example, ASPECT: A double-blind study to assess the safety and efficacy 
of intravenous Ceftolozane/Tazobactam with that of Meropenem in ventilated nosocomial pneumonia. 
This was a Phase 3 trial to see whether a new antibiotic was as effective as an existing antibiotic, rather 
than superior.  Conditional approval was granted on the basis that the researcher provide information 
that participation in the research would be in the patients’ best interests. (Northern A Health and 
Disability Ethics Committee Minutes, 11 March 2014, www.ethics.health.govt.nz).  For a fuller discussion 
of this study, considered at the same time as the CLEMATIS study, see Manning, above n 722 at 518. 
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7(4).762  Prior to the study, patients on the anticoagulant had limited options available to control 
bleeding.  Some of these patients were in a life-threatening emergency situation and required 
immediate surgical or medical intervention to manage their bleeding.763   In the large majority 
of cases in this study, no substitute decision-maker was available for the investigator to 
consult under Right 7(4).764  As there was potential to reverse a serious, life-threatening 
condition with the best treatment available, the principal investigator was able to confirm to 
the ethics committee that the research was in the best interests of individual participants, and 
so to proceed would meet the criteria under Right 7(4). 

6.28 The study has been successful, with a significant number of “unconsentable” patients enrolled 
who had positive medical outcomes.  In this way, New Zealand researchers have played a 
major role in globally demonstrating that the study drug is effective and safe.765 

6.29 At the outset of this study, the principal investigator initiated the practice of seeking a second 
opinion from another doctor not directly involved in the study (a “disinterested colleague”) on 
the enrolment of a patient, when this would be justified under Right 7(4). The investigator 
explains the ethical conflict as follows:766   

In cases where the decision as to whether treatment is in the patient’s interests rests 
predominantly on the clinician, the clinician’s judgement can be coloured by the wish to 
recruit patients to the trial.  Even in cases where no bias is present, the possibility of 
perception of bias leading to an error of medical judgement cannot be excluded.  

CLEMATIS study: Randomised control trial, justified ethically by the societal benefit; exclusion of adults 
as research not in their best interests, but not children with parental consent 

6.30 When the benefits to an individual are less clear, or there is no imminent risk to health or 
safety that can be mitigated by the intervention, research participation is unlikely to be justified 
in terms of Right 7(4).  The CLEMATIS study was a multi-centred clinical trial investigating a 
drug intended to enhance cognition and learning in people with Down syndrome.  Approval 
for the study was initially declined, based on legal advice that it was not clear that the proposed 
research would be in the best interests of the participants.767 

6.31 The application was resubmitted in July 2014 and was given approval for children whose 
parents could give consent for participation and for adults who had the capacity to give 
informed consent.768  Ethical approval was declined for adults with Down syndrome who 

                                                           
762     Central Health and Disability Ethics Committee Minutes “Reversal of the Anticoagulant Effect of 

Dabigatran Using Idarucizumab” ethics ref. 14/CEN/58/AM03  (22 April 2014) www.ethics.health.govt.nz 
at 8.  The writer subsequently provided one of two legal opinions submitted to the ethics committee 
when amendments were made to the consent forms: (Central HDEC approval letter dated 1 May 2015). 

763   This is a Phase 3 single arm study and all patients enrolled in the study receive the study drug. 
764    Email communication from Dr Gordon Royle, Haematologist, Middlemore Hospital, New Zealand 

principal investigator for the RE-VERSE-AD study to Alison Douglass (29 February 2016). 
765   Email communication from Dr Gordon Royle, Haematologist, Middlemore Hospital, New Zealand 

principal investigator for the RE-VERSE-AD study to Alison Douglass (2 March 2016). 
766   Royle, above n 764. The ethics committee did not initially require a second opinion but subsequently 

approved the process for unconsentable participants as set out in the “Form for participants who are not 
able to give written informed consent”. The form also has a procedure should the patient subsequently 
regain capacity post-treatment.  

767    Northern A Health and Disability Ethics Committee “A Study of RG1662 in Adults and Adolescents with 
Down syndrome (CLEMATIS)” (8 April 2014) www.ethics.health.govt.nz at 3.   The study was a Phase 
2 randomised clinical trial of the safety, efficacy and tolerability of a cognitive enhancing drug in people 
with Down Syndrome between the ages of 12 and 30.   

768   The Care of Children Act 2004 allows parents of children under 16 to give proxy consent for medical 
treatment.768  Guidelines have extended this to include participation in research, N Peart and D 
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lacked capacity to consent, even though the drug could not effectively be tested in persons 
without Down syndrome.  

6.32 The ‘necessity’ principle in research, as it applies to children, is that research should only be 
carried out on children if comparable research with adults could not answer the same 
question.769  The decision to allow for substituted consent in one vulnerable population 
(children), but not to extend it to adults who lack capacity undermines this ethical principle 
and discriminates between two vulnerable groups.770  Under Right 7(4) no account can be 
taken of wider societal benefits of the research, or of the fact that this particular study drug 
was aimed at providing treatment for people affected by Down syndrome, even though the 
study had been approved for adults in eight countries,771 including meeting the standards of 
the Clinical Trial Regulations in the United Kingdom.772 

Proposal to amend Right 7(4) of the HDC Code 

6.33 In the absence of clear legislative direction, these examples highlight the problematic terms 
of Right 7(4) when applied to research with participants unable to consent.  Accordingly, in 
2009, Commissioner Paterson recommended a change to Right 7(4) that might permit more 
research on unconscious or incompetent patients, provided the research was approved by an 
ethics committee.773  The recommendation was that Right 7(4)(a) should be amended so as 
to justify healthcare proceeding where:  

It is in the best interests of the consumer, or in the case of research, is not known to be 
contrary to the best interests of the consumer and has received the approval of an ethics 
committee. 

6.34 This proposed amendment (introducing the “not known to be contrary to” formula) in effect 
sets a lower threshold for establishing what is in a patient’s best interests.  The double 
negative formulation used does not guide ethics committees as to what factors they should 
take into account, however, in deciding what is not harmful (and not contrary) to the interests 
of research participants, or whether the assessment of best interests can consider benefits 
over and above direct benefits to an individual.  It also continues to confuse the role of Right 

                                                           
Holdaway “Legal and Ethical Issues of Health Research with Children” (1998) 2 Children’s Issues Centre 
42 (www.hrc.govt.nz). The recently released report by the Nuffield Council on Bioethics Children and 
Clinical Research: Ethical Issues (2015) states that an understanding of a child’s longer-term welfare 
can include contributing to wider social goods, and parental consent to research should consider 
whether participation in the proposed research is compatible with their child’s immediate and longer-
term interests (Chapter 4).  

769  See, for example the HRC’s Guidelines for Health Research with Children 
www.hrc.govt.nz/sites/default/files/HRC%20Guidelines%20for%20Health%20Research%20with%20C
hildren.pdf.  The Guidelines are derived from the Guidelines of the Royal College of Paediatrics and 
Child Health 1999 and the European Convention for the Protection of Human Rights and Dignity of the 
Human Being with Regard to the Application of Biology and Medicine 1996.  The ‘necessity principle’ 
is discussed below under the MCA. 

770   J Lenagh-Glue “Resolving the Irreconcilable: Informed Consent and Participation in Medical Research 
for Adults with Intellectual Disability” (LLB (Hons) Dissertation, University of Otago, 2014). 

771   LuMind “Clinical Trials UPDATE: Roche Initiates RG1662 Phase II Clinical Trials for Individuals with 
Down syndrome” (19 May 2014) www.plus15campaign.wordpress.com. 

772  Clinical Trials Regulation (UK) 
http://www.ukctg.nihr.ac.uk/trials/trial-details/trial-details?trialNumber=NCT02024789. 

773   In an earlier review of the HDC Code in 2004, Commissioner Paterson recommended the specific 
provision relating to research on unconscious or incompetent patients with appropriate safeguards rather 
than wholesale change to Right 7(4) to cover treatment of incompetent patients generally (not just 
research). See Health and Disability Commissioner Report to the Minister of Health (June 2009) at 14. 
http://www.hdc.org.nz/media/21835/theact-review2004.pdf. 

 
 

ϭ4ϯ 
 

7(4), a justification for proceeding with treatment in limited circumstances, with the need to 
have adequate safeguards in place for research participants. 

6.35 In the 2014 review of the HDC Code, Commissioner Hill did not revisit the 2009 
recommendation for changes to Right 7(4).774  What is required is separate legislation that 
would provide similar protections for research participants who lack capacity as are found in 
the MCA, and in the Adults with Incapacity (Scotland) Act 2000. 

 

6B:  INTERNATIONAL STANDARDS AND THE MENTAL CAPACITY ACT 

International ethical standards for non-consensual studies  

6.36 International ethical standards recognise that medical research involving subjects incapable 
of giving informed consent may be justified, such as research with unconscious patients, if 
the condition that prevents them from giving informed consent is a “necessary characteristic” 
of the research population.  The World Medical Association’s Declaration of Helsinki775 sets 
recognised ethical standards for the conduct of research.  Its basic principles in relation to the 
involvement of an incapacitated adult include: 

x Incompetent adults should not be included in research that is unlikely to benefit them 
personally, unless the research is necessary to promote the health of the population 
represented by the potential research subjects; this research cannot instead be 
performed on legally competent persons; and it involves only minimal risk and minimal 
burden to participants.   

x Where an adult is incapable of giving consent, the responsible researcher must obtain 
informed consent from any legally authorised representative. 

x Where an incompetent adult is capable of assenting to decisions about participation in 
research, this assent must be obtained, in addition to the consent of a legally authorised 
representative.  Any dissent by the person should be respected.   

x The research must be intended to provide knowledge relating to the condition or 
conditions that have contributed to the impairment of the individual’s incapacity.   

6.37 The World Health Organisation (WHO), in collaboration with the Council for International 
Organizations of Medical Sciences (CIOMS), has issued international guidelines for ethical 
clinical research with human subjects.776  Guideline 9 sets a “low-risk standard” for research 
involving individuals incapable of giving informed consent. This states:777 

 

                                                           
774   New Zealand Law Society submission on the Review of the Health and Disability Commissioner Act 

1994 and the Code of Health and Disability Consumers’ Rights  (17 February 2014) 
www.lawsociety.org.nz/__data/assets/pdf_file/0012/75999/l-HDC-Act-and-Code-Review-17-02-14.pdf 

775    World Medical Association (1964) Declaration of Helsinki, Ethical Principles for Medical Research 
Involving Human Subjects, as subsequently amended most recently in 2008: see www.wma.net.  

776    CIOMS International Ethical Guidelines for Biomedical Research Involving Human Subjects (CIOMS, 
Geneva, 2002). 

777    CIOMS, above n 776 at 49. 
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lacked capacity to consent, even though the drug could not effectively be tested in persons 
without Down syndrome.  

6.32 The ‘necessity’ principle in research, as it applies to children, is that research should only be 
carried out on children if comparable research with adults could not answer the same 
question.769  The decision to allow for substituted consent in one vulnerable population 
(children), but not to extend it to adults who lack capacity undermines this ethical principle 
and discriminates between two vulnerable groups.770  Under Right 7(4) no account can be 
taken of wider societal benefits of the research, or of the fact that this particular study drug 
was aimed at providing treatment for people affected by Down syndrome, even though the 
study had been approved for adults in eight countries,771 including meeting the standards of 
the Clinical Trial Regulations in the United Kingdom.772 

Proposal to amend Right 7(4) of the HDC Code 

6.33 In the absence of clear legislative direction, these examples highlight the problematic terms 
of Right 7(4) when applied to research with participants unable to consent.  Accordingly, in 
2009, Commissioner Paterson recommended a change to Right 7(4) that might permit more 
research on unconscious or incompetent patients, provided the research was approved by an 
ethics committee.773  The recommendation was that Right 7(4)(a) should be amended so as 
to justify healthcare proceeding where:  

It is in the best interests of the consumer, or in the case of research, is not known to be 
contrary to the best interests of the consumer and has received the approval of an ethics 
committee. 

6.34 This proposed amendment (introducing the “not known to be contrary to” formula) in effect 
sets a lower threshold for establishing what is in a patient’s best interests.  The double 
negative formulation used does not guide ethics committees as to what factors they should 
take into account, however, in deciding what is not harmful (and not contrary) to the interests 
of research participants, or whether the assessment of best interests can consider benefits 
over and above direct benefits to an individual.  It also continues to confuse the role of Right 

                                                           
Holdaway “Legal and Ethical Issues of Health Research with Children” (1998) 2 Children’s Issues Centre 
42 (www.hrc.govt.nz). The recently released report by the Nuffield Council on Bioethics Children and 
Clinical Research: Ethical Issues (2015) states that an understanding of a child’s longer-term welfare 
can include contributing to wider social goods, and parental consent to research should consider 
whether participation in the proposed research is compatible with their child’s immediate and longer-
term interests (Chapter 4).  

769  See, for example the HRC’s Guidelines for Health Research with Children 
www.hrc.govt.nz/sites/default/files/HRC%20Guidelines%20for%20Health%20Research%20with%20C
hildren.pdf.  The Guidelines are derived from the Guidelines of the Royal College of Paediatrics and 
Child Health 1999 and the European Convention for the Protection of Human Rights and Dignity of the 
Human Being with Regard to the Application of Biology and Medicine 1996.  The ‘necessity principle’ 
is discussed below under the MCA. 

770   J Lenagh-Glue “Resolving the Irreconcilable: Informed Consent and Participation in Medical Research 
for Adults with Intellectual Disability” (LLB (Hons) Dissertation, University of Otago, 2014). 

771   LuMind “Clinical Trials UPDATE: Roche Initiates RG1662 Phase II Clinical Trials for Individuals with 
Down syndrome” (19 May 2014) www.plus15campaign.wordpress.com. 

772  Clinical Trials Regulation (UK) 
http://www.ukctg.nihr.ac.uk/trials/trial-details/trial-details?trialNumber=NCT02024789. 

773   In an earlier review of the HDC Code in 2004, Commissioner Paterson recommended the specific 
provision relating to research on unconscious or incompetent patients with appropriate safeguards rather 
than wholesale change to Right 7(4) to cover treatment of incompetent patients generally (not just 
research). See Health and Disability Commissioner Report to the Minister of Health (June 2009) at 14. 
http://www.hdc.org.nz/media/21835/theact-review2004.pdf. 

 
 

ϭ4ϯ 
 

7(4), a justification for proceeding with treatment in limited circumstances, with the need to 
have adequate safeguards in place for research participants. 

6.35 In the 2014 review of the HDC Code, Commissioner Hill did not revisit the 2009 
recommendation for changes to Right 7(4).774  What is required is separate legislation that 
would provide similar protections for research participants who lack capacity as are found in 
the MCA, and in the Adults with Incapacity (Scotland) Act 2000. 

 

6B:  INTERNATIONAL STANDARDS AND THE MENTAL CAPACITY ACT 

International ethical standards for non-consensual studies  

6.36 International ethical standards recognise that medical research involving subjects incapable 
of giving informed consent may be justified, such as research with unconscious patients, if 
the condition that prevents them from giving informed consent is a “necessary characteristic” 
of the research population.  The World Medical Association’s Declaration of Helsinki775 sets 
recognised ethical standards for the conduct of research.  Its basic principles in relation to the 
involvement of an incapacitated adult include: 

x Incompetent adults should not be included in research that is unlikely to benefit them 
personally, unless the research is necessary to promote the health of the population 
represented by the potential research subjects; this research cannot instead be 
performed on legally competent persons; and it involves only minimal risk and minimal 
burden to participants.   

x Where an adult is incapable of giving consent, the responsible researcher must obtain 
informed consent from any legally authorised representative. 

x Where an incompetent adult is capable of assenting to decisions about participation in 
research, this assent must be obtained, in addition to the consent of a legally authorised 
representative.  Any dissent by the person should be respected.   

x The research must be intended to provide knowledge relating to the condition or 
conditions that have contributed to the impairment of the individual’s incapacity.   

6.37 The World Health Organisation (WHO), in collaboration with the Council for International 
Organizations of Medical Sciences (CIOMS), has issued international guidelines for ethical 
clinical research with human subjects.776  Guideline 9 sets a “low-risk standard” for research 
involving individuals incapable of giving informed consent. This states:777 

 

                                                           
774   New Zealand Law Society submission on the Review of the Health and Disability Commissioner Act 

1994 and the Code of Health and Disability Consumers’ Rights  (17 February 2014) 
www.lawsociety.org.nz/__data/assets/pdf_file/0012/75999/l-HDC-Act-and-Code-Review-17-02-14.pdf 

775    World Medical Association (1964) Declaration of Helsinki, Ethical Principles for Medical Research 
Involving Human Subjects, as subsequently amended most recently in 2008: see www.wma.net.  

776    CIOMS International Ethical Guidelines for Biomedical Research Involving Human Subjects (CIOMS, 
Geneva, 2002). 

777    CIOMS, above n 776 at 49. 
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The risk from research interventions that do not hold out the prospect of direct benefit for 
the individual subject should be no more likely and not greater than the risk attached to 
routine medical or psychological examination of such persons. Slight or minor increases 
above such risk may be permitted when there is an overriding scientific or medical 
rationale for such increases and when an ethical review committee has approved them.  

6.38 Both the Declaration of Helsinki and the CIOMS guidelines affirm the need to have a legally 
authorised person, other than the investigator of the research, to give legally effective consent 
where a person lacks capacity to consent to research.  If a participant with diminished capacity 
is capable of “assent” and there is no “dissent”, such assent is not legally effective on its own.  
The level of acceptable risk must be negligible or minimal even if there may be societal benefit 
over and above individual benefit, and an ethics committee must approve all research.  None 
of these criteria in international standards are expressly articulated in New Zealand law. 

Mental Capacity Act – law reform and research governance 

6.39 In 1995, the English Law Commission found a “striking degree of consensus over the factors 
which make non-therapeutic research ethical” and these are largely reflected in the MCA’s 
scheme.778  

6.40 The initial draft Mental Incapacity Bill presented to the UK Parliament in June 2003 did not 
contain any provisions on research.  The Joint Committee on the Bill concluded that there 
should be provision in the Bill to enable strictly controlled medical research to explore the 
causes and consequences of mental incapacity and to develop effective treatment for such 
conditions.  It further recommended that these clauses should set out the key principles 
governing such research and the protections against exploitation or harm enshrined in the 
Helsinki Declaration of the World Medical Association of 1964.779  Consideration was also 
given to the framework for research set out in s 51 of the Adults with Incapacity Act (Scotland) 
2000.   

6.41 The report acknowledged that if legal mechanisms prevented or deterred research for such 
people, then the development of treatments and the undertaking of treatment trials for 
disorders such as Alzheimer’s disease would be very problematic.  The Joint Committee 
said:780  

The range of medical research involving people with possible mental incapacity was 
considerable.  Other examples include investigating why people with Down Syndrome are 
at such high risk for Alzheimer’s Disease, how best to treat the effects of acute brain injury, 
how to understand and manage problems such as self-injurious behaviour affecting people 
with autism, the causes of potentially very debilitating mental illness such as 
schizophrenia, or the best treatment of severe brain disorders such as in variant CJD.  
Research goes beyond the medical field and includes investigating factors influencing the 
quality of life of people with incapacitating disorders, or how they can be best helped to 
make decisions for themselves.  In all of these examples, some of people involved will 
have the capacity to consent to research but others may not. 

6.42 Medical research in England and Wales is governed by two distinct governance regimes. 
Clinical trials of investigational medicinal products are regulated under an EU Directive,781 

                                                           
778   Hale, above n 194 at 220, citing Law Commission, above n 124 at [6.3(1)]. 
779   Joint Committee on the draft Mental Incapacity Bill First Report, Chapter 15  

www.publications.parliament.uk/pa/jt200203/jtselect/jtdmi/189/18918.htm. 
780    Mental Incapacity Bill, above n 779 at [279]. 
781    European Union “Regulation of 16 April 2014” No. 536/2014 (2014) Official Eur Union.  The Clinical 

Trials Regulations 2004 were updated in 2015.  After almost two years of discussions, the EU Parliament 
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implemented by the Medicines for Human Use (Clinical Trials) Regulations 2004 (CT 
Regulations), with further amendments to come into effect in 2016.782  All other medical 
research involving people who lack capacity (“intrusive research”), including clinical trials that 
do not relate to investigational medicinal products, falls under the MCA.  
 

6.43 The Health Research Authority (like its predecessors prior to 2011) provides research and 
ethics committee governance in England and Wales, including an independent advisory panel 
available to assist ethics committees.783 

Mental Capacity Act – sections 30−34  

6.44 Sections 30 – 34 of the MCA784 provide lawful authority for “intrusive research” involving 
people without capacity where the research has been approved by an appropriate body.785  
Research is “intrusive” if it would legally require consent if it involved people with capacity.786 
  

6.45 A broad approach has been taken to what constitutes “intrusive research” under the MCA.  
This concept is not limited to medical or biomedical research that is physically invasive.  As a 
result, it can be difficult to decide whether some social science research, such as qualitative 
and observational studies, comes under the MCA, for example observational studies in care 
homes.787 

Loss of capacity during the research project 

6.46 Some people who consent to long-term research studies may lose capacity before the study 
ends or experience diminishing and fluctuating capacity.  The MCA follows the common law 
position that consent to participate in research does not survive the loss of capacity.  This 
means that if a person has already consented to participate in research then loses capacity 

                                                           
in April 2014 adopted a new regulation on clinical trials, which would replace the currently applicable 
2001 Clinical Trials Directive in 2016. 

782    C Gennet, R Andorno and B Elgar “Does the New EU Regulation on Clinical Trials Protect Vulnerable 
Participants?” (2015) Health Policy http://dx.doi.org/10.1016/j.healthpol.2015.04.007. 

783    The Health Research Authority is an “arms- length” Non-Departmental Public Body (NDPB) that provides 
research governance for the National Health Service as well as social care research under the Care Act 
2014.  (Interview with Clive Collett, HRA Ethics Guidance and Strategy Manager, 5 June 2015, London) 
www.hra.nhs.uk. 

784   Mental Capacity Act 2005, ss 30 – 34 are set out in full in Appendix C. 
785   Section 34 is a transitional provision relating to the loss of capacity in research that started before 1 

October 2007 but has limited application under regulations: Mental Capacity Act 2005 (Loss of Capacity 
During Research Project) (England) Regulations 2007.  The Regulations only apply to tissue and data 
collected before the loss of capacity from a person who gave consent and do not cover research 
involving direct intervention, for example, taking a further blood pressure reading or the taking of further 
tissue after loss of capacity.  Where the Regulations do apply, research can only continue if the project 
has procedures to deal with people who lose capacity during the project and that has been approved by 
an ethics committee. 

786    Research may be unlawful for several different reasons, not only because it involves what would 
otherwise be an assault: for example, where use of the data or samples collected would breach 
confidentiality or data protection laws or the Human Tissue Act 2004.  See MCA Code of Practice, above 
n 285 at Chapter 11. 

787    Interview with Martin Stevens, Chair of the Social Care Research Ethics (SCREC) (London, 10 June 
2015). 
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in the course of research, their continued participation would be unlawful unless the 
procedures applying to incapacitated participants were then followed. 

6.47 A key difference under the CT Regulations is that consent survives the loss of capacity.  If the 
person loses capacity during the research then a legal representative (who may be a 
professional) can consent on the person’s behalf.788 

Ethics committee approval: key requirements 

6.48 Under the MCA, an ethics committee, established as the “appropriate body”, must approve 
any medical research project,789 and can only approve a project that involves a person who 
lacks the capacity to consent to involvement if the following requirements are met:790 

1. The research must be connected to an impairing condition affecting the person 
or his treatment.   

2. There must be reasonable grounds for believing that research of comparable 
effectiveness cannot be carried out if the project has to be confined to, or only 
relate to, people who have capacity to consent to taking part. 

3. The research must: 

(a) have the potential to benefit the person without imposing a burden that is 
disproportionate to the benefit, or 

(b) be intended to provide knowledge about the causes of the impairing 
condition, its treatment or about the care of people affected by the same 
or a similar condition, provided the research involves negligible risk.   

4. Arrangements must be in place to comply with s 32 (consultees) and s 33 
(additional safeguards).   

Impairing condition 

6.49 An ethics committee may not approve a project unless it is connected with an “impairing 
condition” or its treatment.791  Ensuring the research is related to the person’s condition is 
described by Lewis as the “subject condition” requirement.792 

                                                           
788    The legal representative under the CT Regulations has legal authority to give consent or refusal.  The 

differences between the two regimes regarding consultees can be confusing to researchers.  In 2010 
the NRES released an on-line toolkit offering practical advice on the confusing legal requirements and 
is explained in a video: https://connect.le.ac.uk/alctoolkit/ 

789    Mental Capacity Act 2005, s 30(4). 
790    Mental Capacity Act 2005, ss 31(2)–(5). 
791    Mental Capacity Act 2005, ss 31(2) and 31(3).  An impairing condition is one which is, or may be, either 

the cause or the effect of an impairment or disturbance in the functioning of the mind or brain or which 
contributes to it. 

792    Interview with Professor Penney Lewis, King’s College London, London, 7 May 2015. See also P Lewis 
“Procedures that are Against the Medical Interests of Incompetent Adults” (2002) OJLS 575 at 602. This 
was also originally contemplated by the Law Commission, above n 125 at 98-100. 
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The risk from research interventions that do not hold out the prospect of direct benefit for 
the individual subject should be no more likely and not greater than the risk attached to 
routine medical or psychological examination of such persons. Slight or minor increases 
above such risk may be permitted when there is an overriding scientific or medical 
rationale for such increases and when an ethical review committee has approved them.  

6.38 Both the Declaration of Helsinki and the CIOMS guidelines affirm the need to have a legally 
authorised person, other than the investigator of the research, to give legally effective consent 
where a person lacks capacity to consent to research.  If a participant with diminished capacity 
is capable of “assent” and there is no “dissent”, such assent is not legally effective on its own.  
The level of acceptable risk must be negligible or minimal even if there may be societal benefit 
over and above individual benefit, and an ethics committee must approve all research.  None 
of these criteria in international standards are expressly articulated in New Zealand law. 

Mental Capacity Act – law reform and research governance 

6.39 In 1995, the English Law Commission found a “striking degree of consensus over the factors 
which make non-therapeutic research ethical” and these are largely reflected in the MCA’s 
scheme.778  

6.40 The initial draft Mental Incapacity Bill presented to the UK Parliament in June 2003 did not 
contain any provisions on research.  The Joint Committee on the Bill concluded that there 
should be provision in the Bill to enable strictly controlled medical research to explore the 
causes and consequences of mental incapacity and to develop effective treatment for such 
conditions.  It further recommended that these clauses should set out the key principles 
governing such research and the protections against exploitation or harm enshrined in the 
Helsinki Declaration of the World Medical Association of 1964.779  Consideration was also 
given to the framework for research set out in s 51 of the Adults with Incapacity Act (Scotland) 
2000.   

6.41 The report acknowledged that if legal mechanisms prevented or deterred research for such 
people, then the development of treatments and the undertaking of treatment trials for 
disorders such as Alzheimer’s disease would be very problematic.  The Joint Committee 
said:780  

The range of medical research involving people with possible mental incapacity was 
considerable.  Other examples include investigating why people with Down Syndrome are 
at such high risk for Alzheimer’s Disease, how best to treat the effects of acute brain injury, 
how to understand and manage problems such as self-injurious behaviour affecting people 
with autism, the causes of potentially very debilitating mental illness such as 
schizophrenia, or the best treatment of severe brain disorders such as in variant CJD.  
Research goes beyond the medical field and includes investigating factors influencing the 
quality of life of people with incapacitating disorders, or how they can be best helped to 
make decisions for themselves.  In all of these examples, some of people involved will 
have the capacity to consent to research but others may not. 

6.42 Medical research in England and Wales is governed by two distinct governance regimes. 
Clinical trials of investigational medicinal products are regulated under an EU Directive,781 

                                                           
778   Hale, above n 194 at 220, citing Law Commission, above n 124 at [6.3(1)]. 
779   Joint Committee on the draft Mental Incapacity Bill First Report, Chapter 15  

www.publications.parliament.uk/pa/jt200203/jtselect/jtdmi/189/18918.htm. 
780    Mental Incapacity Bill, above n 779 at [279]. 
781    European Union “Regulation of 16 April 2014” No. 536/2014 (2014) Official Eur Union.  The Clinical 

Trials Regulations 2004 were updated in 2015.  After almost two years of discussions, the EU Parliament 
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implemented by the Medicines for Human Use (Clinical Trials) Regulations 2004 (CT 
Regulations), with further amendments to come into effect in 2016.782  All other medical 
research involving people who lack capacity (“intrusive research”), including clinical trials that 
do not relate to investigational medicinal products, falls under the MCA.  
 

6.43 The Health Research Authority (like its predecessors prior to 2011) provides research and 
ethics committee governance in England and Wales, including an independent advisory panel 
available to assist ethics committees.783 

Mental Capacity Act – sections 30−34  

6.44 Sections 30 – 34 of the MCA784 provide lawful authority for “intrusive research” involving 
people without capacity where the research has been approved by an appropriate body.785  
Research is “intrusive” if it would legally require consent if it involved people with capacity.786 
  

6.45 A broad approach has been taken to what constitutes “intrusive research” under the MCA.  
This concept is not limited to medical or biomedical research that is physically invasive.  As a 
result, it can be difficult to decide whether some social science research, such as qualitative 
and observational studies, comes under the MCA, for example observational studies in care 
homes.787 

Loss of capacity during the research project 

6.46 Some people who consent to long-term research studies may lose capacity before the study 
ends or experience diminishing and fluctuating capacity.  The MCA follows the common law 
position that consent to participate in research does not survive the loss of capacity.  This 
means that if a person has already consented to participate in research then loses capacity 

                                                           
in April 2014 adopted a new regulation on clinical trials, which would replace the currently applicable 
2001 Clinical Trials Directive in 2016. 

782    C Gennet, R Andorno and B Elgar “Does the New EU Regulation on Clinical Trials Protect Vulnerable 
Participants?” (2015) Health Policy http://dx.doi.org/10.1016/j.healthpol.2015.04.007. 

783    The Health Research Authority is an “arms- length” Non-Departmental Public Body (NDPB) that provides 
research governance for the National Health Service as well as social care research under the Care Act 
2014.  (Interview with Clive Collett, HRA Ethics Guidance and Strategy Manager, 5 June 2015, London) 
www.hra.nhs.uk. 

784   Mental Capacity Act 2005, ss 30 – 34 are set out in full in Appendix C. 
785   Section 34 is a transitional provision relating to the loss of capacity in research that started before 1 

October 2007 but has limited application under regulations: Mental Capacity Act 2005 (Loss of Capacity 
During Research Project) (England) Regulations 2007.  The Regulations only apply to tissue and data 
collected before the loss of capacity from a person who gave consent and do not cover research 
involving direct intervention, for example, taking a further blood pressure reading or the taking of further 
tissue after loss of capacity.  Where the Regulations do apply, research can only continue if the project 
has procedures to deal with people who lose capacity during the project and that has been approved by 
an ethics committee. 

786    Research may be unlawful for several different reasons, not only because it involves what would 
otherwise be an assault: for example, where use of the data or samples collected would breach 
confidentiality or data protection laws or the Human Tissue Act 2004.  See MCA Code of Practice, above 
n 285 at Chapter 11. 

787    Interview with Martin Stevens, Chair of the Social Care Research Ethics (SCREC) (London, 10 June 
2015). 
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in the course of research, their continued participation would be unlawful unless the 
procedures applying to incapacitated participants were then followed. 

6.47 A key difference under the CT Regulations is that consent survives the loss of capacity.  If the 
person loses capacity during the research then a legal representative (who may be a 
professional) can consent on the person’s behalf.788 

Ethics committee approval: key requirements 

6.48 Under the MCA, an ethics committee, established as the “appropriate body”, must approve 
any medical research project,789 and can only approve a project that involves a person who 
lacks the capacity to consent to involvement if the following requirements are met:790 

1. The research must be connected to an impairing condition affecting the person 
or his treatment.   

2. There must be reasonable grounds for believing that research of comparable 
effectiveness cannot be carried out if the project has to be confined to, or only 
relate to, people who have capacity to consent to taking part. 

3. The research must: 

(a) have the potential to benefit the person without imposing a burden that is 
disproportionate to the benefit, or 

(b) be intended to provide knowledge about the causes of the impairing 
condition, its treatment or about the care of people affected by the same 
or a similar condition, provided the research involves negligible risk.   

4. Arrangements must be in place to comply with s 32 (consultees) and s 33 
(additional safeguards).   

Impairing condition 

6.49 An ethics committee may not approve a project unless it is connected with an “impairing 
condition” or its treatment.791  Ensuring the research is related to the person’s condition is 
described by Lewis as the “subject condition” requirement.792 

                                                           
788    The legal representative under the CT Regulations has legal authority to give consent or refusal.  The 

differences between the two regimes regarding consultees can be confusing to researchers.  In 2010 
the NRES released an on-line toolkit offering practical advice on the confusing legal requirements and 
is explained in a video: https://connect.le.ac.uk/alctoolkit/ 

789    Mental Capacity Act 2005, s 30(4). 
790    Mental Capacity Act 2005, ss 31(2)–(5). 
791    Mental Capacity Act 2005, ss 31(2) and 31(3).  An impairing condition is one which is, or may be, either 

the cause or the effect of an impairment or disturbance in the functioning of the mind or brain or which 
contributes to it. 

792    Interview with Professor Penney Lewis, King’s College London, London, 7 May 2015. See also P Lewis 
“Procedures that are Against the Medical Interests of Incompetent Adults” (2002) OJLS 575 at 602. This 
was also originally contemplated by the Law Commission, above n 125 at 98-100. 
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in the course of research, their continued participation would be unlawful unless the 
procedures applying to incapacitated participants were then followed. 

6.47 A key difference under the CT Regulations is that consent survives the loss of capacity.  If the 
person loses capacity during the research then a legal representative (who may be a 
professional) can consent on the person’s behalf.788 

Ethics committee approval: key requirements 

6.48 Under the MCA, an ethics committee, established as the “appropriate body”, must approve 
any medical research project,789 and can only approve a project that involves a person who 
lacks the capacity to consent to involvement if the following requirements are met:790 

1. The research must be connected to an impairing condition affecting the person 
or his treatment.   

2. There must be reasonable grounds for believing that research of comparable 
effectiveness cannot be carried out if the project has to be confined to, or only 
relate to, people who have capacity to consent to taking part. 

3. The research must: 

(a) have the potential to benefit the person without imposing a burden that is 
disproportionate to the benefit, or 

(b) be intended to provide knowledge about the causes of the impairing 
condition, its treatment or about the care of people affected by the same 
or a similar condition, provided the research involves negligible risk.   

4. Arrangements must be in place to comply with s 32 (consultees) and s 33 
(additional safeguards).   

Impairing condition 

6.49 An ethics committee may not approve a project unless it is connected with an “impairing 
condition” or its treatment.791  Ensuring the research is related to the person’s condition is 
described by Lewis as the “subject condition” requirement.792 

                                                           
788    The legal representative under the CT Regulations has legal authority to give consent or refusal.  The 

differences between the two regimes regarding consultees can be confusing to researchers.  In 2010 
the NRES released an on-line toolkit offering practical advice on the confusing legal requirements and 
is explained in a video: https://connect.le.ac.uk/alctoolkit/ 

789    Mental Capacity Act 2005, s 30(4). 
790    Mental Capacity Act 2005, ss 31(2)–(5). 
791    Mental Capacity Act 2005, ss 31(2) and 31(3).  An impairing condition is one which is, or may be, either 

the cause or the effect of an impairment or disturbance in the functioning of the mind or brain or which 
contributes to it. 

792    Interview with Professor Penney Lewis, King’s College London, London, 7 May 2015. See also P Lewis 
“Procedures that are Against the Medical Interests of Incompetent Adults” (2002) OJLS 575 at 602. This 
was also originally contemplated by the Law Commission, above n 125 at 98-100. 
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6.50 It is important that impairing conditions are linked to the condition that is being researched.  
For example, research that considers the increased incidence of falls in the elderly may justify 
enrolling people with dementia.  However, enrolling people with dementia in genetic research 
to examine the genomes of a rare cancer unrelated to dementia should not, and did not, gain 
ethical approval.793 

The necessity condition  

6.51 Section 31(4) of the MCA requires reasonable grounds for believing that if research were to 
be confined only to people who lacked capacity to consent, it would not be as effective.  This 
condition is described by Lewis as the “necessity” requirement, because research of equal 
effectiveness could not be carried out if confined to participants with capacity.794 

Example: Observational study in an acute psychiatric-care setting where the necessity condition was 
not satisfied 

6.52 The Social Care Research Ethics Committee declined to approve a proposed study of acute 
psychiatric care in respect of people who lacked capacity.  The researcher wanted to observe 
the mental health assessment process, including both the mental health practitioner and the 
service user.795 The study raised the issue of the consent mechanism at a time when people 
lack capacity to consent because of a critical illness, but may regain capacity.  The necessity 
condition was not met because research could have been carried out equally well by only 
including assessments of psychiatric patients who had the capacity to consent to taking part.   
The ethics committee noted that the research was of no personal benefit to the individuals 
and there were “non-negligible” risks involved given the intrusive nature of the assessment 
process. In addition, having a personal consultee,796 such as a family member, give consent 
could potentially cause a conflict of interest and would place more stress on the participants. 

6.53 A similar study was approved which aimed to include participants who had sufficient capacity 
to agree to the researcher being present at the assessment (assent and no dissent). Consent 
for the data collected at the time of the assessment to be included in the research was sought 
if and when the person regained capacity. If the person did not regain capacity, or refused to 
allow their data to be used in the research, it would be discarded.797    

  

                                                           
793    As was the case in a large longitudinal study, the “100,000 Genomes” project.  Interview with Nigel 

Wellman, Chair of the Oxford C Ethics Committee,( Oxford, 2 June 2015).  The project will sequence 
100,000 genomes from around 70,000 people.  Participants are NHS patients with a rare disease, plus 
their families, and patients with cancer www.genomicsengland.co.uk/the-100000-genomes-project.  

794   Lewis (2002), above n 792. 
795   “Exploring AMHP decision-making during mental health assessments”, Extracts of anonymised minutes 

released by the National Social Care Research Ethics Committee, 12 June 2015. 
796   Personal consultees are discussed below. 
797   Stevens, above n 787. 
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in the course of research, their continued participation would be unlawful unless the 
procedures applying to incapacitated participants were then followed. 

6.47 A key difference under the CT Regulations is that consent survives the loss of capacity.  If the 
person loses capacity during the research then a legal representative (who may be a 
professional) can consent on the person’s behalf.788 

Ethics committee approval: key requirements 

6.48 Under the MCA, an ethics committee, established as the “appropriate body”, must approve 
any medical research project,789 and can only approve a project that involves a person who 
lacks the capacity to consent to involvement if the following requirements are met:790 

1. The research must be connected to an impairing condition affecting the person 
or his treatment.   

2. There must be reasonable grounds for believing that research of comparable 
effectiveness cannot be carried out if the project has to be confined to, or only 
relate to, people who have capacity to consent to taking part. 

3. The research must: 

(a) have the potential to benefit the person without imposing a burden that is 
disproportionate to the benefit, or 

(b) be intended to provide knowledge about the causes of the impairing 
condition, its treatment or about the care of people affected by the same 
or a similar condition, provided the research involves negligible risk.   

4. Arrangements must be in place to comply with s 32 (consultees) and s 33 
(additional safeguards).   

Impairing condition 

6.49 An ethics committee may not approve a project unless it is connected with an “impairing 
condition” or its treatment.791  Ensuring the research is related to the person’s condition is 
described by Lewis as the “subject condition” requirement.792 

                                                           
788    The legal representative under the CT Regulations has legal authority to give consent or refusal.  The 

differences between the two regimes regarding consultees can be confusing to researchers.  In 2010 
the NRES released an on-line toolkit offering practical advice on the confusing legal requirements and 
is explained in a video: https://connect.le.ac.uk/alctoolkit/ 

789    Mental Capacity Act 2005, s 30(4). 
790    Mental Capacity Act 2005, ss 31(2)–(5). 
791    Mental Capacity Act 2005, ss 31(2) and 31(3).  An impairing condition is one which is, or may be, either 

the cause or the effect of an impairment or disturbance in the functioning of the mind or brain or which 
contributes to it. 

792    Interview with Professor Penney Lewis, King’s College London, London, 7 May 2015. See also P Lewis 
“Procedures that are Against the Medical Interests of Incompetent Adults” (2002) OJLS 575 at 602. This 
was also originally contemplated by the Law Commission, above n 125 at 98-100. 
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condition, its treatment or about the care of people affected by the same 
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Balancing the benefit and burden of research 

6.54 Where the research meets the requirement of being connected to the person’s impairing 
condition but does not have the potential to benefit the person without imposing a burden that 
is disproportionate to that benefit,798 the MCA imposes a number of additional requirements.  
There must be reasonable grounds for believing that:799 

x The risk to the research subject is likely to be negligible [minimal];800 

x Anything done to, or in relation to, the research subject will not interfere with the 
person’s privacy or freedom of action in a significant way; 

x Anything done, to or in relation to, the research subject will not be unduly invasive or 
restrictive.   

6.55 The research should have the potential to benefit the person without imposing a burden that 
is disproportionate to that benefit.  Therefore, if participants stand to benefit personally from 
the research, a greater level of risk or inconvenience may be acceptable.801  
 

6.56 The Scottish and English legal frameworks adopt similar approaches to the benefit and risk 
thresholds, but with nuanced differences.  The Scottish legislation says that where the 
research entails “no foreseeable risk, or only a minimal foreseeable risk”,802 the research must 
be “likely to produce real and direct benefit” to the adult.803  

 

6.57 Manning argues that the Scottish model is clearer and more protective of subjects because it 
only allows minimal risk, regardless of the potential to benefit the adult, whereas the MCA 
does not define what an acceptable risk might be.804  At the time the MCA Bill was before the 
UK Parliament there was a misapprehension that the Scottish wording “real and direct benefit” 
was too restrictive and that it meant that there would definitely have to be benefit to the 
individual research participant.805  The approach taken in the MCA was also justified as 

                                                           
798   Mental Capacity Act 2005, s 31(4). Examples of possible benefits to participants include developing 

more effective ways of treating them or managing their condition, improving the quality of their care, 
discovering the cause of this would be helpful to them, and reducing the risk of harm or disadvantage. 
MCA Code of Practice, above n 285 at [11.14].  Examples of useful general knowledge might be to see 
whether a particular way of helping people with congenital learning disabilities might also help people 
with disabilities caused by head injuries MCA Code of Practice at [11.17]. 

799   Mental Capacity Act 2005, s 31(6). 
800   The Government committee considering the MCA Bill considered that ”negligible” was synonymous with 

“minimal”.  Joint Committee On Human Rights Fourth Report (on HL Bill 13) (24 January 2005) 
http://www.parliament.the-stationery-office.co.uk/pa/jt200405/jtselect/jtrights/26/2607.htm, at [4.67]. 

801  This kind of research is sometimes referred to as “therapeutic” research.  However the distinction 
between therapeutic and non-therapeutic research can be difficult.  Under the NEAC guidelines, 
“intervention studies” refers to research that includes therapeutic interventions as well as preventative 
and diagnostic interventions, above n 726. 

802   Adults with Incapacity (Scotland) Act 2000, s 51(3)(d). 
803   Adults with Incapacity (Scotland) Act 2000, s 51(3)(a).  If it is not of real and direct benefit, it must be 

likely to benefit others with the same incapacity through ‘significant improvement in the scientific 
understanding of the adult’s incapacity to the attainment of real and direct benefit to the adult or to other 
persons having the same incapacity”, s 51(4).  Therefore, the necessity and condition requirements of 
both laws are similar. 

804    Manning, above n 722 at 527. 
805    Joint Committee On Human Rights Fourth Report, above n 779 at [4.63]. 
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covering the broad range of research possible under the Bill (“intrusive research”), rather than 
only direct medical interventions.806 

 

6.58 The Scottish model does not address the principle of proportionality when taking into account 
the relative risks and benefits of participating in research.807  By comparison, the MCA 
recognises a greater risk (burden) is justified where there is potential to benefit the individual 
concerned.808 

Consultees 

6.59 Section 32 of the MCA requires researchers to have adequate arrangements in place for 
consulting designated persons (“consultees”) about whether a person lacking capacity should 
take part in the research.  Reasonable steps must be taken to identify a “personal consultee”. 
This should be someone who knows the individual who lacks capacity in a personal capacity 
and is able to advise the researcher about the person’s wishes and feelings in relation to the 
research.809  This will ordinarily be a family member or someone close to the person, or it 
could be someone acting under a lasting power of attorney (LPA) or appointed by the court. 

6.60 If no appropriate person can be identified who is willing to act as a personal consultee, the 
researcher may consult a “nominated consultee”, that is, someone appointed by the 
researcher who has some connection with the participant (often a paid care worker or 
professional) and is independent of the research.  Researchers have sometimes shown a 
reluctance to have a nominated consultee where a personal consultee is not available, or 
more rarely, where there is a conflict of interest.810 

6.61 The consultee gives advice rather than consent.811  They must be given information about the 
project and advise on what the participant’s wishes and feelings would be about taking part, 
similar to the approach taken when assessing a person’s best interests under s 4 of the MCA.  
A key difference in the CT Regulations is that it gives the legal authority to enrol a person in 
research to someone else (other than the researcher),812 whereas, under the MCA, it is the 
researcher who makes the decision about participation, provided the process has been 
approved by an ethics committee. 

  

                                                           
806    Joint Committee On Human Rights Fourth Report, above n 779 at [4.55]. 
807    Mental Capacity Act 2005, s 31(5)(a). 
808    The omission of the principle of proportionality in the Scottish legislation in respect of research was 

noted by the Joint Committee on Human Rights, above n 779.  The general principles in Part I of the 
Scottish legislation include the ”least restrictive” principle and that there should be “ no intervention in 
the affairs of an adult unless the person responsible for authorising or effecting the intervention is 
satisfied  that the intervention will benefit the adult and that such benefit cannot reasonably be achieved 
without intervention,”  s 1(2).   

809   Mental Capacity Act 2005, s 32(2). 
810   Stevens, above n 786.   For example, Independent Mental Capacity Advocates (IMCAs) appointed under 

the MCA could be a nominated consultee, but are not currently appointed for this purpose (Interview 
with Dr Michael Dunn, Ethox Centre, Oxford University and member of the Social Care Research Ethics 
Committee, Oxford, June 2015). 

811   Mental Capacity Act 2005, s 32(4).  Guidance on nominating a consultee for research involving adults 
who lack capacity to consent issued under s 32(3) of the MCA, Department of Health, 2008.   

812    The legal representative can either be personal or professional and the latter can include the patient’s 
own doctor unless connected to the research study: Clinical Trials regulations, above n 772 at Part 5. 
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806    Joint Committee On Human Rights Fourth Report, above n 779 at [4.55]. 
807    Mental Capacity Act 2005, s 31(5)(a). 
808    The omission of the principle of proportionality in the Scottish legislation in respect of research was 

noted by the Joint Committee on Human Rights, above n 779.  The general principles in Part I of the 
Scottish legislation include the ”least restrictive” principle and that there should be “ no intervention in 
the affairs of an adult unless the person responsible for authorising or effecting the intervention is 
satisfied  that the intervention will benefit the adult and that such benefit cannot reasonably be achieved 
without intervention,”  s 1(2).   

809   Mental Capacity Act 2005, s 32(2). 
810   Stevens, above n 786.   For example, Independent Mental Capacity Advocates (IMCAs) appointed under 

the MCA could be a nominated consultee, but are not currently appointed for this purpose (Interview 
with Dr Michael Dunn, Ethox Centre, Oxford University and member of the Social Care Research Ethics 
Committee, Oxford, June 2015). 

811   Mental Capacity Act 2005, s 32(4).  Guidance on nominating a consultee for research involving adults 
who lack capacity to consent issued under s 32(3) of the MCA, Department of Health, 2008.   

812    The legal representative can either be personal or professional and the latter can include the patient’s 
own doctor unless connected to the research study: Clinical Trials regulations, above n 772 at Part 5. 
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6.62 The consultee provisions in the MCA are stronger than the steps required under Right 7(4) in 
New Zealand and are tantamount to a power of veto over participation in the research.  The 
researcher must take heed of any advice from the consultee that enrolment or continued 
involvement in the study would be contrary to the wishes of the person who lacks capacity.813  
Even if a person with capacity had originally consented to join the research project, if they 
later lose their capacity they must be withdrawn if this approval process has not been 
completed, unless withdrawal of the treatment would involve significant risk to their health.814 

Additional safeguards 

6.63 The consultee provisions in s 32 also need to be read in light of additional safeguards in s 33 
which include “dissent” during the course of the research.815  These provisions mean that the 
research cannot proceed if the person appears to object, unless it would protect them from 
harm or reduce their pain or discomfort.816  Nor can anything be done which is contrary to an 
advance decision, or any other form of statement by the participant, of which the researcher 
is aware.817   

Emergency care research 

6.64 Where treatment is to be provided urgently, the MCA allows by exception for a person lacking 
capacity to be entered into research prior to a consultee being consulted, subject to strict 
conditions.  The researcher must either have the agreement of a doctor who is not involved 
in the research, or, if this is not practicable, comply with some other procedure laid down by 
the ethics committee when the research was approved.818  Once the urgency has passed, the 
research must not continue on this basis.819 

6.65 The CT Regulations were amended in 2006 to allow unconscious patients in emergency 
situations to be enrolled in clinical trials without prior consent, provided an appropriate 
research ethics committee has approved the research.820 

Example: PARAMEDIC-2: The adrenaline trial 

6.66 The PARAMEDIC-2 study is a large clinical trial that will involve 8000 patients and is looking 
at whether the use of adrenaline is safe and effective in the treatment of cardiac arrest.821  
The ethics committee approved the study under the CT emergency regulations.  As all 

                                                           
813   Mental Capacity Act 2005, ss 32(4) and 32(5). 
814   The consultee provisions are similar in some respects to human tissue legislation in England (Human 

Tissue Act 2004) and New Zealand (Human Tissue Act 2008) but there is no hierarchy of persons who 
can consent or object. See an explanation of the informed consent and objection provisions in the 
Human Tissue Act: A Douglass “The New Human Tissue Act” (2008) NZLJ 377. 

815    There is also a curious and slightly contradictory provision in s 33(3) of the MCA which states:  “In 
conducting the research, the interests of the participant must always be assumed to outweigh those of 
science and society.”  This principle is in compliance with international standards (Declaration of 
Helsinki, General Principle 8). 

816    Mental Capacity Act 2005, s 33(2)(a). 
817    Mental Capacity Act 2005, s 33(2)(b).   
818    Mental Capacity Act 2005, ss 32(8) and (9). 
819   Mental Capacity Act 2005, s 32(10). 
820   Medicines for Human Use (Clinical Trials) Amendment (No 2) Regulations 2006. 
821   The PARAMEDIC-2 trial was reviewed and approved by the South Central Oxford C Research Ethics 

Committee [14/SC/0137]. This clinical trial is a double blind, randomised placebo controlled trial of the 
use of adrenaline in cardiac arrest in hospital, commenced in December 2014 and runs to 2018.  As at 
11 February 2016, 2000 paramedics are now trained in the trial procedures and 1500 patients were 
recruited. http://www2.warwick.ac.uk/fac/med/research/hscience/ctu/trials/critical/paramedic2/ 
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patients undergoing treatment for cardiac arrest will lack capacity to consent to their 
participation, there was an agreed procedure for the investigators to recruit participants to the 
study.  

6.67 Adrenaline is routinely used to treat a cardiac arrest.  Analysis of international evidence 
available has shown that while use of adrenaline may improve the return of spontaneous 
circulation and short-term survival, there is insufficient evidence to suggest that it improves 
long-term survival and neurological outcome.822  International consensus demonstrated the 
need for a randomised, placebo-controlled trial of adrenaline.  Therefore there is genuine 
clinical equipoise concerning the two treatment approaches involved in this study. 

6.68 The ethics committee had to consider two main ethical issues; firstly, whether to deny patients 
adrenaline, which has been standard care for 50 years despite the growing evidence against 
its use; and, secondly, whether relatives of participants who die should be told that their family 
member was in the study, in view of the low (1 in 10) survival rates in out-of-hospital cardiac 
arrests.823 

6.69 Following a public information campaign and consultation about the study, the ethics 
committee agreed to an “opt out” process for consent.  Members of the public who do not wish 
to take part, in the event that they have a cardiac event, can request a steel “no study” 
bracelet.  In respect of whether to inform families, it was decided the burden of actively 
informing the family outweighed the potential benefit, unless families initiated contact; then 
they can meet with the ambulance team.  Although there was some public opposition,824 the 
ethics review process allowed this large and important study to proceed. 

Innovative treatment 

6.70 Although the MCA covers the involvement of incapacitated adults in research, it does not 
make specific mention of innovative treatment, which is sometimes difficult to distinguish from 
research.  Innovative treatment is often an extension of usual treatment but may expose the 
patient to a greater degree of risk than established procedures.  

6.71 In Simms v Simms,825 use of an experimental treatment, not provided during research, was 
authorised by the Family Division of the High Court when it had not been tested on human 
beings.  Its use was approved for two young patients (16-and18-years-old) who were thought 
to be suffering from variant Creutzfeldt Jakob disease (vCJD).826  Dame Elizabeth Butler-

                                                           
822  The International Liaison Committee for Resuscitation synthesised available evidence in 2010 with a re-

assessment in 2012 (see the Adrenaline Trial Protocol, 3 March 2014, Oxford C REC: 14/SC/0157).  
The circumstances are similar to those of the CRASH trial (corticosteroid randomisation after significant 
head injury): steroids that had for years been given in head injury were actually doing harm.  P Edwards, 
M Arango, L Balica and others “Final results of MRC CRASH, a randomised placebo controlled trial of 
intravenous corticosteroid in adults with head injury—outcomes at 6 months” (2005) 365 Lancet 1957. 

823   Interview with Nigel Wellman, Chair of the Oxford C Ethics Committee (Oxford, 2 June 2014). 
824   M McCartney “Adrenaline in cardiac arrest: it’s unethical for patients not to know” (2014) 349 BMJ g5258 

(22 August 2014).  In the news media it was reported that, for people to be able to opt out, “there needs 
to be an information storm so that all potential participants will see some information about the trial. 
[Only] then is it legitimate to say that anyone who has not opted out has consented to participate.” The 
author of the BMJ article then asked, “But where is the consent from the thousands of other people who 
have cardiac arrests but do not know that the adrenaline that they receive may harm them?” 

825   Simms v Simms, PA v JA [2003] 1 All ER 669, [2002] EWHC 2734 (FAM). 
826   There are no reported cases regarding research in the Court of Protection under the MCA.  Although 

this decision was made before the MCA came into force, it is likely that the Court of Protection would 
reach a similar decision, given that the innovative treatment was deemed to have been in the best 
interests of the person lacking capacity to consent:  Letts, above n 282 at 149. 
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6.62 The consultee provisions in the MCA are stronger than the steps required under Right 7(4) in 
New Zealand and are tantamount to a power of veto over participation in the research.  The 
researcher must take heed of any advice from the consultee that enrolment or continued 
involvement in the study would be contrary to the wishes of the person who lacks capacity.813  
Even if a person with capacity had originally consented to join the research project, if they 
later lose their capacity they must be withdrawn if this approval process has not been 
completed, unless withdrawal of the treatment would involve significant risk to their health.814 

Additional safeguards 

6.63 The consultee provisions in s 32 also need to be read in light of additional safeguards in s 33 
which include “dissent” during the course of the research.815  These provisions mean that the 
research cannot proceed if the person appears to object, unless it would protect them from 
harm or reduce their pain or discomfort.816  Nor can anything be done which is contrary to an 
advance decision, or any other form of statement by the participant, of which the researcher 
is aware.817   

Emergency care research 

6.64 Where treatment is to be provided urgently, the MCA allows by exception for a person lacking 
capacity to be entered into research prior to a consultee being consulted, subject to strict 
conditions.  The researcher must either have the agreement of a doctor who is not involved 
in the research, or, if this is not practicable, comply with some other procedure laid down by 
the ethics committee when the research was approved.818  Once the urgency has passed, the 
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6.65 The CT Regulations were amended in 2006 to allow unconscious patients in emergency 
situations to be enrolled in clinical trials without prior consent, provided an appropriate 
research ethics committee has approved the research.820 

Example: PARAMEDIC-2: The adrenaline trial 

6.66 The PARAMEDIC-2 study is a large clinical trial that will involve 8000 patients and is looking 
at whether the use of adrenaline is safe and effective in the treatment of cardiac arrest.821  
The ethics committee approved the study under the CT emergency regulations.  As all 

                                                           
813   Mental Capacity Act 2005, ss 32(4) and 32(5). 
814   The consultee provisions are similar in some respects to human tissue legislation in England (Human 

Tissue Act 2004) and New Zealand (Human Tissue Act 2008) but there is no hierarchy of persons who 
can consent or object. See an explanation of the informed consent and objection provisions in the 
Human Tissue Act: A Douglass “The New Human Tissue Act” (2008) NZLJ 377. 

815    There is also a curious and slightly contradictory provision in s 33(3) of the MCA which states:  “In 
conducting the research, the interests of the participant must always be assumed to outweigh those of 
science and society.”  This principle is in compliance with international standards (Declaration of 
Helsinki, General Principle 8). 

816    Mental Capacity Act 2005, s 33(2)(a). 
817    Mental Capacity Act 2005, s 33(2)(b).   
818    Mental Capacity Act 2005, ss 32(8) and (9). 
819   Mental Capacity Act 2005, s 32(10). 
820   Medicines for Human Use (Clinical Trials) Amendment (No 2) Regulations 2006. 
821   The PARAMEDIC-2 trial was reviewed and approved by the South Central Oxford C Research Ethics 

Committee [14/SC/0137]. This clinical trial is a double blind, randomised placebo controlled trial of the 
use of adrenaline in cardiac arrest in hospital, commenced in December 2014 and runs to 2018.  As at 
11 February 2016, 2000 paramedics are now trained in the trial procedures and 1500 patients were 
recruited. http://www2.warwick.ac.uk/fac/med/research/hscience/ctu/trials/critical/paramedic2/ 
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823   Interview with Nigel Wellman, Chair of the Oxford C Ethics Committee (Oxford, 2 June 2014). 
824   M McCartney “Adrenaline in cardiac arrest: it’s unethical for patients not to know” (2014) 349 BMJ g5258 
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825   Simms v Simms, PA v JA [2003] 1 All ER 669, [2002] EWHC 2734 (FAM). 
826   There are no reported cases regarding research in the Court of Protection under the MCA.  Although 

this decision was made before the MCA came into force, it is likely that the Court of Protection would 
reach a similar decision, given that the innovative treatment was deemed to have been in the best 
interests of the person lacking capacity to consent:  Letts, above n 282 at 149. 
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Sloss accepted that, although the patients would not recover, the treatment offered the only 
hope for them in slowing down the decline in their condition.  The concept of “benefit” in this 
context would encompass:827 

An improvement from the present state of illness, or a continuation of the existing state of 
illness without deterioration for a longer period than might otherwise have occurred, or for 
the prolongation of life for a longer period that might otherwise have occurred. 

6.72 The current standards in New Zealand828 have reduced the scope of ethical review, which no 
longer covers “innovative practice”, or what was referred to as “innovative treatment” in earlier 
standards,829 and as “new or unorthodox treatment” in the Cartwright Report.830  People 
receiving such treatments who are unable to consent through their incapacity are just as 
vulnerable, however, as patients involved in research.  They may be just as unaware that they 
may be exposed to unnecessary or unacceptable risks. This was the case with the patients 
whose treatment was investigated in the Cartwright inquiry.  Any review of the regulatory 
framework for ethics review should therefore put innovative treatment back into the scope of 
ethical review, as originally recommended by the Cartwright Report.831 

Summary 

6.73 There is a wide range of circumstances in which people who lack capacity to consent to 
research could, and should, share in the benefits and burdens of research.  The key question 
is how to protect vulnerable research participants from harm and exploitation without 
excluding the populations to which they belong from the benefits of research. 

6.74 Right 7(4) of the HDC Code is an inadequate legal basis for allowing participation in research 
by adults incapable of giving informed consent.  In addition, the outdated provisions of the 
PPPR Act do not allow their participation in a sufficient range of research, or support people 
with diminished capacity to participate in worthwhile research that may benefit them. 

6.75 Within a cohesive regulatory framework, where the risks are minimal, the law should permit 
research on people who lack capacity that has potential to benefit either them or other people 
with a similar condition, provided there are clear statutory safeguards to protect the interests 
of such vulnerable research participants. 

  

                                                           
827   Simms v Simms, above n 825 at [57]. 
828   Ministry of Health Standard Operating Procedures for Health and Disability Ethics Committees (MOH, 

Wellington, 2014) www.ethics.health.govt.nz. 
829   Ministry of Health Operation Standards for Ethics Committees (Updated ed, MOH, Wellington, 2006). 
830   The “unfortunate experiment” was concerned with a situation where withholding of standard treatment 

of the time from women with pre-invasive cervical cancer was not thought by the researcher to expose 
them to harm. The women concerned did not give informed consent to participation in research and 
were unaware they were participating in medical experimentation. Cartwright report, above n 740. 

831   New Zealand Law Society submission to NEAC (16 February 2012). 
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RECOMMENDATIONS FOR RESEARCH ON PEOPLE WHO LACK 
CAPACITY 

1. The recommendation is to adopt the main features of sections 30 – 34 of the 
MCA so that research may only be undertaken on people who lack capacity 
provided the following conditions are satisfied: 

a) The research is approved by an ethics committee. 
 
b) An Impairing condition: the research must be connected with the cause 

or treatment of the condition affecting the potential research 
participant.832 

 
c) The necessity condition: research of a similar nature cannot be carried 

out with comparable effectiveness on an adult who is capable of 
consenting to participate.833 

 
d) Balancing the benefits and burdens of research: the research must 

have either (a) the potential to benefit the person without imposing a 
disproportionate burden, or (b) is intended to provide knowledge of the 
causes or treatment of, or care of persons affected by, the same or 
similar conditions.834 

 
e) There is minimal risk: If the research falls into category (b) above, there 

must be reasonable grounds for believing that both the risks to the 
person from taking part in the project are likely to be negligible, and it 
will be minimally invasive or restrictive.835 

  
f) Consultees: researchers must take reasonable steps to identify an 

appropriate person who is interested in the participant’s welfare and can 
advise the researcher of the participant’s likely wishes and feelings – if 
they had capacity – about taking part, and their continued involvement 
in the research; as well as the ability to appoint independent 
advocates.836 

 
g) Additional safeguards for “dissent”: nothing may be done to the person 

in relation to research to which the person appears to object, or which 
is contrary to any effective prior statement. 

 
h) Emergency care research: an opinion from an independent doctor, or, 

if this is not practicable, following an agreed process with an ethics 
committee. 
 

i) Innovative treatment and practice: is included within the scope of ethical 
review.   

                                                           
832   Mental Capacity Act 2005, s 31(2). 
833   Mental Capacity Act 2005, s 31(4). 
834   Mental Capacity Act 2005, s 31(5). 
835   Mental Capacity Act 2005, s 31(6). 
836   Mental Capacity Act 2005, ss 32(2) and (4). 
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827   Simms v Simms, above n 825 at [57]. 
828   Ministry of Health Standard Operating Procedures for Health and Disability Ethics Committees (MOH, 

Wellington, 2014) www.ethics.health.govt.nz. 
829   Ministry of Health Operation Standards for Ethics Committees (Updated ed, MOH, Wellington, 2006). 
830   The “unfortunate experiment” was concerned with a situation where withholding of standard treatment 

of the time from women with pre-invasive cervical cancer was not thought by the researcher to expose 
them to harm. The women concerned did not give informed consent to participation in research and 
were unaware they were participating in medical experimentation. Cartwright report, above n 740. 

831   New Zealand Law Society submission to NEAC (16 February 2012). 
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832   Mental Capacity Act 2005, s 31(2). 
833   Mental Capacity Act 2005, s 31(4). 
834   Mental Capacity Act 2005, s 31(5). 
835   Mental Capacity Act 2005, s 31(6). 
836   Mental Capacity Act 2005, ss 32(2) and (4). 
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Chapter 7:  Code of Practice 

 
Chapter 7 is in three sections: 

A. A description of the English Code of Practice under the Mental Capacity Act. 
 

B. The case for a Code of Practice in New Zealand. 
 

C. Discussion of current guidance and scopes of practice for health practitioners 
undertaking capacity assessments in New Zealand; a survey undertaken of doctors 
concerning such assessments; and first steps towards establishing nationally 
consistent guidance, with the development of a Toolkit for Assessing Capacity. 

Introduction 

7.1 In New Zealand, there is no nationally accepted Code of Practice or statutory guidance on 
capacity law and practice for health practitioners, lawyers or others involved with people with 
impaired capacity.  Understanding the law and applying it is an inherently interdisciplinary 
exercise combining law, healthcare and ethics.  It involves health practitioners (doctors, 
nurses and psychologists) making the capacity assessment and lawyers and judges applying 
that assessment to the legal tests.  Social workers, healthcare providers and families often 
initiate the legal process and provide valuable information about a person’s preferences.  

 

7.2 If there is to be a wider review of the PPPR Act, and its interface with the HDC Code, then it 
would be premature to draft a complete Code of Practice at present, when the law may 
change.  The revised law should provide simple and concise legislation with an accompanying 
Code of Practice that would aid its implementation.837   The MCA Code of Practice has been 
pivotal in implementing the English legislation. It provides an excellent model from which to 
develop a New Zealand Code of Practice. 
 

7A: THE MENTAL CAPACITY ACT (MCA) CODE OF PRACTICE 

Legal effect 

7.3 A central feature of the Mental Capacity Act (MCA) is authorising the issue of more detailed 
statutory guidance in the form of a Code of Practice that sets standards for the guidance of 
people using the Act’s provisions.  The policy intent of the MCA recognised that complex 
legislation of this sort requires an accompanying Code of Practice for the practical guidance 
of health professionals, lawyers and a range of people involved with adult incapacity and those 
affected by its provisions.ϴϯϴ   The MCA Code of Practice (Code of Practice) was formally 

                                                           
837   See discussion in Chapter IB, Overview of New Zealand Law and Chapter 4 Defining Capacity.   
838    Provision for statutory guidance is made in the Act under s 42 of the MCA 2005.  House of Lords, House 

of Commons Draft Mental Incapacity Bill, above n 779 at 64 [229]. 
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issued in April 2007 and came into effect on 1 October 2007 as the statutory guidance for the 
entire MCA 2005 as originally enacted.839   By comparison, in Singapore where the English 
MCA was adopted nearly in its entirety, a Code of Practice was drafted, and put in place by 
the Office of the Public Guardian, at the same the new legislation was passed.840  Both of 
these Codes of Practice provide guidance to anyone who is working with or caring for adults 
who may lack capacity to make particular decisions.  They explain the key concepts of 
capacity and best interests and how the law operates on a day-to-day basis. Examples of best 
practice are set out for carers and a wide range of professionals involved, reflecting a multi-
disciplinary approach to applying the law. 

7.4 The English Code of Practice is issued under the statute, which means that certain categories 
of people have a legal duty to have regard to it when working with or caring for adults who 
may lack capacity to make decisions for themselves.841  These people include: an attorney 
under a lasting power of attorney (LPA), a deputy appointed by the Court of Protection (COP), 
healthcare professionals, researchers, independent mental capacity advocates (IMCAs) and 
paid workers acting on behalf of the person who lacks capacity.   

7.5 The Act and the Code of Practice are constructed on the assumption that the vast majority of 
decisions concerning adults who lack capacity are taken informally and collaboratively by 
individuals or groups of people consulting and working together, rather than by one individual 
who is given special legal status to make decisions.   For most day-to-day actions the 
“decision-maker” is the carer most directly involved with the person at the time.  Where the 
decision involves the provision of medical treatment, the doctor or other clinician responsible 
for administering the treatment or carrying out the procedure is the decision-maker, and in 
some cases the Court of Protection is involved.842  

7.6 The Code of Practice also aims to provide help and guidance to the wide range of less formal 
carers, such as close family and friends, who have important relationships with the person 
lacking capacity and are able to support them.  It also emphasises that there are specific 
decisions that can never be made or actions that can never be carried out under the Act, 
whether by family members, carers, professionals, attorneys or the Court of Protection, 
because they are so personal to the individual concerned,843 or governed by other 
legislation.844   

Sanctions for non-compliance 

7.7 The Code of Practice is viewed as guidance, rather than instruction.845  It requires that certain 
cases to be brought before the court, but no legal liability arises from a breach of the Code 

                                                           
839    MCA Code of Practice, above n 164.  A supplement to the Code has since been issued separately to 

deal with the deprivation of liberty provisions inserted into MCA by the Mental Health Act 2007, which 
came into effect in April 2009.  The Department of Health and the Office of the Public Guardian have 
also produced complementary materials to the MCA Code of Practice.   

840    Mental Capacity Act 2008 (Singapore); Office of the Public Guardian Code of Practice: Mental Capacity 
Act (Chapter 177A) (3rd ed, OPG, Singapore, 2015). The Code of Practice is also much shorter, 100, 
not 300 pages long, as with the MCA Code of Practice. Interview with Sumytra Menon, lawyer involved 
with drafting the Singapore MCA Code of Practice, Senior Assistant Director, Centre for Biomedical 
Ethics, National University of Singapore, 31 March 2015, Singapore. 

841    Mental Capacity Act 2005, s 42(4) and (5). 
842    MCA Code of Practice, above n 163 at 5.8. 
843    For example, decisions concerning family relationships such as consenting to marriage or a civil 

partnership: Mental Capacity Act 2005, s 27. 
844    For example, treatment for mental disorder under Part 4 of the Mental Health Act 1983: Mental Capacity 

Act 2005, s 28, or s 29 – voting rights. 
845    MCA Code of Practice, above n 164 at 1. 
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entire MCA 2005 as originally enacted.839   By comparison, in Singapore where the English 
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these Codes of Practice provide guidance to anyone who is working with or caring for adults 
who may lack capacity to make particular decisions.  They explain the key concepts of 
capacity and best interests and how the law operates on a day-to-day basis. Examples of best 
practice are set out for carers and a wide range of professionals involved, reflecting a multi-
disciplinary approach to applying the law. 
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who is given special legal status to make decisions.   For most day-to-day actions the 
“decision-maker” is the carer most directly involved with the person at the time.  Where the 
decision involves the provision of medical treatment, the doctor or other clinician responsible 
for administering the treatment or carrying out the procedure is the decision-maker, and in 
some cases the Court of Protection is involved.842  
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carers, such as close family and friends, who have important relationships with the person 
lacking capacity and are able to support them.  It also emphasises that there are specific 
decisions that can never be made or actions that can never be carried out under the Act, 
whether by family members, carers, professionals, attorneys or the Court of Protection, 
because they are so personal to the individual concerned,843 or governed by other 
legislation.844   

Sanctions for non-compliance 

7.7 The Code of Practice is viewed as guidance, rather than instruction.845  It requires that certain 
cases to be brought before the court, but no legal liability arises from a breach of the Code 

                                                           
839    MCA Code of Practice, above n 164.  A supplement to the Code has since been issued separately to 

deal with the deprivation of liberty provisions inserted into MCA by the Mental Health Act 2007, which 
came into effect in April 2009.  The Department of Health and the Office of the Public Guardian have 
also produced complementary materials to the MCA Code of Practice.   

840    Mental Capacity Act 2008 (Singapore); Office of the Public Guardian Code of Practice: Mental Capacity 
Act (Chapter 177A) (3rd ed, OPG, Singapore, 2015). The Code of Practice is also much shorter, 100, 
not 300 pages long, as with the MCA Code of Practice. Interview with Sumytra Menon, lawyer involved 
with drafting the Singapore MCA Code of Practice, Senior Assistant Director, Centre for Biomedical 
Ethics, National University of Singapore, 31 March 2015, Singapore. 

841    Mental Capacity Act 2005, s 42(4) and (5). 
842    MCA Code of Practice, above n 163 at 5.8. 
843    For example, decisions concerning family relationships such as consenting to marriage or a civil 

partnership: Mental Capacity Act 2005, s 27. 
844    For example, treatment for mental disorder under Part 4 of the Mental Health Act 1983: Mental Capacity 

Act 2005, s 28, or s 29 – voting rights. 
845    MCA Code of Practice, above n 164 at 1. 
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itself.  Nevertheless, a failure on the part of a health professional to comply with the Code’s 
guidance would be taken into account in any relevant proceedings in a court or tribunal.  It 
would, for example, be relevant to an assessment of a doctor’s fitness to practice before the 
General Medical Council.ϴ4ϲ 

7.8 Compliance with the Code of Practice is relevant to the application of the statutory defences 
that are available to health professionals under the MCA.  Section 5 of the MCA, for instance, 
provides certain statutory protection to carers and healthcare professionals who provide care 
and treatment that is necessary and in the best interests of a person who lacks capacity to 
consent.847   In the law reform process that produced the MCA, the legal position of informal 
carers, such as family members, was carefully considered.  It was recognised that it was 
essential that family members and carers comply with their legal responsibilities, and 
understand the seriousness of their actions and the need to be accountable for them.  
However, it was considered inappropriate to impose on them a strict requirement to act in 
accordance with the Code of Practice.848  Although not under a legal duty, informal carers still 
have an obligation to act in accordance with the principles of the MCA and the best interests 
of a person lacking capacity.849 

Tool for interpretation of the MCA 

7.9 Judges frequently use the Code of Practice to interpret and apply the law.850   In G v E,851 for 
instance, Mr Justice Baker explained how the Code of Practice applied in a decision not to 
appoint a sister and a former carer as personal welfare deputies for E, a 20-year-old man who 
suffered from severe disabilities.  While the Code of Practice gives examples where it can be 
impracticable to insist on decisions being taken by the court rather than by the appointment 
of a deputy, the scheme of the MCA is to only appoint deputies under s 16(4) in exceptional 
circumstances, and they were not found in this case.852   

7.10 The Code of Practice can be used as evidence in a court or a tribunal.   In Aintree University 
Hospitals NHS Foundation Trust v James,853 the first decision of the Supreme Court under 
the MCA, the Court addressed the question of how doctors and courts should decide when it 
is in the best interests of a person who lacks capacity to be given, or not given, treatment 
necessary to sustain life.  In a unanimous decision, Lady Hale accepted the statements in the 

                                                           
846    Brazier and Cave, above n 295. 
847    Mental Capacity Act 2005, s 5. The provisions of section 5 are based on the common law doctrine of 

necessity as set out in Re F, above n 125.  In addition, s 6 places clear limits on the use of force or 
restraint by only permitting restraint where this is necessary to protect the person from harm and is a 
proportionate response to the risk of harm.  It is beyond the scope of this report to consider whether 
statutory protection for carers and health practitioners, as provided for in ss 5 and 6 of the MCA would 
be appropriate or necessary in New Zealand’s medico-legal environment under the no-fault treatment 
injury provisions of the Accident Compensation Act 2001. 

848    Ashton, above n 26 at 85.   
849    MCA Code of Practice, above n 164 at 2. 
850    Interview with Judge Elizabeth Batten, District Judge of the Court of Protection (A Douglass, 16 April 

2015, Court of Protection, London). 
851    Above n 158.  
852    In the Code of Practice examples under MCA, s 16(4) include situations that involve a series of decisions 

about medical procedures or where the assets of an incapacitated adult are of a magnitude that requires 
regular management: MCA Code of Practice, above n 163 at  [8.38] and [8.39].    At [59], Mr. Justice 
Baker interpreted these paragraphs to mean that, “Common sense suggests that the second of these 
examples is likely to arise more frequently than the first, that the appointment of deputies is more likely 
to be more common for property and affairs than for personal welfare”. 

853    Aintree, above n 164. 
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Code of Practice, regarding withholding treatment that can be futile, or overly burdensome to 
the patient, or where there is no prospect of recovery, as an accurate statement of the law.854   

MCA – problems with implementation 

7.11 The overall finding by the post-legislative scrutiny report of the House of Lords was that the 
MCA was a very significant and progressive piece of legislation, with the potential to transform 
lives.855  However, the key problem with implementation was that there was no provision in 
the MCA to monitor compliance with the Code of Practice, or with the Act more generally.856  
This point was made with some force in the House of Lords’ report: 857 

While we recognise that the application of the Act is very wide and a complete picture 
would be hard to achieve, the absence of any monitoring is indefensible, if the benefits of 
this legislation are to be delivered. 

7.12 In practice, the vast majority of cases before the COP concern property, rather than welfare 
decisions.  The experience of Senior Judge Lush of the COP is that attorneys and deputies 
show a distinct lack of knowledge of the Code of Practice, which can lead to financial abuse.858  
Most attorneys and deputies are unaware of the existence of the Code of Practice.  Very few 
have a copy of it, or have downloaded it from the internet and, even if they do have a copy, 
fewer still have read it or applied it in practice.  Senior Judge Lush says: 859 

More than any other feature of the Mental Capacity Act, the Code of Practice has potential 
to revolutionise the way we treat members of society who are unable to make their 
decisions.  Over time, the standards laid down in the Code should permeate and influence 
good practice.  However, the Code will only be a success if people know about it and read, 
mark, learn and inwardly digest it and this simply isn’t happening. 

7.13 In order to address the failure to embed the Act in everyday practice, the House of Lords 
recommended responsibility for oversight of the Act’s implementation should be given to a 
single independent body.  The intention was not to remove ultimate responsibility for the MCA 

                                                           
854    Aintree, above n 164 at [28] and [29] - Lady Hale:  “Paragraph 5.31 (of the Code of Practice) gives useful 

guidance, derived from previous case law, as to when life-sustaining treatment may not be in the 
patient’s best interests.  Both the judge and the Court of Appeal accepted them as an accurate statement 
of the law and so would I.  However, they differed as to the meaning of the words in italics.  The Code 
is no statute and should not be construed as one but it is necessary for us to consider which of them 
was closer to the correct approach.” 

855   House of Lords Select Committee on the Mental Capacity Act 2005 Mental Capacity Act 2005: post-
legislative scrutiny (TSO, London, 2014), above n 3 at [12] - [20].  The most significant exception to the 
Act being considered a good piece of legislation was criticism of the poor drafting and implementation 
of the Deprivation of Liberty Safeguards.  See Chapter 1C Problems with implementation of the MCA.   

856    While a number of the witnesses to the House of Lords Select Committee emphasised the importance 
of focusing more on supported decision-making in order to enhance compliance with the CRPD, the 
House of Lords Report did not review the compatibility of the MCA with the CRPD.  However they 
received evidence of how the use of the Act in practice could be better aligned with the UN Convention: 
House of Lords, above n 855 at [51]-[53].    

857    House of Lords, above n 855 at [35]. A mechanism for the review of the MCA Code of Practice was not 
regarded as an answer to poor implementation.   

858    Under the MCA, professionals may be employed to carry out the role of deputies and some solicitors 
specialise as professional deputies.  The Court may require a deputy to give a bond (security) for the 
discharge of their functions and submit reports to the Public Guardian.   

859    D Lush “Financial Crime Committed Against the Elderly and Infirm: A Review of its Increasing 
Prevalence and how Effective Practitioners, Public Bodies and the Courts are Tackling it” (paper 
presented at a joint seminar STEP London Central Branch and ACTAPS, London, 10 December 2014) 
at 13.   
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of the law and so would I.  However, they differed as to the meaning of the words in italics.  The Code 
is no statute and should not be construed as one but it is necessary for us to consider which of them 
was closer to the correct approach.” 

855   House of Lords Select Committee on the Mental Capacity Act 2005 Mental Capacity Act 2005: post-
legislative scrutiny (TSO, London, 2014), above n 3 at [12] - [20].  The most significant exception to the 
Act being considered a good piece of legislation was criticism of the poor drafting and implementation 
of the Deprivation of Liberty Safeguards.  See Chapter 1C Problems with implementation of the MCA.   

856    While a number of the witnesses to the House of Lords Select Committee emphasised the importance 
of focusing more on supported decision-making in order to enhance compliance with the CRPD, the 
House of Lords Report did not review the compatibility of the MCA with the CRPD.  However they 
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from government ministers, but to locate ownership of the Act in one place, so as to provide 
a clear form of accountability, and a focus for enhanced activity.860    

Quality of capacity assessments 

7.14 Evidence before the House of Lords’ Select Committee gave a bleak picture of the quality of 
capacity assessments.  The implementation of the presumption of capacity861 – the idea that 
capacity must be assumed until proven otherwise – was described as “patchy, at best”.862  
The reasons given included: a tendency among health and social care staff to make 
assumptions based on impairment; the failure to conduct assessments when necessary; poor 
quality of assessments generally; and the failure to take into account the impact of specific 
conditions on assessment.  Disconcertingly, there was evidence of the presumption of 
capacity being used to support non-intervention by service providers.  The Law Society 
referred to the presumption of capacity principle being applied “perversely”, to avoid assessing 
capacity and to justify lack of provision of services.863 

7.15 Many of the criticisms raised were about the way in which capacity assessments were being 
carried out by professionals who were not closely involved with the care of the person 
affected.864   A group of lawyers who jointly submitted evidence to the Select Committee found 
that: 865 

The best capacity assessments are by people who know P (the person who lacks 
capacity), and who have experience and training in communicating with people with 
disabilities, and who see their task as assisting P to make a decision, not testing P’s 
knowledge. 

7.16 The English experience to date has demonstrated that even the most up-to-date law that has 
a clear explanation of its core principles is difficult to embed.  It requires participation from the 
professionals and appointed decision-makers who must implement the law.  A consistent 
theme in the evidence before the House of Lords was the tension between the empowerment 
that the Act was designed to deliver and the tendency of professionals to use the Act in an 
overly protective way.866  Prevailing professional cultures of risk aversion and paternalism 
have inhibited the aspiration of empowerment for people with impaired capacity from being 
realised.867  

7.17 One of the recommendations in the House of Lords’ report is that the English Government 
work with professional regulators and the medical Royal Colleges to ensure that the MCA is 
given a higher profile.  It specifically recommended training for medical students and general 

                                                           
860    House of Lords, above n 855 at 6, [35], [36], [39].  In the event, the independent body was not 

established.   
861    Mental Capacity Act 2005, s 1(2): “A person must be assumed to have capacity unless it is established 

that he lacks capacity.” 
862    House of Lords, above n 855 at [56]. 
863    House of Lords, above n 855 at [63]. 
864    The experience of Mark Neary, father to Steven Neary, a young man in his early 20s with autism and a 

severe learning disability, who was involved with a high profile case, was that the supported process 
had turned into an adversarial one: House of Lords, above n 854 at [68].  In Hillingdon v Neary, above 
n 461, the COP held that Steven Neary had been unlawfully detained, against his own and his father’s 
wishes by the London Borough of Hillingdon in 2010.   

865    House of Lords, above n 855 at [69].  
866    See Chapter 4A Unwise decisions and the protection imperative. 
867    House of Lords, above n 855 at [15]. 
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practitioners (GPs) to embed and enhance their understanding of the MCA in view of the vital 
role that GPs play in providing healthcare in the community.868 

 

7B:  DEVELOPMENT OF A CODE OF PRACTICE FOR NEW ZEALAND 

Best practice standards  

7.18 The New Zealand health and disability sector is very familiar with professional standards, 
guidelines and Codes of Practice, and with the general use of subordinate or secondary 
legislation.869  A significant segment of New Zealand public law has evolved from subordinate 
legislation and the consideration of its legal effect.ϴϳϬ  Although there can be confusing 
terminology, many secondary sources of “subordinate legislation”, such as “guidelines”,871 are 
more concerned with establishing best practice standards than definitive rules or regulations. 

7.19 Nevertheless, the HDC Code is itself subordinate legislation, as it is a regulation issued under 
the Health and Disability Commissioner Act 1994.872   Non-compliance with practice standards 
in the health and disability sector may result in a provider of services (whether an individual 
or an institution) being found in breach of Right 4(2) of the HDC Code for failing to provide 
services that comply with “legal, professional, ethical, and other relevant standards”.873  

7.20 The HDC Code only applies to “providers” of health and disability services and does not cover 
the wide range of people, including some professionals, who may be involved with people 
with impaired capacity, such as paid carers, social workers, appointed substitute decision-
makers under an EPOA or welfare guardian, and lawyers.  Therefore, a Code of Practice 

                                                           
868    House of Lords, above n 854 at [18]. 
869   For example, the Human Assisted Reproductive Technology Act 2004 requires the Advisory Committee 

to the Minister of Health (ACART) to promulgate advice and guidelines under the framework of that Act 
and for providers of fertility services to adhere to these, including ethical review by the ethics committee 
of the assisted reproductive procedures that fall within the guidelines.   

870  The Parliament’s Regulations Review Committee may draw attention to delegated legislation, including 
legislative instruments and disallowable instruments to the House under Standing Order 319.  See R 
Carter, J McHerron and R Malone Subordinate Legislation in New Zealand (LexisNexis NZ Limited, 
Wellington, 2013) at 171.  “Instrument” as defined under the Legislation Act 2012, s 48 (a) means “any 
instrument (whether called regulations, rules, an Order in Council, a notice, bylaws, a code, a framework, 
or by any other name) that has legislative effect and that is authorised by an enactment.”  

871    For example, the Guidelines to the Mental Health (Compulsory Assessment and Treatment) Act 1992 
(Ministry of Health, Wellington, 2012) provide guidance intended to support the effective and lawful use 
of the Act and recognise that the Act is not a comprehensive framework for mental health treatment.  
The introduction to these guidelines states that “no piece of legislation can be framed in such a way that 
all circumstances that can possibly arise are precisely covered.  If there is uncertainty as to the “correct” 
interpretation, any action should be taken in good faith, be consistent with the spirit and intent of the Act, 
and reflect best clinical practice.” 

872    As noted above there is no guidance in the HDC Code about the concept of capacity – referred to as 
“competence’ or how to assess whether the person has capacity for the purpose of giving or refusing 
informed consent under Right 7 of the HDC Code.  Sanctions for a finding by the Commissioner that a 
health practitioners is in breach of the HDC Code can result in a referral to the Health Practitioners 
Disciplinary Tribunal or to the Director of Proceedings with potential for a compensation claim in the 
Human Rights Review Tribunal. 

873    For example, a GP’s failure to assess the competence of a woman with Huntington’s disease was found 
to be in breach of Right 4(2) of the HDC Code: HDC Opinion 11 HDC00647 – GP, Dr C (10 June 2013).  
See Chapter 1B. 
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independent social worker over the report of the psychiatrist who had not provided a 
“compliant” assessment of L’s capacity.  The psychiatrist had not revisited L or considered 
the use of drawings or pictures, even though this communication method was used on a daily 
basis as support for L.  The Court found that the psychiatrist’s assessment was not in keeping 
with the provision of support required under Article 12(3) of the CRPD.877   

7.23 In New Zealand, hospital social workers have traditionally been familiar with the procedural 
requirements of the PPPR Act and their role is pivotal in assisting families and coordinating 
applications to the Family Court under that Act.  Social workers now practise in diverse 
environments, from private practice, to statutory roles, and non-governmental and not-for-
profit agencies.  In response to the need to navigate the complexities of working with families 
under the PPPR Act, they have developed their own voluntary practice guidance.878  This 
requires that when a client’s capacity is being questioned, “Social workers will be competent 
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appointed substitute decision-makers, e.g. a welfare guardian or an attorney appointed under an EPOA. 
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from government ministers, but to locate ownership of the Act in one place, so as to provide 
a clear form of accountability, and a focus for enhanced activity.860    

Quality of capacity assessments 

7.14 Evidence before the House of Lords’ Select Committee gave a bleak picture of the quality of 
capacity assessments.  The implementation of the presumption of capacity861 – the idea that 
capacity must be assumed until proven otherwise – was described as “patchy, at best”.862  
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that: 865 
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disabilities, and who see their task as assisting P to make a decision, not testing P’s 
knowledge. 

7.16 The English experience to date has demonstrated that even the most up-to-date law that has 
a clear explanation of its core principles is difficult to embed.  It requires participation from the 
professionals and appointed decision-makers who must implement the law.  A consistent 
theme in the evidence before the House of Lords was the tension between the empowerment 
that the Act was designed to deliver and the tendency of professionals to use the Act in an 
overly protective way.866  Prevailing professional cultures of risk aversion and paternalism 
have inhibited the aspiration of empowerment for people with impaired capacity from being 
realised.867  

7.17 One of the recommendations in the House of Lords’ report is that the English Government 
work with professional regulators and the medical Royal Colleges to ensure that the MCA is 
given a higher profile.  It specifically recommended training for medical students and general 
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862    House of Lords, above n 855 at [56]. 
863    House of Lords, above n 855 at [63]. 
864    The experience of Mark Neary, father to Steven Neary, a young man in his early 20s with autism and a 
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had turned into an adversarial one: House of Lords, above n 854 at [68].  In Hillingdon v Neary, above 
n 461, the COP held that Steven Neary had been unlawfully detained, against his own and his father’s 
wishes by the London Borough of Hillingdon in 2010.   

865    House of Lords, above n 855 at [69].  
866    See Chapter 4A Unwise decisions and the protection imperative. 
867    House of Lords, above n 855 at [15]. 
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based on the English MCA model would need to have much wider application than standards 
for health practitioners under the current HDC Code.874 

Social workers 

7.21 In England, social workers are actively involved with the operation of the MCA, including 
assessing capacity as well as best interests, for the purpose of meeting the requirements 
under the Act, including the authorisation of Deprivation of Liberty Safeguards (DoLS) and 
reporting to the COP.875  The Code of Practice sets out case studies and gives examples of 
how to implement the law in situations that can be ethically complex and challenging.  Social 
workers are very familiar with managing a conflict between the person with impaired capacity 
and their family, or disputes between family members over the care and living arrangements 
for their relative. 

7.22 In some instances, the COP has preferred the opinion of an independent social worker on the 
issue of a person’s capacity over a medical expert on the basis that the social worker had 
greater knowledge of the person’s environment and their potential to achieve capacity for 
decision-making.  In X v K 876 a young man, L, with mild mental disability and some learning 
difficulties, had previously been assessed as lacking capacity regarding his living 
arrangements and contact with others.  When deciding an application by the local authority to 
place L in his own supported accommodation, Mrs Justice Theis preferred the evidence of an 
independent social worker over the report of the psychiatrist who had not provided a 
“compliant” assessment of L’s capacity.  The psychiatrist had not revisited L or considered 
the use of drawings or pictures, even though this communication method was used on a daily 
basis as support for L.  The Court found that the psychiatrist’s assessment was not in keeping 
with the provision of support required under Article 12(3) of the CRPD.877   

7.23 In New Zealand, hospital social workers have traditionally been familiar with the procedural 
requirements of the PPPR Act and their role is pivotal in assisting families and coordinating 
applications to the Family Court under that Act.  Social workers now practise in diverse 
environments, from private practice, to statutory roles, and non-governmental and not-for-
profit agencies.  In response to the need to navigate the complexities of working with families 
under the PPPR Act, they have developed their own voluntary practice guidance.878  This 
requires that when a client’s capacity is being questioned, “Social workers will be competent 

                                                           
874    For example, the current HDC Code does not apply to informal carers, lawyers, social workers, 

appointed substitute decision-makers, e.g. a welfare guardian or an attorney appointed under an EPOA. 
875    A “best interests assessment” is often carried out by social workers under s 4 of the MCA.  There is a 

system of accreditation and specific regulations for the role of a “best interests assessor”. See Guidance 
note: Ruck Keene and Butler-Cole, above n 201. 

876    X v K [2013] EWHC 3230 (Fam). 
877    X v K, at [51].  The Court specifically referred to [4.16] of the Code of Practice which states: “It is 

important not to assess someone’s understanding before they have been given relevant information 
about a decision. Every effort must be made to provide information in a way which is most appropriate 
to help the person understand”.  The social worker had in fact carried out a best interests assessment 
(not a capacity assessment).  However, this evidence was preferred by the Court to the capacity 
assessment undertaken by the psychiatrist, resulting in the Court requesting a further capacity 
assessment to revisit the issue of L’s capacity. 

878    Australian New Zealand Association of Social Workers (ANZASW) Social Work and Protection of 
Personal and Property Rights Act Working Group “An ANZASW Practice Note for Social Workers 
Working with the Protection of Personal and Property Rights Act 1988” (2015).  The practice note is to 
accompany the Code of Ethics of Aotearoa New Zealand Social Work Association. http://anzasw.nz/wp-
content/uploads/Practice-Note-for-SW-working-with-PPPR-Act-Sept-2015.pdf. 
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to have conversations about issues of client capacity with others involved in the client’s care,” 
and this includes understanding capacity assessments required for activation of an EPOA.879 

7.24 The next step would be for greater formal recognition to occur in New Zealand of the role of 
social workers and all allied healthcare professionals, such as speech therapists and 
occupational therapists, in working with people with impaired capacity and their families.  
Based on the experience in England, a Code of Practice could provide valuable guidance to 
them, including informing them on what the court requires from them in court proceedings. 

Guidance for lawyers 

7.25 There are guidelines issued by the Family Court for the lawyer appointed to represent a 
person subject to an application under the PPPR Act, but these guidelines are specific to the 
representation and that lawyer’s reporting to the court.ϴϴϬ  

7.26 There is a lack of guidance for lawyers generally on issues surrounding mental capacity and 
how to assess or assist clients who lack capacity.881  Property solicitors, for example, are often 
faced with questions from a family over their relative’s capacity to make an EPOA or a will.  In 
circumstances where a client’s capacity is in doubt, it is often desirable, and a matter of good 
practice, for lawyers to obtain a medical or expert opinion, especially regarding complex or 
serious decisions.  Lawyers need to know what kind of doctor or other health practitioner they 
should request an opinion from, how to clarify the relevant legal tests, how to provide the 
relevant information, and how to explain the particular areas of capacity the lawyer wishes the 
doctor to report on.  Individuals may retain capacity to make decisions in some areas of 
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complexities to the health professionals concerned. 
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7.26 There is a lack of guidance for lawyers generally on issues surrounding mental capacity and 
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circumstances where a client’s capacity is in doubt, it is often desirable, and a matter of good 
practice, for lawyers to obtain a medical or expert opinion, especially regarding complex or 
serious decisions.  Lawyers need to know what kind of doctor or other health practitioner they 
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doctor to report on.  Individuals may retain capacity to make decisions in some areas of 
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and their family, or disputes between family members over the care and living arrangements 
for their relative. 

7.22 In some instances, the COP has preferred the opinion of an independent social worker on the 
issue of a person’s capacity over a medical expert on the basis that the social worker had 
greater knowledge of the person’s environment and their potential to achieve capacity for 
decision-making.  In X v K 876 a young man, L, with mild mental disability and some learning 
difficulties, had previously been assessed as lacking capacity regarding his living 
arrangements and contact with others.  When deciding an application by the local authority to 
place L in his own supported accommodation, Mrs Justice Theis preferred the evidence of an 
independent social worker over the report of the psychiatrist who had not provided a 
“compliant” assessment of L’s capacity.  The psychiatrist had not revisited L or considered 
the use of drawings or pictures, even though this communication method was used on a daily 
basis as support for L.  The Court found that the psychiatrist’s assessment was not in keeping 
with the provision of support required under Article 12(3) of the CRPD.877   
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requirements of the PPPR Act and their role is pivotal in assisting families and coordinating 
applications to the Family Court under that Act.  Social workers now practise in diverse 
environments, from private practice, to statutory roles, and non-governmental and not-for-
profit agencies.  In response to the need to navigate the complexities of working with families 
under the PPPR Act, they have developed their own voluntary practice guidance.878  This 
requires that when a client’s capacity is being questioned, “Social workers will be competent 
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7.24 The next step would be for greater formal recognition to occur in New Zealand of the role of 
social workers and all allied healthcare professionals, such as speech therapists and 
occupational therapists, in working with people with impaired capacity and their families.  
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them, including informing them on what the court requires from them in court proceedings. 
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functioning but not in others.  They might, for example, be able to understand the issues 
involved in appointing an enduring attorney to deal with their finances but lack the capacity to 
make specific financial decisions themselves.882  A lawyer may need to explain these 
complexities to the health professionals concerned. 

7.27 The  statutory framework under the PPPR Act does not codify all the common law tests of 
capacity recognised in case law, such as the test for capacity to make a will, capacity to marry, 
capacity to make a gift, capacity to contract, capacity to litigate, and so on.   A Code of Practice 
would recognise that there are both common law and statutory tests of mental capacity, and 
would explain the different capacity tests that apply when the client may lack capacity to give 
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capacity is in doubt (LSNSW, Sydney, 2009).  See also legal toolkits available state by state in Australia, 
e.g. NSW Toolkit: http://capacityaustralia.org.au/wp-content/uploads/2013/10/NSW-Legal-kit-8pp-sept-
2013-version-.pdf. 

882   Letts, above n 282 at 175. 
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Compliance with the CRPD  

7.28 There are considerable advantages in developing a Code of Practice concurrently with reform 
of the legislation to bring the law and practice in line with the new human rights framework 
under the CRPD.  A Code of Practice would have greater impact if recognised in revised and 
well-drafted legislation, and enable better understanding of the law.  It would explain the law, 
provide public education, and establish a framework for professionals involved with people 
with impaired capacity to make decisions.  In doing so, it could reduce the need for State 
intervention and court proceedings to resolve some issues.  

7.29 A Code of Practice would be an “appropriate measure” through which New Zealand could 
implement supported decision-making in practice and would give effect to New Zealand’s 
commitment to Article 12(3) of the CRPD.883 

 

7C: THE FIRST STEP – A TOOLKIT FOR ASSESSING CAPACITY 

Who should undertake capacity assessments? 

7.30 There is no restriction in New Zealand on the range of professionals who may perform 
capacity assessments, or the scope of practice required of those who do so884 (although an 
EPOA may specify who must conduct the assessment concerning its coming into effect).885  
Only “certificates of mental incapacity” for activating EPOAs (not ”de-activating” them when 
someone regains capacity) have a prescribed form.886  In the Guidelines to the PPPR Act 
Regulations,887 the form for health practitioners completing a certificate of mental incapacity 
for an EPOA states: “Although there is no prescribed method of assessing incapacity for the 
purposes of this certificate, it is important that the practitioner records the reasons for his or 
her opinion in case it is challenged”.888  The certificate must be completed by a “relevant health 
practitioner whose scope of practice enables him or her to assess a person’s mental capacity 
and is competent to undertake an assessment of that kind.”889 

                                                           
883    United Nations Convention on the Rights of Persons with Disabilities, art 12(3). 
884    Protection of Personal and Property Rights Act 1988, s 94(4). The PPPR Act allows the court to request 

a “medical, psychiatric or psychological or other report”, Protection of Personal and Property Rights Act 
1988, s 76(1)(a).   

885    Protection of Personal and Property Rights Act 1988, s 99D(2). The donor may specify in an enduring 
power of attorney that the assessment of his or her mental capacity for the purposes of this Part be 
undertaken by a health practitioner with a specified scope of practice, but only if the scope of practice 
specified includes the assessment of a person’s mental capacity. 

886    There is no prescribed form for court applications under the PPPR Act.  A form that was originally 
developed by the late Mr Keith Matthews, partner of the law firm, Tripe Matthews and Feist, for the 
Wellington Family Court, appears on the Ministry of Justice website: http://www.justice.govt.nz/family-
justice/other-court-matters/power-to-act/getting-an-order-reviewed/forms-fees-and-cost. 

887   Protection of Personal and Property Rights Act (Enduring Powers of Attorney Forms) Regulations 2008. 
888   A social worker is not a “health practitioner” for completing the certificate but, nurses, occupational 

therapists and psychologists (in addition to doctors) are health practitioners under the Health 
Practitioners Competence Assurance Act 2003.  

889   Protection of Personal and Property Rights Act 1988, s 99D.  There is currently a proposed amendment 
to s 99D to replace the requirement that there is a prescribed form of certificate of the donor’s mental 
incapacity to the requirement for “prescribed Information”: Statutes Amendment Bill, Part 21 
Amendments to the Protection of Personal and Property Rights Act 1988, Clause 78.  In its submission 
on the Bill, the New Zealand Law Society opposed this change as regulations should not be left to define 
“prescribed information”, unless the relevant test for mental incapacity is clearly defined in the PPPR 
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7.31 The Medical Council of New Zealand has advised that all doctors should be able to assess 
capacity.890   The Medical Council lists 36 vocational scopes of practice, none of which include 
a specific criterion for assessing mental (in)capacity.891  A “scope of practice” is not, however, 
intended to describe or prescribe how practice is undertaken but rather the areas of medicine 
in which a doctor is permitted to practise. 892   The expected “competence” of doctors to 
undertake capacity assessments is underpinned more by the training required to be a member 
of the relevant medical Colleges.   Nurses could also be expected to undertake capacity 
assessments, but there is similarly no indication that assessing capacity is within the 
competencies required of nurses or within their scope of practice.893 

7.32 Typically, a general practitioner in the primary care setting who has knowledge of the person 
and the family may be approached to complete a capacity assessment.  Where cases are 
complicated by existing medical or psychiatric conditions, a psychiatrist, geriatrician, or 
psychogeriatrican may become involved.  Increasingly, clinical psychologists undertake 
capacity assessments, not only in their more traditional spheres of intellectual disability and 
brain injury, but also in the elder care setting.894 

7.33 Neuropsychologists can have a more specialised role where a person’s incapacity is 
borderline and requires more in-depth assessment.  These assessments are based on how 
best to identify a person’s cognitive strengths and weaknesses for specific tasks, rather than 
on a “one size fits all” approach.895  Psychological testing includes assessing executive 
functioning in intellectual disability and assessing impairment in a person’s ability to “weigh 
up” information as part of the reasoning process.896  These matters can be very relevant to 
assessing the extent to which a person’s decision-making is unduly influenced by others, via 

                                                           
Act.  The Law Society noted that what constitutes mental incapacity is an area of difficulty under the 
PPPR Act that is in need of legislative clarification: New Zealand Law Society “Statutes Amendment Bill” 
(29 January 2016).  
http://www.lawsociety.org.nz/__data/assets/pdf_file/0008/98207/Statutes-Amendment-Bill,-Part-21-29-
1-16.pdf at 4. 

890    Report of the Minister for Senior Citizens on the review of the amendments to the Protection of Personal 
and Property Rights Act 1988 made by the Protection of Personal and Property Rights Amendment Act 
2007 (Ministry of Social Development, Wellington, 2014), above n 73 at 13; see also Skegg and 
Paterson, above n 580 at 231.   

891    Medical Council of New Zealand 
  https://www.mcnz.org.nz/get-registered/scopes-of-practice/vocational-registration/types-of-vocational-

scope/. “Scope of practice” means any health service that forms part of a health profession and that is 
for the time being described under section 11”, Health Practitioners Competence Assurance Act 2003, 
s 5.  Psychiatrists are expected to be able to perform mental capacity evaluations and have the option 
of completing a Certificate of Advanced Training in Psychiatry of Old Age, which includes a standard 
on capacity assessments for testamentary capacity and EPOAs. 
https://www.ranzcp.org/Files/PreFellowship/2012-Fellowship-Program/Psychiatry-of-Old-Age-
Certificate/Old-age-Certificate-requirements.aspx. 

892    Email communication from David Dunbar, (Registrar, Medical Council of New Zealand) on scope of 
practice (16 March 2016). 

893    The New Zealand Council: http://www.nursingcouncil.org.nz/Nurses/Scopes-of-practice. 
894    There has been a submission to the Psychologists Board by neuropsychologists for capacity 

assessments to be included as a competency within their scope of practice (Email communication from 
K Cunningham (neuropsychologist), (29 May 2016). 

895    KL Cunningham “Neuropsychological Assessment of Medico-Legal Capacity in the New Zealand 
Context” in JAB Macniven (ed) Neuropsychological Formulation: a clinical casebook (Springer, New 
York, 2016) at 114. 

896    Psychologists use a variety of tests, for example, ABAS-II (Adaptive Behaviour Assessment System-
Second Edition), whereby adaptive functioning scales can be filled out by the person and a reliable 
informant (family member and/or health professional).  This test gives information of the person’s actual 
daily functioning skills without support or assistance.  Cunningham, above n 895 at 94. 
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Compliance with the CRPD  

7.28 There are considerable advantages in developing a Code of Practice concurrently with reform 
of the legislation to bring the law and practice in line with the new human rights framework 
under the CRPD.  A Code of Practice would have greater impact if recognised in revised and 
well-drafted legislation, and enable better understanding of the law.  It would explain the law, 
provide public education, and establish a framework for professionals involved with people 
with impaired capacity to make decisions.  In doing so, it could reduce the need for State 
intervention and court proceedings to resolve some issues.  

7.29 A Code of Practice would be an “appropriate measure” through which New Zealand could 
implement supported decision-making in practice and would give effect to New Zealand’s 
commitment to Article 12(3) of the CRPD.883 

 

7C: THE FIRST STEP – A TOOLKIT FOR ASSESSING CAPACITY 

Who should undertake capacity assessments? 

7.30 There is no restriction in New Zealand on the range of professionals who may perform 
capacity assessments, or the scope of practice required of those who do so884 (although an 
EPOA may specify who must conduct the assessment concerning its coming into effect).885  
Only “certificates of mental incapacity” for activating EPOAs (not ”de-activating” them when 
someone regains capacity) have a prescribed form.886  In the Guidelines to the PPPR Act 
Regulations,887 the form for health practitioners completing a certificate of mental incapacity 
for an EPOA states: “Although there is no prescribed method of assessing incapacity for the 
purposes of this certificate, it is important that the practitioner records the reasons for his or 
her opinion in case it is challenged”.888  The certificate must be completed by a “relevant health 
practitioner whose scope of practice enables him or her to assess a person’s mental capacity 
and is competent to undertake an assessment of that kind.”889 
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885    Protection of Personal and Property Rights Act 1988, s 99D(2). The donor may specify in an enduring 
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undertaken by a health practitioner with a specified scope of practice, but only if the scope of practice 
specified includes the assessment of a person’s mental capacity. 

886    There is no prescribed form for court applications under the PPPR Act.  A form that was originally 
developed by the late Mr Keith Matthews, partner of the law firm, Tripe Matthews and Feist, for the 
Wellington Family Court, appears on the Ministry of Justice website: http://www.justice.govt.nz/family-
justice/other-court-matters/power-to-act/getting-an-order-reviewed/forms-fees-and-cost. 

887   Protection of Personal and Property Rights Act (Enduring Powers of Attorney Forms) Regulations 2008. 
888   A social worker is not a “health practitioner” for completing the certificate but, nurses, occupational 

therapists and psychologists (in addition to doctors) are health practitioners under the Health 
Practitioners Competence Assurance Act 2003.  

889   Protection of Personal and Property Rights Act 1988, s 99D.  There is currently a proposed amendment 
to s 99D to replace the requirement that there is a prescribed form of certificate of the donor’s mental 
incapacity to the requirement for “prescribed Information”: Statutes Amendment Bill, Part 21 
Amendments to the Protection of Personal and Property Rights Act 1988, Clause 78.  In its submission 
on the Bill, the New Zealand Law Society opposed this change as regulations should not be left to define 
“prescribed information”, unless the relevant test for mental incapacity is clearly defined in the PPPR 
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7.31 The Medical Council of New Zealand has advised that all doctors should be able to assess 
capacity.890   The Medical Council lists 36 vocational scopes of practice, none of which include 
a specific criterion for assessing mental (in)capacity.891  A “scope of practice” is not, however, 
intended to describe or prescribe how practice is undertaken but rather the areas of medicine 
in which a doctor is permitted to practise. 892   The expected “competence” of doctors to 
undertake capacity assessments is underpinned more by the training required to be a member 
of the relevant medical Colleges.   Nurses could also be expected to undertake capacity 
assessments, but there is similarly no indication that assessing capacity is within the 
competencies required of nurses or within their scope of practice.893 

7.32 Typically, a general practitioner in the primary care setting who has knowledge of the person 
and the family may be approached to complete a capacity assessment.  Where cases are 
complicated by existing medical or psychiatric conditions, a psychiatrist, geriatrician, or 
psychogeriatrican may become involved.  Increasingly, clinical psychologists undertake 
capacity assessments, not only in their more traditional spheres of intellectual disability and 
brain injury, but also in the elder care setting.894 

7.33 Neuropsychologists can have a more specialised role where a person’s incapacity is 
borderline and requires more in-depth assessment.  These assessments are based on how 
best to identify a person’s cognitive strengths and weaknesses for specific tasks, rather than 
on a “one size fits all” approach.895  Psychological testing includes assessing executive 
functioning in intellectual disability and assessing impairment in a person’s ability to “weigh 
up” information as part of the reasoning process.896  These matters can be very relevant to 
assessing the extent to which a person’s decision-making is unduly influenced by others, via 
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(29 January 2016).  
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practice (16 March 2016). 
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894    There has been a submission to the Psychologists Board by neuropsychologists for capacity 

assessments to be included as a competency within their scope of practice (Email communication from 
K Cunningham (neuropsychologist), (29 May 2016). 

895    KL Cunningham “Neuropsychological Assessment of Medico-Legal Capacity in the New Zealand 
Context” in JAB Macniven (ed) Neuropsychological Formulation: a clinical casebook (Springer, New 
York, 2016) at 114. 

896    Psychologists use a variety of tests, for example, ABAS-II (Adaptive Behaviour Assessment System-
Second Edition), whereby adaptive functioning scales can be filled out by the person and a reliable 
informant (family member and/or health professional).  This test gives information of the person’s actual 
daily functioning skills without support or assistance.  Cunningham, above n 895 at 94. 
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emotional or sexual manipulation, for example, and to whether a person has capacity if they 
decline good support offered to them.  

7.34 Members of the different health professions may have different approaches to assessing 
capacity, depending on the assessment methods to which they adhere.897  Where possible, it 
is best to have a health practitioner who knows the person conduct the assessment.  In many 
instances, practice nurses, social workers and occupational therapists may be part of a multi-
disciplinary team that contributes to that assessment. 

Existing guidance for assessing capacity 

7.35 In New Zealand, Young,898 and more recently Astell,899 have described approaches to 
capacity assessment for doctors.  However, in contrast to the developments under the MCA 
and similar laws, no specific guidance has been established in New Zealand that takes into 
account the provisions of both the PPPR Act and the HDC Code, human rights developments 
under the CRPD, and the need to recognise tikanga Māori and cultural diversity within clinical 
practice. 

7.36 Traditionally, clinicians900 have used intuitive or unstructured methods of capacity assessment 
– sometimes referred to as “clinical judgement”.  This approach is not accurate enough and 
will not withstand legal scrutiny, for example when assessing a person’s capacity to make a 
will or gift significant assets.  There is often a misconception that tools for assessing cognitive 
impairment, such as the Mini-Mental State Examinations that produce a scored measure of 
cognitive function, are sufficient.  However, these tools are not specific tests of decision-
making capacity.901  Furthermore, the correlation between decision-making capacity and 
cognitive ability is not reliable in a legal setting, especially in the earlier stages of dementia. 

7.37 A variety of methods of capacity assessment have been published internationally but these 
mainly relate to other jurisdictions.902  The MacArthur Competence Assessment Tool for 
Treatment (MacCAT-T)903 has provided the basis for a clinical tool now used widely to assess 
capacity.  It is internationally regarded as a “gold standard” of assessment, but requires some 
familiarity and training to use correctly.   It has been used in the United States to assess 
decision-making capacity in relation to treatment decisions in many different clinical contexts, 

                                                           
897    K Sullivan “Neuropsychological assessment of mental capacity” (2004) 13 Neuropsych Rev 131. 
898    G Young “How to Assess a Patient’s Competence” (2004) Feb New Eth J 41.  This seminal article was 

the first New Zealand specific method developed for GPs to assess capacity under the PPPR Act using 
a mnemonic for remembering the assessment procedure (“Play SOCCUR Excellently”). 

899    H Astell, J Hyun-Lee and S Sankran “Review of capacity assessments and recommendations for 
examining capacity” (2013) 126 NZMJ 1383).  Drs Astell and colleagues in the Community Geriatrics 
Department at Middlemore Hospital, Counties and Manukau DHB, identified the need to train specialist 
nurses and GPs to perform capacity assessments and developed a resource kit for this purpose.     

900    The term ‘clinician’ is used to refer to health practitioners and can include, doctors, nurses and 
psychologists. 

901     M Folstein, SE Folstein and PR McHugh “’Mini-Mental State’ – A Practical Method for Grading the 
Cognitive State of Patients for the Clinician” (1975) 12 J Psychiatr Res 189. 

902    Examples internationally: T Grisso and P Appelbaum Competence Assessment Tool for Treatment 
(MacCAT-T) (Professional Resources Press, Sarasota, FL, 1998) (USA); Mental Capacity Act 2005 
Code of Practice Chapter 4,  A Ruck Keene (ed) Assessment of mental capacity: a practical guide for 
doctors and lawyers (4th ed, British Medical Society and the Law Society, London, 2015) (UK);  Attorney 
General Capacity Toolkit (New South Wales, 2008) and Capacity Australia “Mini-legal Kits” 
www.capacityaustralia.org.au/resources/mini-legal-kits (Australia);  
Ontario Ministry of the Attorney General “Guidelines for Conducting Assessments of Capacity” (2005) 
http://www.attorneygeneral.jus.gov.on.ca (Canada). 

903    Grisso and Appelbaum, above n 902, refer to capacity assessments for research participation. 
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including research.904  This clinical tool provides a semi-structured interview that enables the 
assessor to evaluate capacity in terms of four abilities closely resembling the criteria in the 
MCA test905 (and the legal tests in the PPPR Act).  A semi-structured interview approach is 
one which provides a framework for questioning, but which allows the clinician to insert details 
that are relevant to the issue and to the person being assessed. This approach can assist the 
clinician to ensure that the assessment is systematic and complete but is also sufficiently 
flexible and specific to the decision and circumstances. 

7.38 Major problems faced in the development and implementation of standards for assessing 
decision-making capacity are inter-rater reliability and the extent to which standards can be 
objective.906  Assessment of capacity will incorporate elements of value and rationality and 
the question is how to apply this in a clinical setting,907 particularly where the person has a 
severe psychiatric disorder.  A particular difficulty that can arise for the clinician is whether the 
person’s ability to manipulate the information (that is, “foresee the consequences” or “use or 
weigh” the information) meets the standard of capacity.  The assessment should focus on the 
process used in coming to a decision, not the content of the decision itself.  However, 
assessing how a person weighs up the consequences is particularly subject to normative bias, 
based on the clinician’s own value judgements about how the patient “ought to” use the 
information.908  This may extend to cultural bias when assessing Māori, and generally there is 
a risk of failing to recognise the diverse cultural contexts within which capacity assessments 
are carried out.909  

A survey of doctors in New Zealand 

7.39 In December 2015, as part of this research project, a survey entitled, “What do you know 
about assessing capacity, and what would help you do it better?” was sent to all doctors 
working at both Hutt Valley and Wellington hospitals.910  Information and a link to the survey 
were also published in three national newsletters widely read by GPs.911  The aim of this 
survey was three-fold: to increase awareness of the role of capacity assessments; to 
determine what doctors already know about the principles of capacity assessment; and to 
determine what their educational needs and preferences might be. 

                                                           
904    P Appelbaum “Assessment of patients’ competence to consent to treatment” (2007) 357 New Eng J Med 

1834. Note the legal test is slightly different – refer to Chapter 4 on Defining Capacity.   
905    G Richardson “Mental Capacity at the Margin: the Interface between Two Acts” (2010) Med Law R 63. 
906    See Chapter 4A Defining Capacity. 
907    LC Charland “Mental Competence and Value: the Problem of Normativity in the Assessment of Decision-

making Capacity” (2001) 8 Psychiat Psychol L 135. 
908    Banner, above n 547. 
909    See Chapter 2E Supported decision-making in practice and in English case law. 
910    The survey was a collaboration by the writer with a number of doctors, led by Dr Greg Young, 

psychiatrist, Capital & Coast DHB.  The collaboration involved Dr Crawford Duncan (psychiatrist), Dr 
Lorraine Davison (psychiatry registrar), Capital & Coast DHB; Dr Ben Gray, (Academic GP, Wellington 
School of Medicine, University of Otago); and Professor John McMillan (Director of the Bioethics 
Centre, University of Otago).   A pilot survey was carried out at Hawkes Bay DHB in collaboration with 
Drs Lucy Fergus, Ian Hosford and Elaine Plesner.  The survey received ethical approval from the 
Otago University Human Research Ethics Committee, (D15/213) and the institutional ethics 
committees of the Hawkes Bay and Capital & Coast DHBs.  Statistical advice for the analysis of the 
survey was provided by Ellen Hewitt.   

911    The Royal College of New Zealand General Practitioners (RCNZGP) circulated the survey on its 
electronic newsletter, ePulse and it was reported in New Zealand  Doctor, “Closer look at GPs tricky 
job of judging mental capacity”, NZ Doctor.co.nz, 16 December 2015 
www.nzdoctor.co.nz/.../2015/...2015/.../closer-look-taken-at-gps'-tricky- 
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emotional or sexual manipulation, for example, and to whether a person has capacity if they 
decline good support offered to them.  

7.34 Members of the different health professions may have different approaches to assessing 
capacity, depending on the assessment methods to which they adhere.897  Where possible, it 
is best to have a health practitioner who knows the person conduct the assessment.  In many 
instances, practice nurses, social workers and occupational therapists may be part of a multi-
disciplinary team that contributes to that assessment. 

Existing guidance for assessing capacity 

7.35 In New Zealand, Young,898 and more recently Astell,899 have described approaches to 
capacity assessment for doctors.  However, in contrast to the developments under the MCA 
and similar laws, no specific guidance has been established in New Zealand that takes into 
account the provisions of both the PPPR Act and the HDC Code, human rights developments 
under the CRPD, and the need to recognise tikanga Māori and cultural diversity within clinical 
practice. 

7.36 Traditionally, clinicians900 have used intuitive or unstructured methods of capacity assessment 
– sometimes referred to as “clinical judgement”.  This approach is not accurate enough and 
will not withstand legal scrutiny, for example when assessing a person’s capacity to make a 
will or gift significant assets.  There is often a misconception that tools for assessing cognitive 
impairment, such as the Mini-Mental State Examinations that produce a scored measure of 
cognitive function, are sufficient.  However, these tools are not specific tests of decision-
making capacity.901  Furthermore, the correlation between decision-making capacity and 
cognitive ability is not reliable in a legal setting, especially in the earlier stages of dementia. 

7.37 A variety of methods of capacity assessment have been published internationally but these 
mainly relate to other jurisdictions.902  The MacArthur Competence Assessment Tool for 
Treatment (MacCAT-T)903 has provided the basis for a clinical tool now used widely to assess 
capacity.  It is internationally regarded as a “gold standard” of assessment, but requires some 
familiarity and training to use correctly.   It has been used in the United States to assess 
decision-making capacity in relation to treatment decisions in many different clinical contexts, 
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including research.904  This clinical tool provides a semi-structured interview that enables the 
assessor to evaluate capacity in terms of four abilities closely resembling the criteria in the 
MCA test905 (and the legal tests in the PPPR Act).  A semi-structured interview approach is 
one which provides a framework for questioning, but which allows the clinician to insert details 
that are relevant to the issue and to the person being assessed. This approach can assist the 
clinician to ensure that the assessment is systematic and complete but is also sufficiently 
flexible and specific to the decision and circumstances. 

7.38 Major problems faced in the development and implementation of standards for assessing 
decision-making capacity are inter-rater reliability and the extent to which standards can be 
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person’s ability to manipulate the information (that is, “foresee the consequences” or “use or 
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working at both Hutt Valley and Wellington hospitals.910  Information and a link to the survey 
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survey was three-fold: to increase awareness of the role of capacity assessments; to 
determine what doctors already know about the principles of capacity assessment; and to 
determine what their educational needs and preferences might be. 

                                                           
904    P Appelbaum “Assessment of patients’ competence to consent to treatment” (2007) 357 New Eng J Med 

1834. Note the legal test is slightly different – refer to Chapter 4 on Defining Capacity.   
905    G Richardson “Mental Capacity at the Margin: the Interface between Two Acts” (2010) Med Law R 63. 
906    See Chapter 4A Defining Capacity. 
907    LC Charland “Mental Competence and Value: the Problem of Normativity in the Assessment of Decision-

making Capacity” (2001) 8 Psychiat Psychol L 135. 
908    Banner, above n 547. 
909    See Chapter 2E Supported decision-making in practice and in English case law. 
910    The survey was a collaboration by the writer with a number of doctors, led by Dr Greg Young, 

psychiatrist, Capital & Coast DHB.  The collaboration involved Dr Crawford Duncan (psychiatrist), Dr 
Lorraine Davison (psychiatry registrar), Capital & Coast DHB; Dr Ben Gray, (Academic GP, Wellington 
School of Medicine, University of Otago); and Professor John McMillan (Director of the Bioethics 
Centre, University of Otago).   A pilot survey was carried out at Hawkes Bay DHB in collaboration with 
Drs Lucy Fergus, Ian Hosford and Elaine Plesner.  The survey received ethical approval from the 
Otago University Human Research Ethics Committee, (D15/213) and the institutional ethics 
committees of the Hawkes Bay and Capital & Coast DHBs.  Statistical advice for the analysis of the 
survey was provided by Ellen Hewitt.   

911    The Royal College of New Zealand General Practitioners (RCNZGP) circulated the survey on its 
electronic newsletter, ePulse and it was reported in New Zealand  Doctor, “Closer look at GPs tricky 
job of judging mental capacity”, NZ Doctor.co.nz, 16 December 2015 
www.nzdoctor.co.nz/.../2015/...2015/.../closer-look-taken-at-gps'-tricky- 
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7.40 This was a mixed-methods, cross-sectional survey consisting of four parts, using convenience 
sampling.912  Part 1 collected demographic information, including the doctor’s seniority, 
specialty, and frequency of experience with patients who may lack capacity.  Part 2 asked 
doctors about the characteristics of a patient lacking capacity who they had encountered in 
the past year.  Part 3 consisted of 13 questions testing the doctor’s knowledge about the 
principles of capacity assessment. Part 4 asked whether the doctor had received any 
postgraduate training on capacity assessment, whether they felt confident enough to defend 
their decisions in court, whether they considered assessing capacity to be within their scope 
of practice, and how they might like to receive educational material in the future. The final 
question asked doctors to describe what they considered to be the main difficulties they faced 
when assessing capacity. 

7.41 A total of 74 GPs and 153 hospital doctors responded, the majority of whom were medical 
consultants.  In view of the number of doctors invited to participate, the results are of limited 
generalisability to all New Zealand doctors.  However, valuable information was obtained, as 
the results showed that the doctors responding lacked knowledge regarding capacity 
assessments.  A significant portion of GPs (24.3%) and hospital doctors (30.1%) did not 
consider capacity assessments to be within their scope of practice.   Hospital doctors were 
sometimes confused as to whose job it was to assess capacity: i.e. whether they should take 
responsibility for the assessment of their patient or whether to refer them to a specialist, such 
as a psychiatrist or geriatrician.  The median score on the multiple-choice questions in Part 3 
was 17/26 for GPs and 18/26 for hospital doctors.  Many doctors appeared not to realise that 
capacity assessment was decision-specific, and many incorrectly believed that a patient’s 
next of kin (without possession of a power of attorney) could give legal consent on that 
patient’s behalf. 

7.42 The vast majority of respondents had not had any formal training in capacity assessment.  
Those doctors who had training scored slightly higher than their peers.  Doctors gave various 
reasons why they had difficulty with assessments, including lack of knowledge and 
confidence, time pressures, and lack of understanding of the relevant law.  GPs also identified 
having to involve patients’ families as an area of difficulty.  The reasons given were: resulting 
pressure from relatives for the GP to do a “grey area” assessment; family having 
“preconceived ideas”; family not understanding end-of-life care issues; family giving 
conflicting information to that received from the patient; and conflict between relatives.  

7.43 It is clear that most doctors sampled would benefit from structured, formal training in 
assessing capacity that would impart both clinical and legal knowledge.  The survey showed 
that medical education in this area is particularly urgent, given that most respondents 
indicated that greater than 20 percent of their patients were aged 65 years or more, and that 
they had fairly frequently (6 – 12 times per year) been concerned about a patient’s capacity, 
or had to do a capacity assessment.  Many respondents were enthusiastic about the prospect 
of learning how to better assess capacity, choosing various options for receiving educational 
material, and provided positive feedback to the authors for undertaking this research. 

                                                           
912    The survey was based on work by Ganzini and colleagues that examined a number of misconceptions 

and uncertainties about capacity assessment in a group of old-age psychiatrists, physicians and 
psychologists in the United States: L Ganzini, L Volicer, W Nelson and others “Pitfalls in Assessment of 
Decision-Making Capacity”(2003) 44 Psychosom 237. 
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A toolkit for assessing capacity  

7.44 The survey clearly identified the need for professional education of doctors on how to assess 
capacity and on the legal framework.   The authors have therefore developed guidance, in the 
form of a toolkit, using the results of the survey and their combined experience of teaching 
how to assess capacity to doctors, medical students and other clinicians.913   This toolkit was 
circulated widely in draft among doctors (and some lawyers) and was presented at a workshop 
attended by mainly hospital doctors and social workers.914  Detailed written feedback was 
received from over 30 respondents, including GPs and hospital doctors.  

7.45 The toolkit is intended to assist doctors and other health practitioners, including psychologists, 
nurses, occupational therapists (clinicians) and social workers who may be involved in 
assessing capacity.  Guidance or standards for health practitioners need to be clear, 
appropriate and practically useful to clinicians.915  A key factor in developing the toolkit has 
been to ensure it provides the right balance of legal and clinical knowledge for clinicians using 
it.  The toolkit recognises the need for culturally responsive practice when undertaking 
capacity assessments, especially if the person undergoing the assessment is from a different 
culture to the clinician.  Tikanga Māori has been included by making whakawhanaungatanga, 
and the process of engagement and establishing connections between people, a platform for 
supported decision-making.916 The toolkit is therefore the first step towards providing a 
consistent and systematic approach to assessing capacity within the New Zealand healthcare 
setting. 

7.46 The toolkit for assessing capacity is annexed to this report.917 

 

  

  

                                                           
913    A Douglass, G Young and J McMillan “A Toolkit for Assessing Capacity” (201�) 

www.lawfoundation.org.nz; Appendix D. 
914    “Elder Law in the Health Sector for %right Star Training, Capacity assessments of older patients” 

(Crowne Plaza, Auckland, 24 February 2016).  The Royal New Zealand College of General Practitioners 
(RCNZGPs) circulated the draft toolkit to a special interest group and various doctors were targeted 
through the network of doctors who supported the project. 

915   L Anderson “:riting a new code of ethics for sports physicians� principles and challenges” (2009) 0 %r 
J Sports Med 1. 

916    See Chapter 2D The Cultural Dimension.  Advice on tikanga Māori was received from Dr Jo %axter, 
Associate Dean of Māori, University of Otago. 

917    Douglass, Young and McMillan, above 913, Appendix D. 
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913    A Douglass, G Young and J McMillan “A Toolkit for Assessing Capacity” (201�) 

www.lawfoundation.org.nz; Appendix D. 
914    “Elder Law in the Health Sector for %right Star Training, Capacity assessments of older patients” 
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 RECOMMENDATIONS FOR A NEW ZEALAND CODE OF PRACTICE 

The recommendations in relation to a Code of Practice for New Zealand are: 

1. Revised incapacity legislation should provide for a Code of Practice to be 
developed by the government agency responsible for the legislation, in 
consultation with the health and disability, social development and justice 
sectors, with enabling provisions in the legislation modelled on those of the 
MCA. 
 

2. There should be a statutory requirement for public consultation and input by 
the health and disability, social development and justice sectors, in formulating 
the Code, and in subsequent reviews, as with the HDC Code.918 
  

3. The Code of Practice should provide guidance on the interface between the 
revised legislation and the notion of capacity or “competence” as used in the 
statement of Rights in the Code of Health and Disability Services Consumers’ 
Rights (the HDC Code). 
 

4. The Code of Practice should explain, and make provision for, supported 
decision-making as a form of best practice, in keeping with the United Nations 
Convention on the Rights of Persons with Disabilities (CRPD) and tikanga 
Māori, as identified in this report.  
 

5. An independent statutory body should be given responsibility for 
implementation of the new legislation and for monitoring implementation of the 
Code of Practice. 
 

6. That independent body should promote professional education and 
involvement of the relevant health practitioner registration authorities, 
Colleges and allied social work organisations, in this task. 
 

7. The development of the Code of Practice should commence concurrently with 
a review of the PPPR Act, so it can be in place on commencement of revised 
legislation.  

 

  

                                                           
918    Health and Disability Commissioner Act 1994, s 21. 
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Chapter 8: Conclusion – a Checklist for Reform 
 

Chapter 8 is in four sections: 

A.  A summary of the useful provisions in the Mental Capacity Act that could be adopted 
with some modifications into revised New Zealand legislation. 

B. Major gaps in current New Zealand law that need to be filled. 

C. A Code of Practice to assist with implementation of the law. 

D. Further features of the Mental Capacity Act in the checklist for reform. 

Conclusion 

8.1 The PPPR Act has provided New Zealand with a progressive model for adult guardianship 
law underpinned by sound human rights principles.  The Act reflects the need to strike a 
balance between promoting autonomy and providing necessary intervention to safeguard the 
interests of people with impaired capacity in a range of circumstances.  However, the 
legislation’s weakness lies in its unnecessary complexity and lack of clarity about two 
essential concepts.  These are firstly, capacity – the bright legal line determining whether 
intervention is permitted in people’s lives; and secondly, best interests – the standard upon 
which others should make decisions when a person is unable to make decisions for 
themselves, taking into account the will and preferences of the person concerned. 

 

8.2 Importantly, the PPPR Act lacks an adequate mechanism for oversight of its implementation 
in keeping with the principles underpinning it.  There has never been a public body that 
champions it and educates the public, and professionals working within the health and 
disability sector, about it.  For the legal framework to have more integrity, a clear and precise 
law is needed that is accessible to all.  Otherwise it runs the risk of being largely ignored, or 
being considered ineffective in safeguarding and promoting the rights of people with impaired 
capacity.  

 

8.3 This report has identified useful provisions of the Mental Capacity Act 2005 (for England and 
Wales) that could be adopted, with some changes, into revised New Zealand legislation.  The 
MCA has codified decades of judge-made law, and English case law is relied upon for 
interpreting our law when it is similar to the MCA. The MCA provides for the specialised 
jurisdiction of the Court of Protection, which develops corresponding expertise and case law. 
It also provides for a Code of Practice.  This has led to greater transparency (of both the 
standards and the process) concerning decision-making for people who lack capacity, under 
a single piece of legislation that has codified much of the common law.  English law under the 
MCA has also embraced the growing role of human rights instruments – such as the European 
Convention on Human Rights (ECHR) and the United Nations Convention on the Rights for 
Persons with Disabilities (CRPD) – in developing its principles.  New Zealand should draw on 
this English experience, using these positive features of the MCA in the revision of our law. 

 
 

ϭϳϯ 
 

8.4 The CRPD offers new ways of thinking about capacity, particularly in its emphasis on 
supported decision-making and recognition of universal legal capacity.  New Zealand lags 
behind comparable jurisdictions in its commitment to implement the CRPD.   Much of the 
international discussion has been on the positive rights in the CRPD, plus access to decision-
making support under Article 12(3) for people with impaired capacity for decision-making.  
There has been less discussion about how to provide the corresponding safeguards 
concerned, not only in respect for the “rights, will and preferences” of the person, but also 
safeguards from undue influence and dealing with conflicts of interest, under Article 12(4).919  
A finding of this report is that supported decision-making and substitute decision-making – as 
currently understood in adult guardianship law – are not mutually exclusive concepts. For a 
workable law, there is a need for a more integrated approach for these two models of decision-
making for them to co-exist.   

 

8.5 Implementing the concept of supported decision-making as understood in the CRPD presents 
challenges as well as opportunities for policy- and law-makers.  New Zealand has a history of 
adding an innovative cultural dimension to its law and policy.   We should develop a law that 
fits our population size, and our social and cultural expectations.   There needs to be flexibility 
in the legal framework to reflect the fact that a wide range of people with impaired capacity 
and circumstances may be affected by it: people with learning disabilities, older adults with 
dementia, those with acquired brain injuries, and those whose capacity is affected by mental 
illness. 

 

8.6 The law’s approach to autonomy is often regarded as too individualistic. There is now greater 
recognition of the importance of relationships, as our autonomy is strongly influenced by our 
social and cultural context.   The positive obligation to recognise support relationships in the 
CRPD has synergies with tikanga Māori, where values of individual autonomy and collective 
decision-making work alongside each other. 

 

8.7 This report has put forward a number of recommendations for reform of the PPPR Act.  These 
recommendations fall into four categories. Firstly, certain provisions of the MCA are identified 
that could easily be inserted (with some modifications) into the PPPR Act to give greater 
integrity to its legal framework and to assist with the interpretation of the HDC Code.  
Secondly, there are some major gaps identified in New Zealand law that need to be filled.  
Thirdly, the MCA Code of Practice is commended as an excellent model for implementing 
mental capacity law from which New Zealand could learn by introducing a similar Code with 
a statutory imprimatur. Fourthly, other useful aspects of the MCA are identified which this 
report has not covered in detail due to the scope of this research project but should form part 
of a wider review of the law. 

 

 
 
  

                                                           
9ϭ9    A recent report released by the Essex Autonomy Project on legal reform across the UK on the rights of 

persons with disabilities provides informed discussion on legal reform of mental capacity legislation and 
the necessary safeguards contemplated by art 12(4) of the CRPD across the three jurisdictions in the 
UK: W Martin, S Michalowski, J Stavert and others The Essex Autonomy Project Three Jurisdictions 
Report: Towards Compliance with the CRPD Art.12 in Capacity Incapacity Legislation Across the UK 
(Essex Autonomy Project, University of Essex, 6 June 2016). 
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9ϭ9    A recent report released by the Essex Autonomy Project on legal reform across the UK on the rights of 

persons with disabilities provides informed discussion on legal reform of mental capacity legislation and 
the necessary safeguards contemplated by art 12(4) of the CRPD across the three jurisdictions in the 
UK: W Martin, S Michalowski, J Stavert and others The Essex Autonomy Project Three Jurisdictions 
Report: Towards Compliance with the CRPD Art.12 in Capacity Incapacity Legislation Across the UK 
(Essex Autonomy Project, University of Essex, 6 June 2016). 
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8A:  PROVISIONS OF THE MCA THAT COULD BE INSERTED INTO THE PPPR ACT 

8.8 The PPPR Act is in need of review and the HDC Code is silent on the definition of the capacity 
or “competence” that a person requires to make an informed healthcare decisions. The 
recommendations below aim to inject more clarity into the key concepts governing decision-
making for those with impaired capacity, notably, into the concepts of supported decision-
making; capacity itself; and the notion of best interests as a standard governing decision-
making for others.  These recommendations concern: 
 
x Supported decision-making – a legal principle, taking into account tikanga Māori. The 

CRPD provides an opportunity to enhance and improve New Zealand’s adult 
guardianship law by giving priority to supported decision-making as a legal principle, 
including incorporation of tikanga Māori. There is a need for clear statutory guidance 
about who bears the responsibility, and when, to provide support to people whose 
decision-making ability is impaired, to enable them to make their own decisions 
whenever possible.  
 

x Defining capacity – a single test.  As capacity or incapacity is the “brightline” for deciding 
whether the law permits intervention in people’s lives, it is essential that there is a clear 
test for it.  There are currently several tests for incapacity in the PPPR Act and no 
definition of incapacity in the HDC Code for the purposes of determining whether a 
person can give informed consent or refusal to healthcare.  Section 3 of the MCA 
provides a single legal test, whereby a person lacks capacity if they are unable to make 
a decision due to an inability to: understand information relevant to the decision, retain 
that information, use or weigh the information, or communicate the decision.  This test 
is recommended for adoption in New Zealand. 

 

x Best interests – a standard for decision-making.  The “best interests” standard 
recognises that where supported decision-making options have been exhausted, 
decisions by others need to be made.  It can provide a transparent basis for decision-
making when a person is unable to fully exercise their legal capacity.  It is an essential 
complement to a supported decision-making framework:  capacity is not an off-switch 
to a person’s rights and freedoms.  In New Zealand the phrase “best interests” is found 
in both the PPPR Act and in Right 7(4) of the HDC Code, but it cannot be regarded as 
a specified legal standard for decision-making of the kind codified in the MCA.  Section 
4 of the MCA provides a checklist setting out a series of matters that must be 
considered when best interests decisions are made on behalf of a person by a 
substitute decision-maker.  These include: the person with impaired capacity should 
participate as much as possible in the process of determining their best interests; their 
present and past wishes and feelings (or will and preferences) should be recognised; 
and so should the beliefs and values that would likely have influenced their decisions if 
they had capacity. 
 

8B:  MAJOR GAPS IN CURRENT NEW ZEALAND LAW 

8.9 The second category of reform concerns major gaps in New Zealand legislation where English 
law provides models from which New Zealand could learn and adapt into New Zealand law.  
From a New Zealand perspective, the most significant development in English law has been 
the realisation that the doctrine of necessity under the common law – the principle that 
necessary treatment and care can be provided to a person in their best interests – which is 
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expressed in New Zealand through Right 7(4) of the HDC Code, provides inadequate legal 
safeguards for people who lack capacity and who are unable to consent or object to their 
healthcare, their living arrangements, or their participation in research.  This report’s 
recommendations for New Zealand law  therefore include: 

 

x Liberty safeguards: Liberty and freedom of movement are values of fundamental 
importance in our society, yet currently in New Zealand, for some people who lack 
capacity, there is no legal process governing their loss of liberty.  In a broad range of 
settings, people who lack capacity are detained, and under the continuous supervision 
and control of those caring for them, and not free to leave.  Yet, in many cases – such 
as where they are not under the authority of the mental health legislation (MH(CAT) 
Act) or an order made under the PPPR Act – no process is automatically triggered to 
review the lawfulness or appropriateness of their detention. This is the so-called 
“Bournewood gap” that has led to major developments in England under the MCA and 
in the European Court of Human Rights, including the establishment of the “Deprivation 
of Liberty Safeguards” (DoLS) to fill the gap.  In New Zealand, courts (and the Mental 
Health Review Tribunal) review the position of people detained in psychiatric facilities 
under the MH(CAT) Act, and some orders for secure residential placement are made 
under the PPPR Act by the Family Court.  In most cases, however, the PPPR Act does 
not provide an ongoing process for reviewing the detention of people who lack capacity.  
It is not designed to perform continuing review functions of this kind.  Revised legislation 
should therefore provide what might be called “liberty safeguards”, including: a process 
to identify, authorise and monitor deprivations of liberty; procedural rules regulating 
such deprivations of liberty; a code of practice to guide providers and facilities when 
the safeguards apply; a clear and speedy authorisation process; and the powers and 
procedures of an independent monitoring body. 
 

x Research on people who lack capacity: Right 7(4) of the HDC Code, based on the 
common law doctrine of necessity, is also an inadequate legal basis for allowing 
participation in research by adults incapable of giving informed consent.  Here too the 
MCA provides a useful legal model upon which New Zealand could base its own 
statutory protections where none currently exist.  Sections 30 – 34 of the MCA provide 
lawful authority to carry out research on participants who lack capacity, where approved 
by a research ethics committee, as long as various safeguards are complied with.  
These safeguards relate both to the characteristics of the research and the participation 
of individuals in it.  Among the numerous protections, the MCA provides that the 
research must have the potential to benefit the patient without imposing a burden that 
is disproportionate to that benefit, or be of wider benefit for persons affected by the 
same or a similar condition, and must impose no more than negligible risk to the patient. 

 

 

8C:  IMPLEMENTATION OF THE LAW IN PRACTICE 

8.10 The MCA Code of Practice has been pivotal in making English law accessible.   New Zealand 
should establish a Code of Practice concurrently with reform of the legislation.  New Zealand 
is too small a country to have everyone “reinventing the wheel” by forming their own standards 
for best practice; greater-cross sectoral leadership is needed. The English experience shows 
it is vital that the professionals, as well as informal carers, know what the law is and how to 
implement it.  

174



ϭϳ4 
 

8A:  PROVISIONS OF THE MCA THAT COULD BE INSERTED INTO THE PPPR ACT 

8.8 The PPPR Act is in need of review and the HDC Code is silent on the definition of the capacity 
or “competence” that a person requires to make an informed healthcare decisions. The 
recommendations below aim to inject more clarity into the key concepts governing decision-
making for those with impaired capacity, notably, into the concepts of supported decision-
making; capacity itself; and the notion of best interests as a standard governing decision-
making for others.  These recommendations concern: 
 
x Supported decision-making – a legal principle, taking into account tikanga Māori. The 

CRPD provides an opportunity to enhance and improve New Zealand’s adult 
guardianship law by giving priority to supported decision-making as a legal principle, 
including incorporation of tikanga Māori. There is a need for clear statutory guidance 
about who bears the responsibility, and when, to provide support to people whose 
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whenever possible.  
 

x Defining capacity – a single test.  As capacity or incapacity is the “brightline” for deciding 
whether the law permits intervention in people’s lives, it is essential that there is a clear 
test for it.  There are currently several tests for incapacity in the PPPR Act and no 
definition of incapacity in the HDC Code for the purposes of determining whether a 
person can give informed consent or refusal to healthcare.  Section 3 of the MCA 
provides a single legal test, whereby a person lacks capacity if they are unable to make 
a decision due to an inability to: understand information relevant to the decision, retain 
that information, use or weigh the information, or communicate the decision.  This test 
is recommended for adoption in New Zealand. 
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a specified legal standard for decision-making of the kind codified in the MCA.  Section 
4 of the MCA provides a checklist setting out a series of matters that must be 
considered when best interests decisions are made on behalf of a person by a 
substitute decision-maker.  These include: the person with impaired capacity should 
participate as much as possible in the process of determining their best interests; their 
present and past wishes and feelings (or will and preferences) should be recognised; 
and so should the beliefs and values that would likely have influenced their decisions if 
they had capacity. 
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expressed in New Zealand through Right 7(4) of the HDC Code, provides inadequate legal 
safeguards for people who lack capacity and who are unable to consent or object to their 
healthcare, their living arrangements, or their participation in research.  This report’s 
recommendations for New Zealand law  therefore include: 
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Health Review Tribunal) review the position of people detained in psychiatric facilities 
under the MH(CAT) Act, and some orders for secure residential placement are made 
under the PPPR Act by the Family Court.  In most cases, however, the PPPR Act does 
not provide an ongoing process for reviewing the detention of people who lack capacity.  
It is not designed to perform continuing review functions of this kind.  Revised legislation 
should therefore provide what might be called “liberty safeguards”, including: a process 
to identify, authorise and monitor deprivations of liberty; procedural rules regulating 
such deprivations of liberty; a code of practice to guide providers and facilities when 
the safeguards apply; a clear and speedy authorisation process; and the powers and 
procedures of an independent monitoring body. 
 

x Research on people who lack capacity: Right 7(4) of the HDC Code, based on the 
common law doctrine of necessity, is also an inadequate legal basis for allowing 
participation in research by adults incapable of giving informed consent.  Here too the 
MCA provides a useful legal model upon which New Zealand could base its own 
statutory protections where none currently exist.  Sections 30 – 34 of the MCA provide 
lawful authority to carry out research on participants who lack capacity, where approved 
by a research ethics committee, as long as various safeguards are complied with.  
These safeguards relate both to the characteristics of the research and the participation 
of individuals in it.  Among the numerous protections, the MCA provides that the 
research must have the potential to benefit the patient without imposing a burden that 
is disproportionate to that benefit, or be of wider benefit for persons affected by the 
same or a similar condition, and must impose no more than negligible risk to the patient. 

 

 

8C:  IMPLEMENTATION OF THE LAW IN PRACTICE 

8.10 The MCA Code of Practice has been pivotal in making English law accessible.   New Zealand 
should establish a Code of Practice concurrently with reform of the legislation.  New Zealand 
is too small a country to have everyone “reinventing the wheel” by forming their own standards 
for best practice; greater-cross sectoral leadership is needed. The English experience shows 
it is vital that the professionals, as well as informal carers, know what the law is and how to 
implement it.  
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x Code of Practice: Revised legislation should provide for a Code of Practice to be 

developed by a government agency responsible for the legislation.  The enabling 
provisions should be based on those in the MCA. The Code should be developed after 
consultation with the health and disability sector.  It should recognise the legal interface 
with the rights under the HDC Code and give guidance on how supported decision-
making can operate in keeping with tikanga Māori.  

 

x A Toolkit for Assessing Capacity.  The toolkit included in Appendix D is a practical legal 
and clinical guide to assist health practitioners in carrying out capacity assessments.  It 
is a first step towards providing a consistent and systematic approach to assessing 
capacity within the New Zealand healthcare setting.   

 

8D:  FURTHER FEATURES OF THE MENTAL CAPACITY ACT 

8.11 In addition, there are a number of areas that have been touched on in this report but require 
closer scrutiny in a future review of the law. 
 
x Register for enduring powers of attorney (EPOAs): There is no transparent mechanism 

in New Zealand to ensure oversight of attorneys appointed under an enduring power of 
attorney (EPOA).  The 2007 amendments, which purported to address ongoing 
problems of misuses and abuse of EPOAs in New Zealand, have failed to provide a 
solution.  A key factor promoting the success of the English model is the fact that there 
is a national register of enduring powers of attorney (referred to as LPAs), supported 
by a public agency, with the objective of ensuring more effective supervision of 
attorneys acting under EPOAs.  It is now recognised in the UK that measures under 
existing mental capacity legislation, such as EPOAs and advance directives, should be 
utilised for their potential as instruments of support for the exercise of legal agency as 
contemplated by art 12(3), with accompanying safeguards under art 12(4), of the 
CRPD.920  The establishment of a register to facilitate these measures, and associated 
safeguards that would accompany it, is an essential reform for New Zealand.  It could 
be cost-effective, self-funded, and efficient through the use of an electronic register. 
 

x Advance directives:  As with EPOAs, advance directives are an important expression 
of a person’s prior autonomy – as they are an advance direction made when a person 
is still capable, to refuse specified medical treatment for a time in the future when they 
may lack capacity to consent to or refuse treatment.  In New Zealand, there is no 
mandated form for an advance directive.  Right 7(5) of the HDC Code provides: “Every 
consumer may use an advance directive in accordance with the common law,” but it 
does not tell us what the common law rules are. Under the PPPR Act, there is a 
confused relationship between EPOAs and advance directives.  Where an attorney has 
been appointed under the PPPR Act, they must consult the person for whom they act. 
However, the paramount consideration for the attorney in these circumstances is to act 
in the person’s best interests, and the attorney might, on occasion, consider this 
requires them to act contrary to the person’s own prior instructions contained in an 
advance directive.921   New Zealand law gives no clear indication as to whose views 

                                                           
920    Martin, Michalowski, Stavert and others, above n 919.   
921   Protection of Personal and Property Rights Act 1988, s 99A(2). There are limits on the powers of an 

attorney, (as with welfare guardians under s 18) including preventing the attorney from refusing consent 
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should prevail.  The MCA, in contrast, has a clearly mandated framework for creating 
valid and applicable advance directives which state the circumstances in which a 
specified treatment either should, or should not, be carried out.922  This clarifies the 
circumstances in which the advance directive is to prevail.   These developments could 
encourage people to make advance directives for when they lose capacity for decision-
making for a range of decisions.  All advance directives and EPOAs could be included 
on one electronic register, so they can be readily known.923 

x Oversight and monitoring by a public body:  In England, the MCA established the Office 
of the Public Guardian (OPG).  This is an executive agency of the Ministry of Justice.  
Its aim is to help make sure that adults who lack capacity to make decisions for 
themselves are protected from abuse.  The functions of the Public Guardian fall into 
three categories: establishing and maintaining a register of LPAs (EPOAs); supervising 
deputies (welfare guardians or property managers) appointed by the court; and 
investigations – referred to as “safeguarding referrals”.  The Public Guardian’s office 
can also provide a professional deputy (the equivalent of a welfare guardian) who can 
be appointed by the Court under the MCA.  This kind of arrangement would go some 
way to assist with the shortage of independent welfare guardians available in New 
Zealand. Such a public body could also provide oversight of the legislation and its 
proposed Code of Practice. 

x Independent advocates:  New Zealand currently has no provision for the appointment 
of an independent advocate for adults with impaired capacity when serious medical 
treatment decisions need to be made or when they are deprived of their liberty.  While 
there are health and disability advocates, they are largely concerned with complaints 
under the HDC Code.  In England, the MCA has created an independent mental 
capacity advocate service (IMCA).  This service is designed to help vulnerable people 
who lack the capacity to make such important decisions and who have no family or 
friends that it would be appropriate to consult.  Recent law reform reports in the UK 
have emphasised that compliance with the CRPD requires that statutory advocacy 
services should be funded at a level that ensures genuine and effective access to 
independent advocates by persons with disabilities in any matter that impact upon their 
ability to exercise legal capacity.924 

 

 

                                                           
for standard medical treatment or procedures intended to save that person’s life or prevent serious 
damage to that person’s health: Protection of Personal and Property Rights Act 1988, s 18(1)(c). 

922    Mental Capacity Act, ss 23-26. 
923    The establishment of an electronic “health directive register” for EPOAs and advance directives could 

also include organ donations.   See recent health policy consultation document about the need to 
increase organ donation in New Zealand.  The proposal is that the Ministry of Health should establish a 
consistent mechanism whereby health professionals around New Zealand can obtain independent 
assurance that new practices and processes are ethically acceptable: Ministry of Health Increasing 
Rates of Deceased Organ Donation: Consultation document. Ministry of Health, Wellington, June 2016).  
It is important to note that the Human Tissue Act 2008 would not need to be amended to establish a 
register.  The Act already has enabling provisions to establish regulations for a national organ and tissue 
donor “opt-on” register: Human Tissue Act, s 78.  See A Douglass, “The new Human Tissue Act” (2008) 
NZMJ 377. 

924     Martin, Michalowski, Stavert and others, above n 919 at 79; Law Commission interim statement (2016) 
above n 224. 
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should prevail.  The MCA, in contrast, has a clearly mandated framework for creating 
valid and applicable advance directives which state the circumstances in which a 
specified treatment either should, or should not, be carried out.922  This clarifies the 
circumstances in which the advance directive is to prevail.   These developments could 
encourage people to make advance directives for when they lose capacity for decision-
making for a range of decisions.  All advance directives and EPOAs could be included 
on one electronic register, so they can be readily known.923 

x Oversight and monitoring by a public body:  In England, the MCA established the Office 
of the Public Guardian (OPG).  This is an executive agency of the Ministry of Justice.  
Its aim is to help make sure that adults who lack capacity to make decisions for 
themselves are protected from abuse.  The functions of the Public Guardian fall into 
three categories: establishing and maintaining a register of LPAs (EPOAs); supervising 
deputies (welfare guardians or property managers) appointed by the court; and 
investigations – referred to as “safeguarding referrals”.  The Public Guardian’s office 
can also provide a professional deputy (the equivalent of a welfare guardian) who can 
be appointed by the Court under the MCA.  This kind of arrangement would go some 
way to assist with the shortage of independent welfare guardians available in New 
Zealand. Such a public body could also provide oversight of the legislation and its 
proposed Code of Practice. 

x Independent advocates:  New Zealand currently has no provision for the appointment 
of an independent advocate for adults with impaired capacity when serious medical 
treatment decisions need to be made or when they are deprived of their liberty.  While 
there are health and disability advocates, they are largely concerned with complaints 
under the HDC Code.  In England, the MCA has created an independent mental 
capacity advocate service (IMCA).  This service is designed to help vulnerable people 
who lack the capacity to make such important decisions and who have no family or 
friends that it would be appropriate to consult.  Recent law reform reports in the UK 
have emphasised that compliance with the CRPD requires that statutory advocacy 
services should be funded at a level that ensures genuine and effective access to 
independent advocates by persons with disabilities in any matter that impact upon their 
ability to exercise legal capacity.924 

 

 

                                                           
for standard medical treatment or procedures intended to save that person’s life or prevent serious 
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922    Mental Capacity Act, ss 23-26. 
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also include organ donations.   See recent health policy consultation document about the need to 
increase organ donation in New Zealand.  The proposal is that the Ministry of Health should establish a 
consistent mechanism whereby health professionals around New Zealand can obtain independent 
assurance that new practices and processes are ethically acceptable: Ministry of Health Increasing 
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924     Martin, Michalowski, Stavert and others, above n 919 at 79; Law Commission interim statement (2016) 
above n 224. 
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8.12 It is said that the measure of a society is how well the most vulnerable are treated.925  The 
PPPR Act is overdue for revision in line with contemporary thinking about the law for protecting 
and promoting the rights of people with impaired capacity for decision-making.  The mental 
capacity law landscape in New Zealand is fragmented.  A review of the law will require a 
coordinated approach across the social, health and legal policy sectors.  It will create the 
opportunity for New Zealand to show a firm commitment to human rights principles in its 
construction of capacity as a legal concept, and the chance to develop the law from New 
Zealand’s own cultural perspective.  Such reform is urgently needed.  It is likely to get full 
support from those working within the health and disability sector who want to make positive 
changes that will benefit people with impaired capacity for decision-making. 

                                                           
925    Mahatma Ghandi,  "A nation's greatness is measured by how it treats its weakest members”; also:  Pearl 

S Buck civil rights/Nobel prize author of “The Good Earth”; James Earl "Jimmy" Carter Jr, former US 
President; and Pope John Paul II – among others. 
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Appendix A 
A Review of Selected PPPR Act Cases 

Introduction 

1. This is a review of Family Court (and to a limited extent, High Court) judgments 
(cases) that directly consider the criteria used to find that a person lacks capacity 
for the purpose of establishing the Court’s jurisdiction to make an order under the 
Protection of Personal and Property Rights Act 1988 (PPPR Act).1  It provides an 
analysis of reported cases dating from 1988, and unreported cases from 2010 to 
2015, where jurisdiction was either contested or discussed in the court judgment.2 

2. The PPPR Act provides no single test for incapacity, which makes it complex 
legislation to follow and apply.3   In general terms, the Act says a person lacks 
capacity if they do not understand the nature or cannot foresee the consequences 
of decisions, or are unable to communicate them.4  The extent of incapacity 
required to appoint a welfare guardian5 is greater than is needed to make a 
personal order,6 a property order,7 or an administration order.8 There are separate 
tests for activating an enduring power of attorney (EPOA), however there is no 
statutory test for the purpose of making an EPOA.9  

3. A fundamental principle of the Act is the presumption of competence: a person 
must be presumed to have capacity unless proved otherwise.10  Moreover, people 
are entitled to make imprudent or unwise decisions so long as they have the 
capacity to do so.11 The Family Court can only intervene by making an order where 
a person lacks capacity based on the legal test that is specific to the making of the 
order.12  Once jurisdiction has been established, the Court can then determine what 
intervention, if any, should occur, given the principles of the least restrictive 
intervention and the need to enable the person to exercise their capacity to the 
greatest extent possible.13   

                                                           
1   Research assistance for this review was provided by Jessie Lenagh-Glue.  
2    Some of the PPPR Act cases have already been mentioned or discussed in Chapters 1 and 

5 of this report. 
3    Protection of Personal and Property Rights Act 1988, ss 12(5)(b), 18(3), 97A(2) and 98A(2).   
4   Protection of Personal and Property Rights Act 1988, s6 (personal – care and welfare orders) 
5   Protection of Personal and Property Rights Act 1988, ss 6 and 12. 
6   Protection of Personal and Property Rights Act 1988, ss 6 and10. 
7   Protection of Personal and Property Rights Act 1988, s 25 (2)(b).  A further aspect of 

property orders is that in determining jurisdiction the Court can take into account the degree 
to which a person may be subject to undue influence: s 25(4). 

8   Protection of Personal and Property Rights Act 1988, s 11. 
9   A presumption of donor competence was introduced in the 2007 amendments to the 

Protection of Personal and Property Rights Act 1988, s 93B. 
10   Protection of Personal and Property Rights Act 1988, s 5. 
11   Protection of Personal and Property Rights Act 1988, s 8(3). 
12   See Chapter 4 Defining Capacity for an analysis of the different legal tests. 
13   Where jurisdiction is established, the Court also has the power to make recommendations, 

rather than a personal order, under s 13.  See, for example, TBH v JIB FAM-2012-054-378, 
[2013] NZFC 763 (unrep) at [18], where the Court made a recommendation under s 13 with 
the proviso that should the matter come back before the Court, orders would be made under 
s 10.  Recommendations are non-binding and this section is rarely used. 
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7   Protection of Personal and Property Rights Act 1988, s 25 (2)(b).  A further aspect of 

property orders is that in determining jurisdiction the Court can take into account the degree 
to which a person may be subject to undue influence: s 25(4). 

8   Protection of Personal and Property Rights Act 1988, s 11. 
9   A presumption of donor competence was introduced in the 2007 amendments to the 

Protection of Personal and Property Rights Act 1988, s 93B. 
10   Protection of Personal and Property Rights Act 1988, s 5. 
11   Protection of Personal and Property Rights Act 1988, s 8(3). 
12   See Chapter 4 Defining Capacity for an analysis of the different legal tests. 
13   Where jurisdiction is established, the Court also has the power to make recommendations, 

rather than a personal order, under s 13.  See, for example, TBH v JIB FAM-2012-054-378, 
[2013] NZFC 763 (unrep) at [18], where the Court made a recommendation under s 13 with 
the proviso that should the matter come back before the Court, orders would be made under 
s 10.  Recommendations are non-binding and this section is rarely used. 
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4. Despite the multiple tests for incapacity in the Act, in only a few cases has the Court 
explicitly worked through the legal tests to determine whether, and to what extent, a 
person lacks capacity with respect to a specific decision or decisions.  Even when 
capacity has been carefully considered, rarely has there been a comparison of the 
relative difference, if any, between what it means to “partly” and “wholly” lack 
capacity for the purposes of establishing jurisdiction. 

5. These cases can be divided into two groups.  Firstly, in the early years of the Act, 
the Court often considered making protective orders for younger people learning 
disabilities who were being deinstitutionalised.  Families or the social services were 
looking to the Family Court to make orders to help protect these individuals as they 
transitioned into living in the community.14 Secondly, the more recent cases are 
mainly concerned with older adults with dementia where the opposite social 
phenomena is occurring, that is, the appointment of a welfare guardian is proposed 
or, property or personal orders are made to protect assets or to decide the living 
arrangements of the person concerned away from their family home.15 

Method 

6. The review consists of two parts.  Part 1 considers published Family Court and High 
Court judgments from 1988 through 2015.  The keywords “capacity” and 
“jurisdiction” and “Protection of Personal and Property Rights Act 1988” were 
entered in the search engines Westlaw NZ and LexisNexis.  This yielded 160 
results in LexisNexis, and 215 results in Westlaw NZ.  Those results were then 
scanned using the terms “welfare guardian” or “personal order” or “property 
management” to ascertain which judgments specifically addressed the issue 
whether jurisdiction was established under the criteria of s 6 of the Act, and also 
whether the making of an order was the ‘least restrictive intervention’ as required 
under s 8.  This produced 41 cases of interest for this review. 

7. Part 2 considers unreported judgments of the Family Court from 2010 to 2015.16  
The Ministry of Justice keeps a database of unreported judgments, the Judicial 
Decisions Interface (JDI).17  The JDI was searched using the keywords “PPPR”, 
“capacity” and “jurisdiction”, and was cross-checked using “family jurisdiction” and 
“PPPR”.  This search yielded 138 cases.  Each case was then scanned to see 
whether the application was for a personal order;18 appointing a welfare guardian;19 
an order for property management20 or property administration;21 or pertained to the 
making or revocation of an enduring power of attorney,22 or a court-ordered will.23  
A total of 94 cases matching these criteria were identified.  The cases were 

                                                           
14   Re E [1992] 9 FRNZ 393 Judge Inglis; Re A and Others [1993] 10 FRNZ 537 Judge Inglis; 

Re G (PPPR: Jurisdiction) [1994] 11 FRNZ 643, Judge Inglis. 
15   Examples include: Hutt Valley DHB v MJP (2011) FAM-2011-032-623 Judge Moss; Re 

CCKS [2011] NZFLR 603, Judge Hikaka; Loli v MWY FAM-2009-004-001877 Judge Adams; 
Auckland DHB v Temples [2014] NZFC 8932, Judge Druce. 

16   Cases prior to 2010 have not been digitalised and were not able to be scanned. 
17   Personal communication with Zoë Lawton, Research Counsel to the Principal Family Court 

Judge of New Zealand, 28 October 2015. 
18   Protection of Personal and Property Rights Act 1988, s 10. 
19   Protection of Personal and Property Rights Act 1988, s 12. 
20   Protection of Personal and Property Rights Act 1988, s 31. 
21   Protection of Personal and Property Rights Act 1988, s 11. 
22   Protection of Personal and Property Rights Act 1988, ss 100 – 106. 
23   Protection of Personal and Property Rights Act 1988, s 55. 
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analysed to identify those in which the issue of capacity was contested and/or 
subject to a defended hearing.24  In addition, it was noted whether or not additional 
expert medical opinion was obtained in relation to capacity.  

Limitations 

8. This review is not a comprehensive evaluation of PPPR Act judgments since the 
Act came into force.  The limitations of this review are considerable.  Many of the 
judgments are not in any electronic database, and the criteria for determining which 
judgments will be published are currently under review.25 

9. Currently, defended hearing judgments are uploaded to the JDI and each week 
approximately 10 cases across all Family Court jurisdictions are identified as being 
of either unique interest to the public, or clearly elucidating the law in a particular 
area for a lay person.  These cases are then anonymised for publication.  The 
decision to upload a case to the database may be on the basis of a 
recommendation from the judge, or by the individuals working on the JDI.  There 
are 600-700 judgments delivered monthly to the Ministry of Justice, with fewer than 
five percent published.  While the process to check and publish cases is becoming 
more transparent, many cases do not appear on the electronic database.  Thus, 
there are no complete ‘hard data’ that can be statistically evaluated.   

Results 

Part 1- reported cases 1988 to 2015 

10. Part 1 involved a search of reported cases on the legal databases Westlaw and 
LexisNexis, which yielded 41 cases from 1988 to 2015, (of which six were High 
Court decisions), where the issue of jurisdiction for making a court order was 
explicitly addressed.26 

Impact of the early decisions 

11. Many of these cases were early decisions of Judge Inglis,27 which were seminal in 
clarifying how the different tests of capacity in the Act were to be interpreted, and 
how they interact with one another.  In Re L,28 where there was an application for 

                                                           
24   Cases that had already been identified under Part 1 were not analysed further. 
25   Personal communication with Aroha Fletcher (Research Assistant to the Principal Family 

Court Judge, Ministry of Justice, 1 February 2016). 
26   A list of these cases is presented at the back of this Appendix. 
27   Twelve cases in total: Re “Joe” [1990] NZFLR 260; Re “Tony” [1990] 5 NZFLR 609; Re E 

[1992] 9 FRNZ 119; Re K (A protected person) (1992) 9 FRNZ 119; Re Carroll (A protected 
person)[1992] 9 FRNZ 126; Re Z (1992) 9 FRNZ 397; Re RMS (PPPR) (1993) 10 FRNZ 
387; Re A and Others (1993) 10 FRNZ 537; Re L (PPPR) (1993) 11 FRNZ 114; Re G (1994) 
NZFLR 445; Re V (Personal Order: Birth Procedure) [1997] NZFLR 718; Re H & H (PPPR) 
(1999) 18 FRNZ 297. 

28   Re L (PPPR) (1993) 11 FRNZ 114. See also Re G (1994) NZFLR 445, where Judge Inglis 
stated that it is not “necessary to show that the subject is in a vegetable state, completely 
lacking any power of cognition or rational thought. It is sufficient to show that the subject’s 
capacity to understand the nature and to foresee the consequences of alternatives or options 
available for choice is so limited by intellectual disability or by mental illness or both that any 
choice between such alternatives or options which the subject may make cannot responsibly 
be recognised as effective”. 
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the appointment of joint welfare guardians (L’s parents) for a young man with Down 
Syndrome, Judge Inglis expressed reservations about the wording of the criteria in 
s 12:29 

It is of course clear from the medical evidence that, when the full range of 
decisions relating to personal care and welfare is considered, L is far from 
"wholly lacking in capacity". However that is a far wider test than the rather 
unhappily worded s 12(2) requires. What the provision requires is a focus on 
particular respects in which the person concerned lacks capacity, so that a 
welfare guardian's appointment is required not to manage the person's whole 
life but only to make up whatever shortfall in capacity there may be. (emphasis 
added) 

12. Judge Inglis’ decisions are still applied today.  Re “Tony”30 was referred to in BAH v 
JFE,31 as holding that capacity for appointing an enduring power of attorney was 
dependent on whether a person understood the nature and consequence of the 
decision at the time it was made, and that incapacity in one area did not mean 
incapacity for all decision-making. 

13. In the Matter of A32 (where jurisdiction was not contested) is an influential High Court 
decision of the full bench, and is still cited today as authority for the Court to treat a 
person’s welfare and best interests as the first and paramount consideration in the 
decision to make a personal or welfare guardianship order. 

Data on jurisdiction cases 

14. Of the 41 jurisdiction cases found in this search, approximately half (19) were made 
prior to 2000, and only one was a High Court decision.33  Only six of these 19 
decisions were defended hearings where capacity was contested.34  Jurisdiction 
was established in 13 decisions.35  Nine cases were applications for the 
appointment of a welfare guardian under s 12,36 and in five of these it was 
determined that the person wholly lacked capacity, as required for jurisdiction to be 
established.  

                                                           
29    Re L (PPPR) (1993) 11 FRNZ 114 at 115. 
30   [1990] 5 NZFLR 609. 
31   FAM-2013-091-000549, [2014] NZFC 10178 (unrep) at [24]. 
32   In the Matter of A [1996] NZFLR 359 (HC), North, Ellis, Doogue JJ. 
33   In the Matter of A [1996] NZFLR 359 (HC).  
34   Re Long [1988] 5 NZFLR 545; Re LM (A Protected Person) (1992) 9 FRNZ 555; Re E (1992) 

9 FRNZ 119; Re RMS (PPPR) (1993) 10 FRNZ 387; Re G [1994] NZFLR 445; Re L (PPPR) 
(1994) 11 FRNZ 114. 

35   Re Long [1988] 5 NZFLR 545; Re LM (A Protected Person) (1992) 9 FRNZ 555; Re S 
(Shock Treatment) [1992] NZFLR 208; Re Barbara (aka R v C) (1991) 8 FRNZ 169; Re K (A 
protected person) (1992) 9 FRNZ 119; Re Carroll (A protected person) (1992) 9 FRNZ 126; 
Re A and others (1993) 10 FRNZ 537; Re G [1994] NZFLR 445;  B v DR [1994] NZFLR 898; 
Re L (PPPR) (1994) 11 FRNZ 114; In the Matter of A [1996] NZFLR 359 (HC); Re V 
(Personal Order: Birth Procedure) [1997] NZFLR 718; RE H & H (PPPR) (1999) 18 FRNZ 
297. 

36   Re “Joe” [1990] NZFLR 260; Re “Tony” [1990] 5 NZFLR 609; Re LM (A Protected Person) 
(1992) 9 FRNZ 555; Re Z [1993] 10 FRNZ 387; Re A and others [1993] 10 FRNZ 537; Re G 
[1994] NZFLR 445; In the Matter of M [1994] NZFLR 164; Re L (PPPR) (1993) 11 FRNZ 114; 
In the Matter of A [1996] NZFLR 359 (HC). 
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15. From 2001 to 2015, there were another 10 reported cases under s 12 where 
jurisdiction was expressly discussed in the judgment.37  The Court determined that 
jurisdiction had not been established in two cases.38  In FJR v EMR,39 there was 
medical evidence of partial and complete lack of capacity in several areas.  The 
Court held however, that a welfare guardian order was not the only satisfactory way 
to ensure appropriate decisions would be made regarding the person’s care and 
living arrangements.  Instead, a personal order was made under s 10. 

16. The Part 1 review also examined whether the judgment considered s 8 and whether 
the intervention proposed was the least restrictive given the circumstances.  This 
principle was expressly discussed in 27 of the 41 cases, often in conjunction with 
discussion of the two-step procedure, first establishing that jurisdiction existed under 
s 6, and only then determining the degree of intervention, if any, required.40  In Re S 
(Shock Treatment), the Court held:41 

… it is clear that the test to be applied is not a ‘welfare’ or ‘best interests’ test. 
Instead the enquiry must be as follows: (a) what is the degree of Mr M’s 
incapacity; (b) having regard to the degree of his incapacity, what is the least 
restrictive intervention possible; … (c) what course of action will enable Mr M to 
exercise such capacity as he has to the greatest extent possible? 

Part 2 – unreported cases from 2010 to 2015 

17. Part 2 of this review analysed 138 unreported judgments from the Ministry of 
Justice database, JDI.  Of these, 35 cases were deemed not relevant,42 and nine 
cases were judgments that had been reported elsewhere and were included in Part 

                                                           
37   Y v X (Mental Health: sterilisation) [2004] 23 FRNZ 493; X v Y (Mental health: sterilisation) 

[2004] 23 FRNZ 475 (HC) (this was an appeal from Judge Fraser’s decision to not make a 
decision concerning capacity in deciding whether to grant a welfare guardian’s request that X 
be sterilised, as her lack of capacity had already been decided by the decision in 2003 to 
make a s 12 order. Miller J granted X’s appeal, stating that the Court cannot utilise s 12 for 
the purpose of authorising non-routine treatment under s 18(2) unless it is satisfied that the 
subject person wholly lacks capacity. He opined that: “The question of capacity to make the 
decision that is the subject of the application is a threshold question that must be considered 
in every case”; Dawson v Keesing [2004] 23 FRNZ 952 (HC); KBC v JEC [2005] 25 FRNZ 
505; Re N (2006) FAM-2005-019-926; B v W (2006) FAM-2005-069-305; M v H (2006) FAM-
2006-063-52; FJR v EMR (2006) FAM-2005-085-716; DW v JPW (2009) FAM-2009-092-
001787; Re RVR (2010) FAM-2007-054-000472; Re CCCKS [2011] NZFLR 603. 

38   DW v JPW (2009) FAM-2009-092-001787; Ellery v Hampton [2014] NZFC 8225 (in this case, 
an application to extend proceedings had first been filed in 2012 and a report had been 
ordered in November 2013 to address whether the person met the criteria under the Act to 
establish jurisdiction.  The person refused to engage with the psychiatrist, and there was no 
evidence that the situation would change).  

39   (2006) FAM-2005-085-716, Judge Mill. 
40   See Re Barbara [1991] 8 FRNZ 169; Re V (Personal Order: Birth Procedure) [1997] NZFLR 

718; Re H & H (PPPR) [1999] 18 FRNZ 297; Public Trust v CMS (HC) [2008] 27 FRNZ 184; 
DW v JPW (2009) FAM-2009-092-001787. 

41   Re S (Shock Treatment) [1992] NZFLR 208 at 213. 
42   Reasons for eliminating cases as not relevant included cases which were final confirmation 

of interim orders with no detailed reasoning; cases involving legislation other than the PPPR 
Act; cases where the subject person was deceased and the issue was the propriety of 
decisions made by attorneys or property managers; or cases where a property manager was 
requesting guidance from the Court on a specific issue, such as gifting, or an undisputed 
testamentary disposition. 
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of interim orders with no detailed reasoning; cases involving legislation other than the PPPR 
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decisions made by attorneys or property managers; or cases where a property manager was 
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1.  In only one of the remaining 94 cases did the Court make an outright finding 
that jurisdiction was not established.43  

18. In a further 15 cases the Court either determined that the evidence demonstrated 
only partial lack of capacity,44 or the Court directed further evidence was required 
and ordered a medical report under s 76.45  In one case, the Court held that 
although jurisdiction was established, in view of the least restrictive intervention 
principle, it was not necessary to make a s 11 property administration order.46 

Participation in the hearing 

19. The PPPR Act clearly states that the person about whom the application is made 
should be present at any hearing.47  There is a procedure for excusing them under 
certain circumstances48 and the subject person is represented by the court-
appointed lawyer.  In 15 of the 94 cases, the judge expressly excused the person 
from participating in the hearing.  Of the remaining 79 cases, in only 24 was there 
evidence that the person actively participated in the hearing.49   

20. There were 25 cases where the person clearly objected to the orders being made, 
and a further 10 where it was unclear whether there was an objection or not.  In the 
14 cases where the person objected, they clearly participated in a defended 
hearing.  In a further nine cases the person objected, but did not participate in the 
hearing.  There were a further two cases where older adults were excused from 
attendance despite their objection to the orders being made in their absence.50  In 
only nine cases did the person participate in the hearing when they were not 
formally objecting to the application. 

  

                                                           
43   LCA v RJG (2011) FAM-2010-004-00701 (unrep). This was an application for a property 

management order under s 25.  The Court found that the evidence from both a 
neuropsychologist and a psychogeriatrician contradicted DHB specialist reports that the 
subject person had a delusional psychosis and that the subject person had a reasonable 
overall understanding of financial management.  The application was dismissed. 

44  RCD & DAD v VED (2009) FAM-2009-024-000061; CP v VEH (2011) FAM-2010-021-
000185; VJW v KLM (2012) FAM-2010-042-000730, [2012] NZFC 3164; SPH, TJC v MM, 
BGC & JC (2013) FAM-2013-004-001295, [2013] NZFC 7913; SJW v MJW (2013) FAM-
2011-077-000032; MTL v MTB (2014) FAM-2014-070-000437, [2014] NZFC 4306 (all 
unrep). In these 6 cases, the Judge granted either a personal order under s 10, or an 
administration order (s 11) or property management order(s 25) instead of a s 12 welfare 
guardianship order. 

45  KMA v FJR (2012) FAM-202-019-000851, [2012] NZFC 4358; JAH v DAP (2010) FAM-2010-
088-000350; HBP v AGB FAM-2011-043-000649; BGM v CPF (2012) FAM-2012-043-
000428, [2012] NZFC 7047; Public Trust v AVA (2012) FAM-2005-044-000559, [2012] NZFC 
7056; TJM & EMR v DSP (2014) FAM-2013-004-001961, [2014] NZFC 2805; JAH v DAP 
(2010) FAM-2010-088-000350; CMM v RWL (2014) FAM-2010-043-000891, [2014] NZFC 
6520; TJM & EMR v DSP (2014) FAM-2013-004-001961 (all unrep). 

46   GH v RMT (2011) FAM-2003-043-000502 (unrep). 
47   Protection of Personal and Property Rights Act 1988, s 74(1). 
48   Protection of Personal and Property Rights Act 1988, ss 74(2)-(4). 
49   In six judgments it was unclear whether the person participated in the hearing or not. 
50   In AJI v LF [2012] NZFC 9152 (unrep), a welfare guardian was appointed and a personal 

order granted that the person reside in a secure dementia unit for six months; in PKM v HJF 
[2013] NZFC 8381 (unrep) a welfare guardian and a property manager was appointed. 
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Family Court statistics 2006-2007 

21. The latest published statistics of Family Court cases cover the period 2006-2007. 
They show that over 40 percent of the PPPR Act cases were for people over the 
age of 60, whereas only 17 percent of the general population was in this age 
bracket.51   This review of jurisdiction cases reflected the trend of these statistics.  
Of the 94 cases identified, almost 60 percent (55/94) involved people over 60 years 
of age.  Table A-1 illustrates the types of orders applied for by the age category of 
the subject person. 

Table A-152 

 Welfare 
Guardian 
(s 12) 

Property 
Mgnt/Admin 
(ss 25/11) 

Personal 
Order  
(s 10) 

Validity of 
EPOA 

Court ordered 
Will (ss 54,55) 

> 60 years  34 38 11 7 6 
< 60 years  25 20 9 0 0 
Unknown 1 2 1 0 0 

 
22. The majority of applications were for the appointment of a welfare guardian, often 

accompanied by an application for a property order.53  Of the 60 welfare guardian 
applications, 46 were made, with another two granted on an interim basis.  In the 
vast majority of these decisions, reference was made to medical or specialist reports 
confirming that the person wholly lacked capacity. 

Jurisdiction issues and case examples 

23. The key issues which arose regarding jurisdiction in both parts of this review, 
discussed below, are: 

a) whether the presumption of capacity has been displaced by the medical and 
other evidence; 

b) the importance of independent medical evidence where capacity is contested; 

c) the meaning of “wholly” lacking capacity, regarding s 12 welfare guardian 
applications; 

d) the meaning of “partly” lacking capacity, regarding s 10 personal orders, and 
whether a distinction between “wholly” and “partly” lack capacity was made; 
and 

e) whether a donor lacked capacity to enter into, or revoke, an Enduring Power 
of Attorney (EPOA). 

                                                           
51   Ministry of Justice Family Court Statistics in New Zealand in 2006 and 2007 (Ministry of 

Justice, Wellington, 2009) at 57. 
52   The numbers do not reflect the number of judgments, as in many cases there were multiple 

applications for the same person in a judgment. 
53   Protection of Personal and Property Rights Act 1988, s 25. 
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a) The presumption of capacity not displaced 

24. There are few decisions of the Family Court where the person subject to an 
application directly challenges the Court’s jurisdiction to make orders on the basis 
that they do not meet the incapacity threshold.  This review identified 41 cases (30% 
of the overall total) where the subject person participated in a defended hearing, and 
another two where the presiding judge spoke with the subject person on an unsworn 
basis.  Of these, there were 19 cases where the subject person objected to the 
application and gave evidence disputing that the presumption of capacity had been 
displaced. 

25. In Re RMS,54 the question for the court was whether the threshold for making a 
personal order or a welfare guardian order had been met in the case of an 86-year-
old woman suffering from cancer.  She was not able to manage her own care and 
she had been subject to an interim order to live in a rest-home.  RMS objected to the 
order and wanted to return to her own home.  Judge Inglis held that RMS was on 
the “borderline” of jurisdiction, and:55 

… in her evidence Mrs Smith demonstrated powers of marshalling argument 
and presentation of her viewpoint superior to that of many witnesses half her 
age and in normal health. Mrs Smith is far from the stereotype of an elderly 
rest-home patient well advanced into senility, and indeed she expressed 
impatience at being obliged to be in the company of such people at 
Beechworth. 

26. In finding that jurisdiction had not been established, Judge Inglis stressed it was 
important to remember that:56 

 
Total or partial lack of capacity … is not necessarily indicated merely because 
those decisions appear to others to be decisions which a person in Mrs 
Smith’s circumstances exercising ordinary prudence would not make. 

b) The importance of independent medical evidence where capacity is contested 

27. In VJM v MH,57 there was an application for a personal order under s 10 in respect 
of MH, who had been admitted to hospital following a fall.  There were serious 
medical concerns about her frailty, her poor nutrition, and the failure of previous 
attempts to support her in her own home.  It had been recommended that MH be 
discharged to a supported care facility.  MH was adamantly opposed to the concept 
and wished to return to her own home.  The DHB, in its application, had filed 
numerous reports from health professionals, occupational therapists and a social 
worker.  During the hearing, a court-appointed psychiatrist, who had examined Mrs 
H over two days, opined that MH suffered from early stage dementia which affected 
her reasoning, insight and judgment, leading to significant functional impairment in 

                                                           
54   Re RMS (PPPR) (1993) FRNZ 387, Judge Inglis. 
55   Re RMS (PPPR) (1993) FRNZ 387, 390. 
56   Re RMS (PPPR) (1993) FRNZ 387, 393. 
57   VJM on behalf of the Hawke’s Bay District Health Board v MH (2011) FAM-2011-041-516, 

Judge Callinicos (unrep). 
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matters of personal care.58  In differentiating between lack of wisdom and lack of 
competence, the psychiatrist stated:59 

The point at which the decision becomes one which lacks competence, rather 
than simply lacks wisdom, is the point at which the person fails to recognise 
certain things that are generally regarded as factual, for example the issue of 
what the caregiver is required to do, the incontinence issues, the real risks that 
may confront her, the inability to differentiate between the risk of something 
extremely unlikely, for example a UFO attack, and something that is perfectly 
plausible in an older person such as a fall and failing to manage at home, and 
the failure to be able to discuss contingency plans or engage in that discussion 
at all. 

28. Having established jurisdiction, the Court made s 10 interim orders specifying that 
MH enter a rest home, emphasising this was the least restrictive approach available, 
having regard to MH’s frail state of health.  Judge Callinicos emphasised the 
following matters which had been presented in the medical report: the medical 
assessor was appointed by the Court and therefore neutral; MH was examined on 
two separate occasions for the report; the diagnosis was of dementia, and provided 
a medical cause for the incapacity and the reason for its non-reversibility; MH had 
impaired executive functioning which reduced her insight into the seriousness of the 
situation, and impaired her ability to consider the possible consequences of her 
choices, or consider, even hypothetically, the possibility of a future adverse event; 
plus MH’s frail state of health and the serious risk of further decline if the advice of 
the multidisciplinary team was not followed.  Judge Callinicos concluded that MH’s 
rigid refusal to follow the advice given was “the result of a lack of competence rather 
than a failure to exercise ordinary prudence” as envisaged by the ‘caveat’ in s 6(3). 

 
29. In this case, the Court tested the evidence provided in the medical report by 

suggesting a trial situation with fixed contingency arrangements, and permitted a 
reasonable adjournment to allow counsel to attempt to obtain MH’s agreement with 
the proposal.  Despite this, MH did not shift in her “rigid view” and would not accept 
assistance that she did not believe she required.  The Court was satisfied that MH’s 
inability to make reasoned decisions about the arrangements for her discharge from 
hospital was a “tipping point”, and that the Court had jurisdiction as required by s 6 
of the PPPR Act. 

c) The legal test of “wholly” lacking capacity 

30. In the context of the whole review, there were 82 cases that included an application 
for the appointment, or the renewal of appointment, of a welfare guardian.  Twenty-
nine of these cases included a comprehensive discussion of the evidence and 
whether the person “wholly” lacked capacity, thereby establishing jurisdiction for the 
Court to make an order.  

31. In the early cases, Judge Inglis (and others) examined the issue of how the concept 
of “wholly” lacking capacity should be interpreted.  Re “Joe”,60 concerned an elderly 
gentleman who had been living in a “state of profound self-neglect” and refusing all 
support services, but was adamant that he wished to be left alone and believed he 

                                                           
58   VJM v MH, at [27]. 
59   VJM v MH, at [32]. 
60   Re “Joe” [1990] NZFLR 260. 
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58   VJM v MH, at [27]. 
59   VJM v MH, at [32]. 
60   Re “Joe” [1990] NZFLR 260. 
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would be ‘hopelessly unhappy’ in a rest home.  Judge Inglis directed the matter for a  
hearing on jurisdiction, noting that there was doubt that Joe wholly lacked capacity 
and, when “the person himself positively wants to be left alone, force-fed help may 
amount to an act of unkindness, no less devastating to the subject because it is well 
intentioned”.61 

32. Re Z62 involved a woman who had capacity to make and communicate decisions, 
but wholly lacked the capacity to execute them physically due to the lack of 
cooperation by her caregiver.  Judge Inglis found this lack of capacity was “not a 
shortfall of the kind recognised by the PPPR [Act]” and any such gap in the Act was 
a matter for Parliament to address.  He declined the daughter’s application to be 
appointed a welfare guardian for her mother. 

33. In a more recent case, BMO v AFM-M and RSO,63 the person, R, had suffered a 
severe head injury in a car accident in 1986, and his previous welfare guardian had 
died in 2009.  Two different parties then applied to be appointed his welfare 
guardian and property manager.  Although R had been subject to a welfare guardian 
order previously, the Court held that it did not automatically have jurisdiction merely 
because the incapacity was longstanding and the parties concerned did not dispute 
the appropriateness of a welfare guardian appointment.64 Rather, the expert 
opinions of both a court-appointed neuropsychologist and R’s GP, in addition to the 
“various medical reports provided over the years”,65 confirmed that R continued to 
lack capacity and there was jurisdiction for the Court to make an order. 

34. In WJH v BTH,66 the judge preferred the evidence of the applicant regarding his 
father’s lack of capacity to that of a medical report on file that suggested the subject 
person (the father) had partial capacity.  In this case, the father did not participate in 
the hearing.  After visiting him, the court-appointed lawyer agreed that he “totally” 
lacked capacity, and there was no suggestion that he objected to the orders being 
made.67 

35. Similarly, in JGB v Guardian Trust,68 where the most recent medical opinion 
suggested that the person’s lack of competence to manage his own affairs in 
relation to property was “partial but substantial”.  The Court held that there was 
also jurisdiction for the ongoing appointment of the welfare guardian based on the 
medical evidence – from the first time that an order had been made in 2007, and 
again in 2009 and 2010 – and “nothing had changed since then”.  The lawyer for 
the applicant stated:69 

[He] is able to deal with day-to-day matters but in terms of decisions that are 
necessary for his welfare and being able to communicate and make major 
decisions in relation to his ongoing care, he is not in a position to do that 
without the assistance of his welfare guardian. 

                                                           
61   Re “Joe”, at 261. 
62   Re Z (1992) 9 FRNZ 397. 
63   BMO v AFM-M and RSO (2011) FAM-2002-088-000973 (unrep). 
64   BMO v AFM-M and RSO, at [21]. 
65   BMO v AFM-M and RSO, at [25]. 
66   WJH v BTH (2010) FAM-2010-042-000877, (unrep). 
67   WJH v BTH, at [4]. 
68   JGB v NZ Guardian Trust Co Ltd & PMB and JDI (2014) FAM-2005-070-000686, [2015] 

NZFC 189, (unrep). 
69   JGB v NZ Guardian Trust Co Ltd and others, at [6]. 
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36. As noted, for the appointment of a welfare guardian, it is only necessary that the 
person wholly lacks capacity in respect of “particular aspect or aspects” of 
decision-making relating to their care and welfare.  In some cases, however, the 
notion that capacity is decision-specific is undermined where the Court appoints a 
welfare guardian who is, in effect, a global decision-maker in respect of all 
decisions in relation to the person’s care and welfare.  The following two cases are 
examples of how the concept “wholly” lacking capacity has been very liberally 
interpreted. 

37. In AK, VT, NT v RJT,70 the wife and daughter of a man who had suffered frontal 
lobe damage in an accident applied to the court to be appointed as joint welfare 
guardians.  The evidence was that when he became upset or angry he was unable 
to respond in a rational manner and his ability to make sensible and safe decisions 
disappeared.71  The Judge concluded that, although in “general terms, [X] does 
have the capacity to understand the nature and foresee the consequences of his 
decisions”,72 when he is subject to loss of control he “wholly lacks capacity”.  Thus, 
the appointment of joint welfare guardians was considered by the Court to be 
warranted. 

38. In FL v KEL,73 the Court appointed KEL’s mother as his welfare guardian. KEL 
suffered from cerebral palsy, autism and epilepsy.  Both his mother (the applicant), 
and the young man’s GP described him as partially lacking capacity to understand 
the nature and foresee consequences of decisions pertaining to his care and 
welfare.  The proceedings were adjourned to enable a report from a 
neuropsychologist to report on the man’s cognitive capacity and prognosis, 
however no report ensued as there was “no psycho-neurologist (sic) available 
locally who could undertake the assessment”.74  The judge spoke with the young 
man who told him he found decision-making “a bit of a struggle”.  On the basis of 
this conversation, the Court held it had jurisdiction to make a welfare guardian 
order as “the medical evidence establishes that [X] partly lacks the capacity to 
understand the nature and foresee the consequences of decisions in respect of 
matters relating to his personal care and welfare”75 regardless of the fact that there 
was no objection by KEL to the making of the order, it is hard to reconcile this 
approach with the legal test in the PPPR Act. 

d) The legal test of “partly” lacking capacity 

39. It is not uncommon for s 10 personal orders to be made under the lower threshold of 
“partly” lacks capacity, where jurisdiction is not established under the higher 
threshold of “wholly” lacks capacity for the appointment of a welfare guardian. 

40. In this review there were nine cases where the application for appointing a welfare 
guardian was dismissed.  No other orders, for example under s 10, were made.  In 
another four cases, where welfare guardian orders were not made under s 12, there 
was sufficient evidence to establish that the person partly lacked capacity and a 
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36. As noted, for the appointment of a welfare guardian, it is only necessary that the 
person wholly lacks capacity in respect of “particular aspect or aspects” of 
decision-making relating to their care and welfare.  In some cases, however, the 
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personal order under s 10 could be made.  In five cases, the judge adjourned the s 
12 application until further medical evidence could be ascertained. 

41. In Dawson v Keesing,76 where the applicant sought appointment as a welfare 
guardian for her mother, aged 86, out of concern that her brother was exerting 
undue influence and control over their mother.  On appeal to the High Court, Heath 
J upheld the Family Court’s decision that the subject person partly lacked capacity 
to understand the nature and foresee the consequences of decisions about her 
living arrangements, but did not wholly lack capacity, and therefore could only be 
subject to a personal order under s 10, not a welfare guardian order. 

42.  A similar decision was reached in WK v NK.77  This was an application by a mother 
for appointment as a welfare guardian for her son, NK, aged 23, who had sustained 
severe head injuries as a young child and had significant intellectual disability with 
persisting motor impairment, difficulty with his vision, and “display[ed] occasional 
behavioural concerns”.78  The major concern was about certain financial decisions 
he had made which benefited a third party to his own detriment.  The Court ordered 
an independent neuropsychological assessment of NK, and heard evidence directly 
from him.  The Court found that the threshold of “wholly” lacking capacity was not 
reached, however, it had jurisdiction to make an order under s 10.79 

43. The issue of what constitutes “partly” lacking capacity was discussed in some of 
these cases, but was only traversed thoroughly in a few cases, including SJW v 
MJW.80  This was a case where an adoptive father sought a welfare guardian order 
for his 24 year old son, W, who had been assessed as suffering from foetal alcohol 
spectrum disorder.  The Court had the advantage of an assessment from a 
psychiatrist and a psychologist, as well as report from a court-appointed clinical 
psychologist.  These reports suggested there was “significant impairment in his 
overall adaptive functioning”,81 however, W only partially lacked capacity “in relation 
to matters about financial management, personal safety, relationships, addressing 
risk issues of substance abuse and offending, and developing realistic future 
plans”.82  The Court held that while it did not have jurisdiction to make a s 12 welfare 
guardian order, the threshold was met for personal orders under ss 10 and 11 of the 
Act.  The Judge went on to say:83 

It is much easier to make this finding than to decide what steps, if any, should 
be taken in regard to Mr [W] within the Act. Mr [W]’s disinclination to have his 
father have any control of his life is strong. At the present time Mr [W] calls 
upon his mother and father to help him out when the circumstances are very 
difficult. It is possible that the existence of orders may cause Mr [W] to distance 
himself. … It is also to be appreciated … that there can be no practical means 
to enforce personal orders if they are defied: the power in s 23 to appoint a 
welfare guardian in the event of non-compliance is not on the face of it very 
effective (putting aside the very real legal question whether non-compliance 
can result in such an appointment where, as here, the basic test for 
appointment is not met). 
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44. Hutt Valley DHB v EB84 concerned Mrs B, a 79-year-old widow who resided in her 
own home and had been hospitalised twice in the past year, despite receiving 
relatively intensive supervision at home.  The Court heard evidence from six 
witnesses as to Mrs B’s lack of capacity, which contradicted her own assessment of 
her ability to care for herself.  On the issue of her capacity, the Judge found that:85 

The real issue over capacity is to be found in what appears to be her inability 
therefore to appreciate the fact that she has the problems that she does have 
and the impact that these problems have on her quality of life. That goes to her 
understanding of the relevant situation and her appreciation of that, and the 
flow-on consequences for her. 

45. The Court held that it had jurisdiction because Mrs B failed to have “the requisite 
degree of comprehension” and made an interim personal order requiring her to live 
in a specified care home. 

46. In TG v FPC,86 the application was for a property manager and a personal order for 
a 31-year-old man who suffered from a treatment resistant schizoaffective disorder.  
In deciding that the Court did have jurisdiction, the Judge said:87 

When particularly unwell it would be difficult to not find that he wholly lacks that 
capacity, but as such periods when the Clozapine is at therapeutic levels, which 
it does not appear to be always, he has some partial capacity. Nevertheless I 
am satisfied that that partial capacity is very limited, and that he still remains 
subject to delusions and the particular issues of voices, and a disorder of 
volition that goes with those voices. 

47. The Judge held that, even when “somewhat better managed under mental health 
treatment”, Mr C’s capacity to understand the nature and foresee the consequences 
of decisions is “seriously compromised”.88 

e) Capacity and enduring powers of attorney (EPOAs) 

48. In 2007, Part 9 of the PPPR Act was amended to strengthen the requirements for 
activating an EPOA when a person becomes “mentally incapable”.89  The 
presumption of donor competence was also introduced, in line with the rest of the 
Act.  This presumption can be displaced by a certificate from a relevant health 
practitioner.90   

49. As part of this review, information was requested from the JDI regarding the new 
Part 9 provisions, which give the Court increased ability to monitor and review an 
attorney’s powers and revoke both property and care and welfare EPOAs.91  A 
search of published databases only revealed two cases that referred to the 
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2007amendments,92 and no cases were identified by the JDI.  This suggests that 
there has been little uptake of these increased powers. 

50. The review identified eight cases where the issue arose of whether an EPOA had 
been validly executed or activated.  In Waldron v Public Trust,93 Potter J held that 
under s 102(1)(a) of the PPPR Act, the Family Court has jurisdiction to determine 
whether an instrument is an EPOA, and whether it has been validly executed and 
entered into, including whether the donor had mental capacity at the time of its 
execution. 

51. In Re BRH,94 the issue was whether a donor, BAH, lacked capacity at the time she 
executed an EPOA subsequent to her hospitalisation for a stroke.  Although BRH 
was assessed as being “compos mentis” to appoint an attorney at the time, her 
medical team “continued to have some concerns regarding her cognitive 
impairment and discharge home”.95  In reviewing all the evidence, the Court held 
that BRH lacked capacity at the time she signed the EPOA and therefore it was not 
valid:96  

… although there was no evidence specifically focussed upon the date the 
powers were signed, there is enough evidence relating to the period before and 
two months later to indicate that she was in a confused state that would not 
have allowed her to adequately understand the ramifications of the documents 
she was signing. Furthermore, the various communications, the manner in 
which the first set of documents was signed and the re-drafting and signing of a 
second set of documents could only have lead (sic) to more confusion of an 
elderly woman in a mentally fragile state. 

52. In BAH v JFE,97 the question was whether E’s execution of his EPOAs, appointing 
his wife attorney for personal care and welfare and for property in 2010 were valid, 
given Mr E had earlier granted an EPOA for property to his daughters.  There was 
significant conflict between E’s daughters and their stepmother.  The Court ordered 
a report from a psychogeriatrician and there was also evidence from E’s GP and 
the legal executive who witnessed the 2010 EPOAs.  The Court held that the 2010 
EPOAs were valid and nothing in the Act prevented the appointment of multiple 
EPOAs for property.  However, due to the conflict between Mrs E and Mr E’s 
daughters, the least restrictive intervention was to appoint Mrs E as property 
manager under s 25 of the Act.98 

Conclusion 

53. This analysis of reported cases dating from 1988, and unreported cases from 2010 
to 2015, suggests that extended judicial analysis of whether a person lacks capacity 
for the purpose of establishing jurisdiction under the PPPR Act has been rare in 
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practice.  This is not to suggest that the Court is not considering the medical and 
other evidence in capacity assessments when establishing jurisdiction.   Rather, the 
Court’s reasoning is not routinely reported as part of the judgment. When judges 
are concerned that there is insufficient evidence to determine jurisdiction, they 
sometimes order further medical reports, and the outcome of these cases is often 
unknown.  The role of the court-appointed lawyer is relevant in this respect because 
many cases may be resolved “on the papers”, at judicial or settlement conferences.   

54. Of concern, however, is that in some cases the strict criteria of s 12(2) requiring a 
person to wholly lack capacity before a welfare guardian can be appointed, are not 
always followed.  Compared to the early decisions, the Act is now most often used 
for the appointment of a welfare guardian or a property manager for older adults, 
many of who have dementia.  Personal orders under s 10, with a lower threshold of 
“partly” lacks capacity, are frequently used to make significant decisions in respect 
of the living arrangements of people subject to the Act, such as a decision to place 
a person in a secure residential care facility, sometimes over the person’s 
vehement objections.  

55. There have been few cases where a person’s capacity (and the jurisdiction of the 
Court) have been contested by way of a defended hearing99 and even fewer where 
the person gives evidence and/or participates in the hearing.100 The requirement 
that the person subject to an application should attend the hearing (whether 
contested or not), unless formally excused under s 76, seems not to be rigorously 
applied. 

56. This review is not a comprehensive evaluation of the PPPR Act but a snapshot on 
how decisions on jurisdiction are made. As there is little case law in this area, there 
is a corresponding lack of transparency about how the concept of capacity – so 
central to the operation of the PPPR Act – is tested or applied. There are few fully 
reasoned decisions in which a person’s capacity is contested or that give careful 
guidance on the legal tests for capacity or the differences between them.  
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99   See for example, Re RMS (PPPR) (1993) FRNZ387, Judge Inglis; VJM v MH (2011) FAM-

2011-041-516, Judge Callinicos. 
100    Examples of defended hearings on jurisdiction include: Re H & H (PPPR) [1999] 18 FRNZ 

297 Judge Inglis; Re CLD (2010) FAM-2002-044-001729, and VJM v MH (2011) FAM-2011-
041-516, Judge Callinicos. 
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Appendix B 
A Review of the Health and Disability Commissioner’s Opinions 
about Capacity 
Introduction 

1. This is a review of the Health and Disability Commissioner (Commissioner) opinions and 
Human Rights Review Tribunal (HRRT) decisions.1  It shows that over time, the issue of 
whether a person (consumer) lacks capacity or is vulnerable due to impaired capacity for 
decision-making, even where there may already be a decision-maker appointed, has 
become significantly more relevant in the complaints investigated by the Commissioner.2  
There is a greater emphasis on ensuring that providers of health and disability services 
(providers) adequately assess capacity, and that they are clear about the legal basis on 
which substitute decisions are made when a person cannot give informed consent.  
Substitute decisions are legally valid when they are made by a welfare guardian, an attorney 
under a properly activated enduring power of attorney (EPOA), or by the provider under 
Right 7(4) of the Code of Health and Disability Services Consumers’ Rights (HDC Code) if 
an assessment is made that the decision to provide care and treatment is in the person’s 
best interests. 

2. When the Commissioner finds a breach of the HDC Code, there are three possible 
outcomes that may follow: firstly, making recommendations to the provider; secondly, 
reporting the Commissioner’s opinion to other “appropriate persons”; and thirdly, referring 
the provider to the Director of Proceedings to decide whether to institute disciplinary and/or 
compensation proceedings in the HRRT.3 

Method 

3. This review evaluates opinions of the Commissioner published on the Health and Disability 
Commissioner’s (HDC) website.4  It covers opinions from 1997 to 2015.5  These opinions 
were reviewed to assess whether the Commissioner found the issue of capacity for 
decision-making relevant to a breach of the HDC Code or an adverse finding.  Twenty-eight 
opinions were analysed in-depth.   It is relevant to note that only complaints that result in a 
formal opinion by the Commissioner are published on the HDC website, and this is, on 
average, less than 10 percent of complaints actually lodged with the HDC.6 

                                                           
1   Research assistance for this review was provided by Jessie Lenagh-Glue. 
2   Right 7 of the HDC Code refers to the “competence” to make an informed choice.  In th is review, the 

terms “competence” and “capacity” are used interchangeably. 
3   R Paterson “Assessment and Investigation of Complaints” in P Skegg, R Paterson (eds) Health Law in 

New Zealand (Thomson Reuters, Wellington, 2015) 903 at 920. Disciplinary proceedings under the 
Health Practitioners Disciplinary Tribunal are beyond the scope of this review.  For an overview of the 
procedure see J Manning – Chapter 30 “Professional Discipline of Health Practitioners” in P Skegg, R 
Paterson (eds) Health Law in New Zealand (Thomson Reuters, Wellington, 2015) 927. 

4   www.hdc.org.nz/decisions--case-notes/commissioner's-decisions.  
5    Search terms used were “capacity”, “capacity assessment”, “decision-making”, “incapacity”, “welfare 

guardian”, and “EPOA”. 
6   S Temelkovski, K Callaghan “Opportunities to learn from medical incidents: a review of published 

reports from the Health and Disability Commissioner” (2010) 123 NZMJ 18 at 26. 
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4. In addition, eight decisions of the Human Rights Review Tribunal (HRRT), relating to seven 
matters, were found for the period 2002 to 2015.7 

5. While this review does look at a limited number of cases where a person is vulnerable due 
to impaired capacity, it is not a review of the broader aspects of vulnerable adults – whether 
they have capacity or not.  

Health and Disability Commissioner complaint process 

6. The functions of the Health and Disability Commissioner are set out in the Health and 
Disability Commissioner Act 1994.8  The Commissioner acts as the initial recipient of 
complaints about providers of healthcare and disability services and is required to ensure 
that each complaint is dealt with appropriately.9  He is also responsible for investigating, 
either upon receiving a complaint or upon his own initiative, any action that appears to be a 
breach of the HDC Code.10 

7. The Commissioner has the discretion to refer cases to the Director of Proceedings, to 
consider initiating further action, but this occurs in only a limited number of cases where a 
breach has been found.11  Even fewer cases are actually referred for further action, whether 
to the HRRT, or the Health Practitioners Disciplinary Tribunal (HPDT).12  This gatekeeping 
means that the resulting pool of potential cases before the HRRT is very small.13 

8. Table B1 shows that only a small proportion of complaints made to the Commissioner lead 
to a formal investigation.  On receipt of a complaint, the Commissioner has a range of 
options to choose from.14  Where the Commissioner considers more information is 
necessary to assess the complaint, it will be sought from the complainant, the provider, in-
house clinical and nursing advisors, and occasionally external experts.  On the basis of this 
information, the Commissioner can refer the complaint back to the provider or agency;15 to 
an advocate;16 call a conference of the parties concerned for formal mediation;17 launch a 

                                                           
7   Human Rights Review Tribunal decisions were found at www.nzlii.org/nz/cases/NZHRRT/.  Taikura 

Trust and Aranui Home and Hospital had separate decisions delivered by the HRRT, concerning a 
single set of events. 

8   Health and Disability Commissioner Act 1994, s 14. 
9    Health and Disability Commissioner Act 1994, s 14(da). 
10    Health and Disability Commissioner Act 1994, s 14(e). 
11    Health and Disability Commissioner Act 1994, s 45(2)(f). 
12    A search of Health Practitioners Disciplinary Tribunal proceedings at www.hpdt.org.nz using the same 

search terms yielded no obvious cases where the proceedings centred on issues arising from the lack 
of decision-making capacity of the patient.  In Re Dr Jonathan Graham Wright (HPDT decision 
624/Med12/263P at [27]−[28]) a physician was found guilty of professional misconduct for accepting a 
donation of $150,000 from a terminally ill elderly patient.  The Tribunal considered whether the patient 
had mental capacity at the time of the transaction and concluded he did.  Similarly, it was concluded 
that there was no undue influence and the physician did not personally benefit from the transaction (at 
[29]).  While there are potentially other cases that might be relevant to this review, the structure of the 
Tribunal’s website makes access to such information difficult, and was considered beyond the scope 
of this review. 

13   Letter from Chris Moore (President, New Zealand Law Society) to the Health and Disability 
Commissioner regarding the review of the HDC Act and Code (17 February 2014). 
www.lawsociety.org.nz/_data/assets/pdf_file/0011/69194/I-MSD-EPAs-5-7-13.pdf   

14    Health and Disability Commissioner Act 1994, s 33. 
15    Health and Disability Commissioner Act 1994, s 34. 
16    Health and Disability Commissioner Act 1994, s 37. 
17    Health and Disability Commissioner Act 1994, s 33(1)(a)(iii).  This option is rarely used currently.  

From 1998 to 2006, mediation was successfully used on average in 20 cases each year, decreasing to 
5 on average from 2002 to 2010.  Since 2010, it has not been used to resolve a single case. Source: 
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formal investigation;18 or take no further action.19  Once the Commissioner has compiled all 
the relevant information, a provisional opinion is issued, which both the consumer and the 
provider may review and respond to.   The report is then finalised and the Commissioner 
may make a recommendation, ranging from the making of a formal apology to specific 
recommendations on how the provider could improve services.20 

9. The number of formal investigations undertaken annually has decreased from a high of 748 
in 1998 to an average of 57 each year for the past five years.21  Breaches of the HDC Code 
were found in about 60% of opinions, although this number has risen slightly in the past 
three years. 

TABLE B1 – Health and Disability Commissioner complaints, formal investigations 
and breaches found 1997-2014 

Year Complaints 
laid 

Complaints 
closed 

Formal 
Investigations 

Breaches 
found1 

Referrals to Director of 
Proceedings 

1997 1000 581 335        25 (7%)   2 Æ 0 ref to CRT 
1998 1102 743 748         48 (6%)  12 Æ 0 ref to CRT 
1999 1174 1162 563 144 (25%) 34 Æ 2 ref to CRT 
2000 1088 1303 716 227 (31%) 21 Æ 0 ref to CRT 
2001 1397 1338 538 130 (24%) 26 Æ 8 ref to CRT 
2002 1211 1299 334 90 (27%) 28 Æ 2 ref to HRRT 
2003 1159 1338 345 113 (33%) 27 Æ 3 ref to HRRT (2 settled) 
2004 1142 1162 178 77 (43%) 18 Æ 3 ref to HRRT 
2005 1124 1158 172 71 (41%) 14 Æ 4 ref to HRRT 
2006 1076 1100 116 59 (51%) 19 Æ 8 ref to HRRT (1 settled) 
2007 1289 1273 89 53 (60%) 19 Æ5 ref to HRRT (3 settled) 
2008 1292 1295 100 59 (60%) 22 Æ 4 ref to HRRT 
2009 1360 1378 109 72 (64%) 22 Æ 5 ref to HRRT 
2010 1573 1524 51          2 (1%)   6 Æ 4 ref to HRRT 
2011 1405 1355 27 11 (40%)   4 Æ 3 ref to HRRT 
2012 1564 1380 44 29 (66%)   8 Æ 4 ref to HRRT (3 settled) 
2013 1619 1551 60 42 (70%) 16 Æ 6 ref to HRRT 
2014 1784 1901 115 79 (68%) 23 Æ 11 ref to HRRT (10 settled) 
2015 1880 1910 100 70 (70%) 14 Æ 11 ref to HRRT (7 settled) 

 
1   Percentage of breaches found refers to the percentage of investigations completed in that year, not 

necessarily a total of all complaints. Source: www.hdc.org.nz/publications/other-publications-from-
hdc/annual-reports?page=1 Annual Reports 1997-2015. 

 

  

                                                                                                                                                                                     
HDC Annual Reports (1997 to 2014) at www.hdc.org.nz/publications/other-publications-from-
hdc/annual-reports . 

18    Health and Disability Commissioner Act 1994, s 40. 
19   Health and Disability Commissioner Act 1994, s 38. 
20   Health and Disability Commissioner Act 1994, s 45. 
21    HDC Annual Reports (1997 to 2014) at www.hdc.org.nz/publications/other-publications-from-

hdc/annual-reports. 
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20   Health and Disability Commissioner Act 1994, s 45. 
21    HDC Annual Reports (1997 to 2014) at www.hdc.org.nz/publications/other-publications-from-

hdc/annual-reports. 

199



200 
 

10. Table B2 shows opinions where capacity for decision-making was relevant to a finding of 
breach of the HDC Code.   

Table B2 – Health and Disability Commissioner opinions where capacity for decision-making 
was relevant to finding a breach of the HDC Code 

 

11. The majority of these opinions concerned findings of a breach of Right 4, the right to 
services of an appropriate standard; and/or Right 6, the right to be fully informed; or Right 7, 
the right to make an informed choice and give informed consent.  Almost half of the cases in 

Case 
Record 

Assess 
Capacity EPOA Welfare 

Guardians 
Informed 
Consent 

Informed 
Choice 

Undue 
Influence 

97HDC9172    ✔ ✔  

97HDC7679     ✔  

02HDC08905       

02HDC18190  ✔     

02HDC15234  ✔     

04HDC10605 ✔      

05HDC06957  ✔   ✔  

06HDC04441   ✔    

06HDC15791      ✔ 

07HDC17744    ✔   

08HDC04291  ✔     

08HDC20829   ✔    

08HDC17105  ✔  ✔   

08HDC20957 ✔   ✔   

09HDC01050  ✔   ✔  

09HDC01035  ✔   ✔  

10HDC01231  ✔   ✔  

11HDC00512 ✔ ✔  ✔ ✔  

11HDC00647 ✔      

11HDC00940 ✔ ✔  ✔ ✔  

12HDC00630 ✔ ✔  ✔   

12HDC00779    ✔   

12HDC00915 ✔ ✔  ✔   

12HDC01403 ✔   ✔   

12HDC01420    ✔   

13HDC00538 ✔   ✔   

13HDC00732 ✔   ✔   

13HDC01252 ✔   ✔ ✔  
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this review concerned breaches of the Code in relation to EPOAs and related to either the 
process of assessing capacity and/or whether informed consent had been properly 
obtained. The capacity issues concerned: 
 
a) assessing capacity, including failure to determine competence or adequately assess 

competence;  
b) enduring powers of attorney (EPOA), including an EPOA not being properly activated, 

inadequate communication from the healthcare provider to the attorney, and multiple 
attorneys for personal health and welfare decision;22  

c) welfare guardians, including the welfare guardian not being adequately consulted, 
and the welfare guardian failing to fulfil their duties; 

d) informed consent (Right 7), including lack of consent, consent given with no legal 
authority, and Right 7(4) being applicable but not relied upon by the healthcare 
provider;  

e) informed choice and information disclosure (Right 6), including failure to ensure an 
informed choice was made and failure to keep the family informed; and  

f) undue influence where the person had impaired capacity and undue influence was 
exerted. 

a) Failure to undertake a capacity assessment 

12. In 11 of the cases reviewed the (lack of) assessment of capacity was directly at issue.  In 
General Surgeon (2014),23 the patient’s wife signed a consent form for a surgical 
procedure.24  The Commissioner made an adverse comment that:25 

There was no evidence that Mrs A was Mr A’s legal representative, nor is there any 
clear record of any assessment of Mr A’s competence to consent on his own behalf. 

13. Similarly, in Waitemata DHB (2015)26 the Commissioner made an adverse comment against 
the District Health Board (DHB).  The patient was an elderly man who had arrived in hospital 
by ambulance, conscious but confused.  Evidence showed that the anaesthesia consent 
form was signed by one daughter, and the consent to surgery was signed by a second 
daughter.  There was no record of any assessment of capacity to consent, and neither 
daughter had any legal right to consent on their father’s behalf. 

14. In both these opinions, the Commissioner observed that, in the circumstances, the relevant 
health practitioners could have proceeded with treatment in the absence of the consumer 
being able to consent, if it was in the consumer’s best interests, under Right 7(4) of the 
Code.  Concern was expressed about the DHB lacking understanding of the legal 
requirements for consent where the consumer was incompetent to consent and there was 
no legally authorised substitute decision maker.27 

                                                           
22   Protection of Personal and Property Rights Act 1988, s 98(2) provides that an EPOA may not appoint 

more than one individual to be attorneys to act in relation to the donor’s personal care and welfare. 
23  HDC Opinion 13HDC00538 – General Surgeon, A DHB (20 October 2014). 
24   The Code discusses “consumers” when discussing people receiving services from health practitioners. 

In this report, “patient” and “consumer” are used interchangeably. 
25   General Surgeon, at [54]. 
26   HDC Opinion 13HDC00732 – Waitemata DHB (26 June 2015) at 18. 
27   General Surgeon, at [89]. 
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22   Protection of Personal and Property Rights Act 1988, s 98(2) provides that an EPOA may not appoint 

more than one individual to be attorneys to act in relation to the donor’s personal care and welfare. 
23  HDC Opinion 13HDC00538 – General Surgeon, A DHB (20 October 2014). 
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26   HDC Opinion 13HDC00732 – Waitemata DHB (26 June 2015) at 18. 
27   General Surgeon, at [89]. 
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15. In Dr C (2013), a General Practitioner (GP) failed to assess a patient over a ten-year period, 
even though she knew the woman had Huntington’s disease.28  The patient’s psychiatrist 
had recorded suspected dementia in 1997.  Beginning in 2001, Dr C made home visits to 
Mrs A and was aware of her deteriorating condition, but promised to help her live at home 
as she was strongly opposed to institutionalisation.  Between 2006 and 2010, the GP had 
contact with Mrs A only on the telephone or through a curtained door.  Mrs A became 
reclusive and refused home help and support, living in circumstances described as “extreme 
squalor”. The Commissioner opined that Dr C had breached Right 4(1) of the Code:29  

Given the known trajectory of patients with HD and the probability that Mrs A would at 
some stage lose competence, Dr C’s failure to assess Mrs A’s competence to make the 
relevant decision was suboptimal care and unacceptable. 

b) Enduring powers of attorney (EPOAs) 

16. In many cases where there has been an issue regarding an EPOA, the focus is on whether 
it has been properly activated. Section 98(3)(a) of the PPPR Act requires certification by 
either a relevant health practitioner or the court before the attorney can act in a significant 
matter relating to the donor’s personal care and welfare.  

17. A “significant matter” is defined in the legislation as being “a matter that has, or is likely to 
have, a significant effect on the health, wellbeing, or enjoyment of life of the donor, for 
example, a permanent change in the donor’s residence, entering residential care, or 
undergoing a major medical procedure”.30  The New Zealand Law Society has highlighted 
the lack of independent oversight of the medical certification process required to certify a 
donor’s mental incapacity.31 

18. In Ross Home and Hospital (2010), a wife had been appointed as care and welfare attorney 
under an EPOA for her husband who was in a dementia unit.32  The Deputy Commissioner 
opined that the EPOA had not been activated because Mr A’s mental incapacity was not 
certified as required by the PPPR Act.  The rest home was found to be in breach of Right 
4(1) for failing to ensure that Mr A’s condition was assessed and evaluated effectively. 

19. In Killarney Rest Home (2013),33 an 81-year old woman with advanced dementia was 
admitted to a secure dementia unit for short-term respite care.  Nurse D advised the 
Commissioner that she had completed an admission assessment and care plan, although 
no records were found.  The records stated that Mrs A’s son-in-law was her attorney under 
an EPOA, but no copy of the document or evidence of its activation was found in Mrs A’s 
records.  The Deputy Commissioner opined that the rest home and the nurse were in breach 
of Right 4(1) for multiple reasons, including failure to clarify or document an EPOA, and for 
failing to inform the attorney or family of Mrs A’s falls which resulted in her being left 

                                                           
28   HDC Opinion 11 HDC00647 – GP, Dr C (10 June 2013). 
29   GP, Dr C, at [171]. 
30   Protection of Personal and Property Rights Act, s 98(6). 
31   Letter from Chris Moore (President, New Zealand Law Society) to Claire Kibblewhite (Ministry of Social 

Development Office for Senior Citizens) regarding the 2007 Amendments to Enduring Powers of 
Attorney provisions (5 July 2013). 

32   HDC Opinion 10HDC01231 – Presbyterian Support Otago (Ross Home and Hospital) (23 April 2010). 
See also 12HDC01403 – Presbyterian Support Central (Operating as Kandahar Home) and RN A (27 
June 2014) where it was opined that although both the rest home and the attorney thought the EPOA 
was valid, “there is no evidence that Mrs C was certified as incompetent. Accordingly, the EPOA was 
never activated” (at 23 [152]). 

33   HDC Opinion 11HDC00940 Killarney Rest Home (2009) Ltd (28 November 2013). 
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untreated with a fractured pelvis for five days, despite believing there was a valid EPOA.  
The matter was referred to the HRRT, which determined that Killarney failed to 
communicate effectively with Mrs A’s family and power of attorney, and there was a breach 
of Rights 4(1) and 4(2) of the HDC Code.34 

20. The appointment of multiple attorneys, despite restrictions in the PPPR Act limiting an 
attorney for care and welfare to one individual, can also cause problems.35  In Villa Gardens 
(2009), 36 an elderly woman with dementia had jointly appointed two of her four daughters as 
her attorneys under a care and welfare EPOA. One daughter was nominated as first 
contact, yet all four daughters were involved in making contradictory decisions regarding 
their mother’s care.  The Deputy Commissioner opined that there was a breach of Right 4(1) 
as Villa Gardens had taken “no steps … to resolve who the attorney was”.37  The care 
manager should have known that the PPPR Act “provides that an EPA (sic) may not appoint 
more than one person as attorney”.38 

21. There can also be an issue of how to “de-activate” an EPOA after a person has been 
certified mentally incapable, but subsequently regains capacity for decision-making.  In 
Canterbury District Health Board (2013),39 Mrs A had a complex medical history including 
suspected dementia.  Mrs A’s daughter appointed her daughter as her attorney under an 
EPOA, but it had not been activated in the required manner.  When Mrs A was admitted to 
hospital with a diagnosis of pneumonia, she was delirious and haloperidol was prescribed.  
The Deputy Commissioner found the DHB was in breach of Right 7(1) as the clinicians 
should not have administered haloperidol unless they had a legal basis to do so, either 
through Right 7(4) of the HDC Code or through activation of her EPOA if Mrs A was not 
competent to consent to its administration due to delirium.40  The opinion cited a senior DHB 
clinician as stating that one-third of all patients over 65 years old in an acute clinical setting 
will present with delirium, which by its very nature is transient and variable.41  One of the 
Commissioner’s recommendations was for the DHB to provide guidelines on consent in 
such cases where a patient’s ability to consent may fluctuate due to delirium.42  

c) Welfare guardians 

22. As with EPOAs, the role of welfare guardians is to protect and promote the welfare and best 
interests of the subject person.43  Even when families go to considerable trouble to have a 
welfare guardian appointed, there is no guarantee that the welfare guardian will then be 
consulted by health care providers. 

23. In Nilsson v Summerset Care Ltd (2012),44 Mrs A was a frail, elderly woman with pneumonia 
discharged from hospital to a Summerset rest home.  The hospital discharge summary 
instructed the caregivers at Summerset to closely monitor Mrs A’s fluid intake and hydration.  
Four days after her admission, Mrs A’s daughter and welfare guardian informed the staff 

                                                           
34   Director of Proceedings v Killarney Rest Home (2009) Ltd [2104] NZHRRT 28 (17 June 2014). 
35   Protection of Personal and Property Rights Act 1988, s 98(2). 
36   HDC Opinion 08HDC17105 – Oceania Care Company (Trading as Villa Gardens) (26 August 2009). 

See also HDC Opinion 11HDC00512 – Fairview Care Ltd (16 April 2014). 
37   Villa Gardens, at 3. 
38   Villa Gardens, at 26. 
39   HDC Opinion 13HDC01252 Canterbury District Health Board (23 June 2015). 
40   Canterbury DHB, at 19 [118]. 
41   Canterbury DHB, at 17 [108]. 
42   Canterbury DHB, at 20 [123]. 
43   Protection of Personal and Property Rights Act 1988, s 18(3), s 98A(2). 
44   HDC Opinion 08HDC20829 Summerset Care Ltd, Nurse Manager Ms C (18 January 2010) at 11-13. 
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28   HDC Opinion 11 HDC00647 – GP, Dr C (10 June 2013). 
29   GP, Dr C, at [171]. 
30   Protection of Personal and Property Rights Act, s 98(6). 
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Development Office for Senior Citizens) regarding the 2007 Amendments to Enduring Powers of 
Attorney provisions (5 July 2013). 

32   HDC Opinion 10HDC01231 – Presbyterian Support Otago (Ross Home and Hospital) (23 April 2010). 
See also 12HDC01403 – Presbyterian Support Central (Operating as Kandahar Home) and RN A (27 
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was valid, “there is no evidence that Mrs C was certified as incompetent. Accordingly, the EPOA was 
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33   HDC Opinion 11HDC00940 Killarney Rest Home (2009) Ltd (28 November 2013). 
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34   Director of Proceedings v Killarney Rest Home (2009) Ltd [2104] NZHRRT 28 (17 June 2014). 
35   Protection of Personal and Property Rights Act 1988, s 98(2). 
36   HDC Opinion 08HDC17105 – Oceania Care Company (Trading as Villa Gardens) (26 August 2009). 

See also HDC Opinion 11HDC00512 – Fairview Care Ltd (16 April 2014). 
37   Villa Gardens, at 3. 
38   Villa Gardens, at 26. 
39   HDC Opinion 13HDC01252 Canterbury District Health Board (23 June 2015). 
40   Canterbury DHB, at 19 [118]. 
41   Canterbury DHB, at 17 [108]. 
42   Canterbury DHB, at 20 [123]. 
43   Protection of Personal and Property Rights Act 1988, s 18(3), s 98A(2). 
44   HDC Opinion 08HDC20829 Summerset Care Ltd, Nurse Manager Ms C (18 January 2010) at 11-13. 
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nurse of her mother’s deteriorating condition and requested that her mother be seen by a 
GP, but was told this would not occur for another four days, on the GP’s regular weekly visit.  
Mrs A died two days later.  The Commissioner found that Summerset Care Ltd and the 
nurse manager were in breach of Right 4 for failing to provide services of an appropriate 
standard, particularly by not obtaining medical intervention in a timely manner; and in breach 
of Right 6 for failing to consult and inform Mrs A’s welfare guardian of her mother’s 
deteriorating condition, or of treatment decisions.  Proceedings were issued and settled in 
the HRRT, including a compensatory sum.45 

24. Spectrum Care Trust (2007),46 concerned a 45-year old man who had been in care since the 
age of three and had a welfare guardian since 1995.  The Commissioner opined that the 
caregiver breached Rights 1, 3 and 4 of the Code with regard to his care. The 
Commissioner commented:47  

… I am disappointed that Spectrum Care did not seek assistance or support from Mr A’s 
welfare guardian, Mr McEvoy.  This shows serious lack of judgement and lack of 
willingness to work with Mr McEvoy to provide Mr A the best care possible in the 
circumstances. 

25. At times, failure by welfare guardians to adequately fulfil their duties – in conjunction with a 
care agency’s failure to keep them informed – can lead to serious abuse of vulnerable 
adults.  In the case of Registered Nurse Mr B (2004),48 an elderly woman with deteriorating 
dementia and severely reduced physical mobility was being cared for by a nursing agency in 
her own home.  She had a welfare guardian and two property managers who arranged for 
the nursing agency to provide two full-time caregivers at all times.  Subsequently, staffing 
levels were reduced as a cost-saving measure.  An aged care nursing expert commissioned 
by the Commissioner to comment on the case stated that:49  

Mrs A was subjected to a severe form of abuse and neglect …. The court order gave 
the Welfare Guardian the power to make all decisions on [Mrs A’s] behalf and the 
responsibility to ensure she was cared for at the level required either in her own 
home or in private hospital or rest home care. Instead [Mrs A’s] care was 
compromised when a decision was made by [the nursing agency], [Mr J] and [Mr I] to 
reduce the staffing levels below the level she required for her safety and well being. 
[Mrs A’s] nutritional needs were not considered and her dramatic weight loss was not 
followed up by her welfare guardian, the nursing agency or her GP. On the 
development of pressure areas, Mrs A received wholly inadequate care…. 

d) Informed consent 

26. Capacity is an essential component of informed consent.  Many of the opinions that discuss 
informed consent were concerned with the failure to conduct an adequate assessment of 
capacity and/or consent being sought from persons not legally entitled to consent.50  In 
some circumstances, however, there were more fundamental breaches of the requirement 
for informed consent.  

                                                           
45   Nilsson v Summerset Care Limited [2012] NZHRRT 25 (16 November 2012). 
46   HDC Opinion 06HDC04441 Caregiver, Ms C; Caregiver Ms D; Care Coordinator Ms E; Spectrum Care 

Trust (16 August 2007). 
47   Spectrum Care Trust, at 21. 
48   HDC Opinion 02HDC08905 Registered Nurse, Mr B (15 November 2004). 
49   Registered Nurse Mr B, at 60. 
50   See Table B2, and a) Failure to undertake a capacity agreement. 

205 
 

27. In Taikura Trust, 51  Ms A, a 43-year old woman with a complex history of mental illness and 
alcohol abuse, was held in a secure dementia unit for almost a year, against her will, without 
legal authority. Although she had initially been appropriately admitted to hospital, having 
been assessed as not having the capacity to make decisions relating to her care and 
welfare, the hospital incorrectly assumed an application for a personal order under the 
PPPR Act had been obtained from the Court.  Despite expressing a wish for a more suitable 
placement, she was effectively detained for over a year in a situation that was not in accord 
with her wishes or needs.  In the absence of any oversight of a Court order there was no 
reassessment of the woman’s changing capacity over time.  

28. Although Right 7(4) was a defence for the initial admission to the hospital, it was not 
specifically relied upon.  The Health and Disability Commissioner found there was a failure 
to provide Ms A with appropriate care under Right 4.  Even if a personal order to place Ms A 
in the dementia unit of Oak Park had been in place, the health care providers did not take 
the steps to reassess Ms A’s capacity and address the fact that she was inappropriately 
placed in a dementia unit.  The case went to the HRRT where the two Auckland health and 
disability service providers agreed to pay compensation to the estate of the woman, who 
had subsequently died after release from her unlawful detention.52 The Tribunal made 
declarations that the providers had failed to provide services in a manner that respected her 
dignity and independence and failed to provide services with reasonable care and skill.  

29. In The Retirement Centre (2002),53 the Commissioner opined that Mr A had been admitted 
to a rest home against his will, without informed consent, and the Centre had accepted his 
daughter acting as decision-maker for him when she had no valid authority to do so.  It was 
clear that Mr A had capacity to make decisions in his own right.  Mr A was taken for a “drive” 
against his wishes shortly after the death of his second wife and brought to the Centre.  The 
admittance forms were signed by his daughter.  Mr A subsequently left the Centre and paid 
a portion of the fees that were demanded, but refused to pay for further charges added.  Mr 
A’s solicitor advised the Centre that Mr A accepted no liability for the sum as he claimed the 
Centre knew he had been brought there involuntarily. 

30. The Retirement Centre was found to have breached Rights 6(2) and 7(1) for failing to obtain 
informed consent and failure to provide all the relevant information to the appropriate 
decision-maker.  When the Retirement Centre suggested that Mr A should be liable for all 
costs associated with his stay at the Centre, the Commissioner clarified that relevant 
information is required to be voluntarily disclosed to the consumer.   

e) Right 6 and information disclosure 

31. In some cases, a breach of Right 6, concerning the right to make an informed choice, is 
associated with a failure to assess whether a patient is competent, with the result that 
decision-making is entrusted to someone without legal authority.  An example is when no 
assessment is undertaken prior to a provider acting on the apparent authority of an EPOA.   

                                                           
51   HDC Opinion 08HDC20957 Auckland District Health Board, Taikura Trust, Aranui Home and Hospital 

Ltd (Trading as Oak Park Dementia Unit) (3 November 2010). 
52   Director of Proceedings v Taikura Trust - Needs Assessment and Service Co-ordination Service HRRT 

No. 024/2011  [2012] NZHRRT 3 (22 March 2012) Director of Proceedings v Aranui Home & Hospital 
Ltd - Rest Home HRRT No. 025/2011  [2012] NZHRRT 4 (22 March 2012). Letter from Dr Katie Elkin 
(Associate Commissioner, HDC) to Alison Douglass regarding this research project (18 August 2014). 

53   HDC Opinion 97HDC9172 The Retirement Centre, Proprietor of the Retirement Centre (11 July 2002). 
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45   Nilsson v Summerset Care Limited [2012] NZHRRT 25 (16 November 2012). 
46   HDC Opinion 06HDC04441 Caregiver, Ms C; Caregiver Ms D; Care Coordinator Ms E; Spectrum Care 

Trust (16 August 2007). 
47   Spectrum Care Trust, at 21. 
48   HDC Opinion 02HDC08905 Registered Nurse, Mr B (15 November 2004). 
49   Registered Nurse Mr B, at 60. 
50   See Table B2, and a) Failure to undertake a capacity agreement. 
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27. In Taikura Trust, 51  Ms A, a 43-year old woman with a complex history of mental illness and 
alcohol abuse, was held in a secure dementia unit for almost a year, against her will, without 
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In Manis Aged Care Ltd (2015),54 healthcare staff failed to ensure that a 96-year old man, 
who had not been assessed for competence, received relevant information regarding his 
condition.  His own GP had prescribed him antibiotics on a Wednesday.  Two days later his 
condition worsened, but he was not considered terminally ill.  Over the weekend, nursing 
staff advised the doctor on call that Mr A was receiving “end of life” care and the doctor 
prescribed morphine over the phone.  The healthcare staff decided to stop administering 
amoxicillin, and began administering morphine in accord with palliative care, without getting 
his consent.  Mr A died on the Sunday.  The Commissioner found that there was a breach of 
Rights 6(1) and 7(1) for failure to obtain informed consent, and a breach of Right 4(5) for 
failure to ensure continuity of services. 

f) Undue influence and impaired capacity 

32. Adults with impaired capacity for decision-making can be especially susceptible to undue 
influence.  The following two examples demonstrate the breadth of situations where 
caregivers can exploit vulnerable adults who lack capacity in their care. 

33. In Caregiver H, disability support worker Mr H was found to have breached Rights 2, 3, and 
4(2) with regard to his relationship with an 18-year old client, Mr B, who had been assessed 
as having the capacity of a “10-year old boy”.55  Mr B was in an independent flatting 
situation.  Mr H was a caregiver that Mr B knew from church, and believed to be a friend.  
The caregiver introduced “sexual elements” to games that they would play and failed to 
maintain professional boundaries in his relationship with Mr B.  In his opinion, the 
Commissioner stated that:56   

Mr H used the caregiver-client relationship as an opportunity to sexually exploit Mr B. A 
power imbalance existed between Mr H, as a caregiver, and his client, Mr B. Mr B was in 
a vulnerable position. … Mr H took full advantage of Mr B’s vulnerability, knowing of Mr 
B’s impairment.  

34. Proceedings before the HRRT found that the caregiver’s conduct had breached Rights 1, 2, 
3 and 4 of the Code and awarded compensatory damages of $20,000.  The Tribunal also 
agreed that exemplary damages of $10,000 were appropriate, particularly due to A’s 
extreme vulnerability and the abuse of Mr B’s trust.57 

 
35. In Director of Proceedings v Nikau (2010),58 the complainant, Ms A, had a long history of 

depression and bipolar affective disorders and received respite care and support from a 
community health coordinator.59  The HRRT held that Ms Nikau, a community health co-
ordinator, had “obviously” breached Right 2 of the HDC Code by taking advantage of her 
position as a caregiver to enrich herself at the Ms A’s expense.  Evidence at the hearing 
established that the complainant had given Ms Nikau money and goods in excess of 
$40,000.  The Tribunal also found Ms Nikau had breached Right 4(2) of the Code for 
unethical abuse of the relationship with a client for personal financial gain.  The Tribunal 
awarded compensatory damages of $50,000, damages for emotional harm of $30,000, and 

                                                           
54   HDC Opinion 12HDC01420 Manis Aged Care Ltd (Trading as Cameron Courts Rest Home) (24 June 

2015). 
55   HDC Opinion 06HDC15791 Caregiver Mr H, Disability Service Provider (24 September 2007). 
56   Caregiver Mr H, at 19. 
57   Director of Proceedings v O’Malley [2009] NZHRRT 2 (2 February 2009), at [52]. 
58   Director of Proceedings v Nikau [2010] NZHRRT 26 (14 December 2010). 
59   Nikau, at [22]. 
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exemplary damages for “flagrant disregard of the complainant’s rights under the Code” of 
$20,000. 

Summary 

36. This review shows that 28 of the Commissioner’s published opinions since 2009 have 
concerned a breach of the HDC Code related to a person’s impaired capacity to consent to, 
or refuse, decisions concerning their healthcare.  Over time, the issue of whether a person 
lacks capacity or has impaired capacity for decision-making is becoming more prevalent in 
the complaints investigated by the Commissioner.  Even where there is a substitute 
decision-maker appointed, there have been breaches of Rights 6 and 7 of the HDC Code in 
circumstances where the person is unable to make an informed choice or give informed 
consent.   These breaches have occurred when there has been a failure by the provider to 
determine or adequately assess capacity, or when there has been a failure to properly 
activate an EPOA, or to consult with the legally appointed substitute decision-maker.   
 

37. The Commissioner’s opinions and decisions of the HRRT highlight the importance of having 
systems in place to ensure a person’s capacity is assessed when there are doubts about a 
person’s capacity to give or refuse consent to care and treatment decisions; that capacity 
assessments are clearly understood and implemented by all providers involved with a 
person’s care; and, the importance of attorneys and welfare guardians being involved in the 
decision-making process. 
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Appendix C  
Legislation and International Human Rights Conventions 
 

This Appendix sets out the relevant sections of the mental capacity legislation, the Code of Health 
and Disability Services Consumers’ Rights (the HDC Code) and the international human rights 
conventions referred to in this report.  These are: 

x  Mental Capacity Act (England and Wales) 2005 (MCA) 

x   Protection of Personal and Property Rights Act 1988 (PPPR Act) 

x   Code of Health and Disability Services Consumers' Rights Regulation 1996 (HDC Code) 

x   United Nations Convention on the Rights of Persons with Disabilities 2006 (CRPD) 

x   European Convention on Human Rights 1950 (ECHR) 

 

Mental Capacity Act (England and Wales) 2005 (MCA) 

PART 1 

PERSONS WHO LACK CAPACITY 

The principles 

1. The principles 

(1) The following principles apply for the purposes of this Act. 

(2) A person must be assumed to have capacity unless it is established that he lacks 
capacity. 

(3) A person is not to be treated as unable to make a decision unless all practicable steps to 
help him to do so have been taken without success. 

(4) A person is not to be treated as unable to make a decision merely because he makes an 
unwise decision. 

(5) An act done, or decision made, under this Act for or on behalf of a person who lacks 
capacity must be done, or made, in his best interests. 

(6) Before the act is done, or the decision is made, regard must be had to whether the 
purpose for which it is needed can be as effectively achieved in a way that is less 
restrictive of the person’s rights and freedom of action. 
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Preliminary 

2. People who lack capacity 

(1) For the purposes of this Act, a person lacks capacity in relation to a matter if at the 
material time he is unable to make a decision for himself in relation to the matter 
because of an impairment of, or a disturbance in the functioning of, the mind or brain. 

(2) It does not matter whether the impairment or disturbance is permanent or temporary. 

(3) A lack of capacity cannot be established merely by reference to— 

(a) a person’s age or appearance, or 

(b) a condition of his, or an aspect of his behaviour, which might lead others to make 
unjustified assumptions about his capacity. 

(4) In proceedings under this Act or any other enactment, any question whether a person 
lacks capacity within the meaning of this Act must be decided on the balance of 
probabilities. 

(5) No power which a person (“D”) may exercise under this Act— 

(a) in relation to a person who lacks capacity, or 

(b) where D reasonably thinks that a person lacks capacity, is exercisable in relation 
to a person under 16. 

(6) Subsection (5) is subject to section 18(3). 

3. Inability to make decisions 

(1) For the purposes of section 2, a person is unable to make a decision for himself if he is 
unable— 

(a) to understand the information relevant to the decision, 

(b) to retain that information, 

(c) to use or weigh that information as part of the process of making the decision, or 

(d) to communicate his decision (whether by talking, using sign language or any other 
means). 

(2) A person is not to be regarded as unable to understand the information relevant to a 
decision if he is able to understand an explanation of it given to him in a way that is 
appropriate to his circumstances (using simple language, visual aids or any other 
means). 
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(3) The fact that a person is able to retain the information relevant to a decision for a short 
period only does not prevent him from being regarded as able to make the decision. 

(4) The information relevant to a decision includes information about the reasonably 
foreseeable consequences of— 

(a) deciding one way or another, or 

(b) failing to make the decision. 

4. Best interests 

(1) In determining for the purposes of this Act what is in a person’s best interests, the person 
making the determination must not make it merely on the basis of— 

(a) the person’s age or appearance, or 

(b) a condition of his, or an aspect of his behaviour, which might lead others to make 
unjustified assumptions about what might be in his best interests. 

(2) The person making the determination must consider all the relevant circumstances and, 
in particular, take the following steps. 

(3) He must consider— 

(a) whether it is likely that the person will at some time have capacity in relation to the 
matter in question, and 

(b) if it appears likely that he will, when that is likely to be. 

(4) He must, so far as reasonably practicable, permit and encourage the person to 
participate, or to improve his ability to participate, as fully as possible in any act done for 
him and any decision affecting him. 

(5) Where the determination relates to life-sustaining treatment he must not, in considering 
whether the treatment is in the best interests of the person concerned, be motivated by a 
desire to bring about his death. 

(6) He must consider, so far as is reasonably ascertainable— 

(a) the person’s past and present wishes and feelings (and, in particular, any relevant 
written statement made by him when he had capacity), 

(b) the beliefs and values that would be likely to influence his decision if he had 
capacity, and 

(c) the other factors that he would be likely to consider if he were able to do so. 
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(7) He must take into account, if it is practicable and appropriate to consult them, the views 
of— 

(a) anyone named by the person as someone to be consulted on the matter in 
question or on matters of that kind, 

(b) anyone engaged in caring for the person or interested in his welfare, 

(c) any donee of a lasting power of attorney granted by the person, and 

(d) any deputy appointed for the person by the court, as to what would be in the 
person’s best interests and, in particular, as to the matters mentioned in 
subsection (6). 

(8) The duties imposed by subsections (1) to (7) also apply in relation to the exercise of any 
powers which— 

(a) are exercisable under a lasting power of attorney, or 

(b) are exercisable by a person under this Act where he reasonably believes that 
another person lacks capacity. 

(9) In the case of an act done, or a decision made, by a person other than the court, there is 
sufficient compliance with this section if (having complied with the requirements of 
subsections (1) to (7)) he reasonably believes that what he does or decides is in the best 
interests of the person concerned. 

(10) “Life-sustaining treatment” means treatment which in the view of a person providing 
health care for the person concerned is necessary to sustain life. 

(11) “Relevant circumstances” are those— 

(a) of which the person making the determination is aware, and 

(b) which it would be reasonable to regard as relevant. 
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30 Research 

(1)  Intrusive research carried out on, or in relation to, a person who lacks capacity to 
consent to it is unlawful unless it is carried out— 

(a) as part of a research project which is for the time being approved by the 
appropriate body for the purposes of this Act in accordance with section 31, and 

(b)  in accordance with sections 32 and 33. 

(2)  Research is intrusive if it is of a kind that would be unlawful if it was carried out— 

(a)  on or in relation to a person who had capacity to consent to it, but 

(b)  without his consent. 

(3)  A clinical trial which is subject to the provisions of clinical trials regulations is not to be 
treated as research for the purposes of this section. 

(4)  “Appropriate body”, in relation to a research project, means the person, committee or 
other body specified in regulations made by the appropriate authority as the appropriate 
body in relation to a project of the kind in question. 

(5) “Clinical trials regulations” means 

(a)  the Medicines for Human Use (Clinical Trials) Regulations 2004 (S.I. 2004/1031) 
and any other regulations replacing those regulations or amending them, and 

(b)  any other regulations relating to clinical trials and designated by the Secretary of 
State as clinical trials regulations for the purposes of this section. 

(6)  In this section, section 32 and section 34, “appropriate authority” means— 

(a)  in relation to the carrying out of research in England, the Secretary of State, and 

(b)  in relation to the carrying out of research in Wales, the National Assembly for 
Wales. 

31  Requirements for approval 

(1)  The appropriate body may not approve a research project for the purposes of this Act 
unless satisfied that the following requirements will be met in relation to research carried 
out as part of the project on, or in relation to, a person who lacks capacity to consent to 
taking part in the project (“P”). 

(2)  The research must be connected with— 
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(a)  an impairing condition affecting P, or 

(b)  its treatment. 

(3)  “Impairing condition” means a condition which is (or may be) attributable to, or which 
causes or contributes to (or may cause or contribute to), the impairment of, or 
disturbance in the functioning of, the mind or brain. 

(4)  There must be reasonable grounds for believing that research of comparable 
effectiveness cannot be carried out if the project has to be confined to, or relate only to, 
persons who have capacity to consent to taking part in it. 

(5)  The research must— 

(a)  have the potential to benefit P without imposing on P a burden that is 
disproportionate to the potential benefit to P, or 

(b)  be intended to provide knowledge of the causes or treatment of, or of the care of 
persons affected by, the same or a similar condition. 

(6)  If the research falls within paragraph (b) of subsection (5) but not within paragraph (a), 
there must be reasonable grounds for believing— 

(a)  that the risk to P from taking part in the project is likely to be negligible, and 

(b)  that anything done to, or in relation to, P will not— 

(i)  interfere with P’s freedom of action or privacy in a significant way, or 

(ii)  be unduly invasive or restrictive. 

(7)  There must be reasonable arrangements in place for ensuring that the requirements of 
sections 32 and 33 will be met. 

32  Consulting carers etc. 

(1)  This section applies if a person (“R”)— 

(a) is conducting an approved research project, and 

(b)  wishes to carry out research, as part of the project, on or in relation to a person 
(“P”) who lacks capacity to consent to taking part in the project. 

(2)  R must take reasonable steps to identify a person who— 

(a)  otherwise than in a professional capacity or for remuneration, is engaged in caring 
for P or is interested in P’s welfare, and 
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(b)  is prepared to be consulted by R under this section. 

(3)  If R is unable to identify such a person he must, in accordance with guidance issued by 
the appropriate authority, nominate a person who— 

(a)  is prepared to be consulted by R under this section, but 

(b)  has no connection with the project. 

(4)  R must provide the person identified under subsection (2), or nominated under 
subsection (3), with information about the project and ask him— 

(a)  for advice as to whether P should take part in the project, and 

(b) what, in his opinion, P’s wishes and feelings about taking part in the project would 
be likely to be if P had capacity in relation to the matter. 

(5)  If, at any time, the person consulted advises R that in his opinion P’s wishes and feelings 
would be likely to lead him to decline to take part in the project (or to wish to withdraw 
from it) if he had capacity in relation to the matter, R must ensure— 

(a)  if P is not already taking part in the project, that he does not take part in it; 

(b)  if P is taking part in the project, that he is withdrawn from it. 

(6)  But subsection (5)(b) does not require treatment that P has been receiving as part of the 
project to be discontinued if R has reasonable grounds for believing that there would be 
a significant risk to P’s health if it were discontinued. 

(7)  The fact that a person is the donee of a lasting power of attorney given by P, or is P’s 
deputy, does not prevent him from being the person consulted under this section. 

(8)  Subsection (9) applies if treatment is being, or is about to be, provided for P as a matter 
of urgency and R considers that, having regard to the nature of the research and of the 
particular circumstances of the case— 

(a)  it is also necessary to take action for the purposes of the research as a matter of 
urgency, but 

(b)  it is not reasonably practicable to consult under the previous provisions of this 
section. 

(9)  R may take the action if— 

(a)  he has the agreement of a registered medical practitioner who is not involved in 
the organisation or conduct of the research project, or 

(b)  where it is not reasonably practicable in the time available to obtain that 
agreement, he acts in accordance with a procedure approved by the appropriate 
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body at the time when the research project was approved under section 31. 

(10)  But R may not continue to act in reliance on subsection (9) if he has reasonable grounds 
for believing that it is no longer necessary to take the action as a matter of urgency. 

33  Additional safeguards 

(1)  This section applies in relation to a person who is taking part in an approved research 
project even though he lacks capacity to consent to taking part. 

(2)  Nothing may be done to, or in relation to, him in the course of the research— 

(a)  to which he appears to object (whether by showing signs of resistance or 
otherwise) except where what is being done is intended to protect him from harm 
or to reduce or prevent pain or discomfort, or 

(b)  which would be contrary to— 

(i)  an advance decision of his which has effect, or 

(ii)  any other form of statement made by him and not subsequently withdrawn, of 
which R is aware. 

(3)  The interests of the person must be assumed to outweigh those of science and society. 

(4)  If he indicates (in any way) that he wishes to be withdrawn from the project he must be 
withdrawn without delay. 

(5)  P must be withdrawn from the project, without delay, if at any time the person conducting 
the research has reasonable grounds for believing that one or more of the requirements 
set out in section 31(2) to (7) is no longer met in relation to research being carried out on, 
or in relation to, P. 

(6)  But neither subsection (4) nor subsection (5) requires treatment that P has been 
receiving as part of the project to be discontinued if R has reasonable grounds for 
believing that there would be a significant risk to P’s health if it were discontinued. 

34  Loss of capacity during research project 

(1)  This section applies where a person (“P”)— 

(a)  has consented to take part in a research project begun before the commencement 
of section 30, but 

(b)  before the conclusion of the project, loses capacity to consent to continue to take 
part in it. 

(2)  The appropriate authority may by regulations provide that, despite P’s loss of capacity, 
research of a prescribed kind may be carried out on, or in relation to, P if— 
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(a)  the project satisfies prescribed requirements, 

(b)  any information or material relating to P which is used in the research is of a 
prescribed description and was obtained before P’s loss of capacity, and 

(c)  the person conducting the project takes in relation to P such steps as may be 
prescribed for the purpose of protecting him. 

(3)  The regulations may, in particular,— 

(a)  make provision about when, for the purposes of the regulations, a project is to be 
treated as having begun; 

(b) include provision similar to any made by section 31, 32 or 33. 
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Protection of Personal and Property Rights Act 1988 (PPPR Act) 

Part 1 

Personal Rights 

4. Legal capacity of persons subject to orders under this Act 

Except as provided by or under this Act or any other enactment, the rights, privileges, powers, 
capacities, duties, and liabilities of any person subject to an order under this Act whether in a 
personal, official, representative, or fiduciary capacity, shall, for all the purposes of the law of New 
Zealand (whether substantive, procedural, evidential, or otherwise), be the same as those of any 
other person. 

5.  Presumption of competence 

For the purposes of this Part, every person shall be presumed, until the contrary is proved, to have 
the capacity— 

(a) to understand the nature, and to foresee the consequences, of decisions in respect of 
matters relating to his or her personal care and welfare; and 

(b) to communicate decisions in respect of those matters. 

6.  Jurisdiction of court under this Part 

(1)  Subject to subsection (2), a court shall have jurisdiction under this Part in respect of any 
person who is ordinarily resident in New Zealand and who— 

(a) lacks, wholly or partly, the capacity to understand the nature, and to foresee the 
consequences, of decisions in respect of matters relating to his or her personal 
care and welfare; or 

(b) has the capacity to understand the nature, and to foresee the consequences, of 
decisions in respect of matters relating to his or her personal care and welfare, but 
wholly lacks the capacity to communicate decisions in respect of such matters. 

(2)  Subject to section 12(3), no court has jurisdiction under this Part in respect of a person 
who has not attained the age of 18 years and who— 

(a) is not, and never has been, married or in a civil union; or 

(b) is 16 years old or older and is not living, and never has lived, with another person 
as a de facto partner. 

(3)  The fact that the person in respect of whom the application is made for the exercise of 
the court’s jurisdiction has made or is intending to make any decision that a person 
exercising ordinary prudence would not have made or would not make given the same 
circumstances is not in itself sufficient ground for the exercise of that jurisdiction by the 
court. 

… 
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8.  Primary objectives of court in exercise of jurisdiction under this Part 

The primary objectives of a court on an application for the exercise of its jurisdiction under this Part 
shall be as follows: 

(a) to make the least restrictive intervention possible in the life of the person in respect of 
whom the application is made, having regard to the degree of that person’s incapacity: 

(b)  to enable or encourage that person to exercise and develop such capacity as he or she 
has to the greatest extent possible. 

9.  Course to be followed by court 

(1)  In considering an application for the exercise of its jurisdiction under this Part, a court 
shall determine whether or not the person in respect of whom the application is made is 
a person in relation to whom it has jurisdiction under this Part in accordance with section 
6. 

(2)  If the court is satisfied that the person in respect of whom the application is made is a 
person in relation to whom it has jurisdiction under this Part in accordance with section 6, 
the court shall determine whether or not it should make an order under section 10 or 
section 11 or section 12, and (if so) what kind of order or orders, having regard to the 
primary objectives specified in section 8. 

10.  Kinds of order 

(1)  On an application for the exercise of a court’s jurisdiction under this Part in respect of 
any person, the court may, subject to subsection (2), make any 1 or more of the following 
orders: 

(a) [Repealed] 

(b)  an order that any parent of the person make suitable arrangements for the 
personal care of the person after the parent’s death: 

(c) an order that the arrangements made by any parent of the person for the personal 
care of the person after the parent’s death be observed, or be varied in any 
particular specified in the order: 

(d) an order that the person shall enter, attend at, or leave an institution specified in 
the order, not being a psychiatric hospital or a licensed institution under the Mental 
Health Act 1969: 

(e) an order that the person be provided with living arrangements of a kind specified in 
the order: 

(f) an order that the person be provided with medical advice or treatment of a kind 
specified in the order: 

(g) an order that the person be provided with educational, rehabilitative, therapeutic, 
or other services of a kind specified in the order: 

(h) an order that the person shall not leave New Zealand without the permission of the 
court, or shall leave New Zealand only on conditions specified in the order: 
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(i) an order appointing a person named in the order as next friend or guardian ad 
litem for the person for the purposes of any proceedings in a District Court: 

(j) an order under section 11 that a person named in the order administer any item of 
property specified in the order:  

(k) an order under section 12 appointing a welfare guardian for the person. 

(2)  No person (other than the person in respect of whom the application is made) shall be 
bound by a personal order unless that person is a party to the proceedings in which the 
order is made. 

(3)  In any order made under any of paragraphs (a) to (i) of subsection (1), the court may 
specify a date by which the order is to be reviewed by the court; and, if it does so, the 
court shall also specify in the order the person or persons who is or are to be responsible 
for applying to the court for a review of the order before the specified date. 

(4)  Where a court makes any personal order, it may also make such other orders and give 
such directions as may be necessary or expedient to give effect, or better effect, to the 
personal order. 

11.  Order to administer property 

(1)  Where, on an application to a court for the exercise of its jurisdiction under this Part,— 

(a) the person in respect of whom the application is made is not subject to a property 
order; and 

(b)  the court considers that the making of a property order or the giving of a direction 
under section 64(3) would not be in accordance with section 8; and 

(c) the court considers the making of an order under this section necessary in all the 
circumstances,—  

the court may, subject to subsection (2), by order, appoint any person (but only 1 person) 
named in the order to administer, on behalf of the person in respect of whom the 
application is made, any property or income or benefit, belonging to the person or to 
which that person is or may become entitled, and specified in the order. 

(2) No order may be made under this section in respect of either— 

(a) any item of property that exceeds $5,000 in value, or such other amount as is, 
from time to time, prescribed by Order in Council for the purposes of this 
paragraph; or 

(b)  any income or benefit in excess, in any one year, of $20,000, or such other 
amount as is, from time to time, prescribed by Order in Council for the purposes of 
this paragraph. 

(3)  Every person who administers any property, income, or benefit pursuant to an order 
made under this section shall do so in such a way as to enable or encourage the person 
for whom he or she is acting to exercise and develop such capacity as that person has to 
the greatest extent possible. 
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(4)  In any order made under this section, the court shall specify a date, being not later than 3 
years after the date of the order, by which the person appointed to administer the 
property is required to apply to the court for a review of the order. 

12.  Court may appoint welfare guardian 

(1)  Subject to the succeeding provisions of this section, on an application for the exercise of 
a court’s jurisdiction under this Part, the court may make an order appointing a welfare 
guardian for the person in respect of whom the application is made in relation to such 
aspect or aspects of the personal care and welfare of that person as the court specifies 
in the order. 

(2)  A court shall not make an order under subsection (1) unless it is satisfied— 

(a) that the person in respect of whom the application is made wholly lacks the 
capacity to make or to communicate decisions relating to any particular aspect or 
particular aspects of the personal care and welfare of that person; and 

(b) that the appointment of a welfare guardian is the only satisfactory way to ensure 
that appropriate decisions are made relating to that particular aspect or those 
particular aspects of the personal care and welfare of that person. 

(3)  A court may make an order under subsection (1) in respect of a person of the kind 
referred to in section 6(2) if, but only if,— 

(a) no parent or guardian of that person is then living; or 

(b)  no parent or guardian of that person is in regular contact with that person, and the 
court is satisfied in all the circumstances that it would be in the interests of that 
person to appoint a welfare guardian for that person. 

(4)  No person under the age of 20 years, and no body corporate, shall be appointed a 
welfare guardian under this section. 

(5)  A court shall not appoint any person as a welfare guardian under this section unless it is 
satisfied— 

(a) that the proposed appointee is capable of carrying out the duties of a welfare 
guardian in a satisfactory manner, having regard to the needs of the person in 
respect of whom the application is made, and the relationship between that person 
and the proposed appointee; and 

(b) that the proposed appointee will act in the best interests of the person in respect of 
whom the application is made; and 

(c)  there is unlikely to be any conflict between the interests of the proposed 
appointee and those of the person in respect of whom the application is made; and 

(d) the proposed appointee consents to the appointment. 

(6)  The court shall not appoint more than 1 welfare guardian for any person unless, in the 
exceptional circumstances of the case, the court is satisfied that it would be in the 
interests of that person to do so. 
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(7)  So far as is practicable in the circumstances, a court shall ascertain the wishes of the 
person in respect of whom the application is made when determining whom to appoint as 
welfare guardian under this section. 

(8)  In any order under this section, the court shall specify a date, being not later than 3 years 
after the date of the order, by which the welfare guardian is required to apply to the court 
for a review of the order. 

… 

Part 2 

Welfare Guardians 

18.  Powers and duties of welfare guardian 

(1) No court shall empower a welfare guardian, and no welfare guardian shall have power,— 

(a) to make any decision relating to the entering into marriage or civil union by the 
person for whom the welfare guardian is acting, or to the dissolution of that 
person’s marriage or civil union; or 

(b) to make any decision relating to the adoption of any child of that person; or 

(c) to refuse consent to the administering to that person of any standard medical 
treatment or procedure intended to save that person’s life or to prevent serious 
damage to that person’s health; or 

(d) to consent to the administering to that person of electroconvulsive treatment; or 

(e) to consent to the performance on that person of any surgery or other treatment 
designed to destroy any part of the brain or any brain function for the purpose of 
changing that person’s behaviour; or 

(f) to consent to that person’s taking part in any medical experiment other than one to 
be conducted for the purpose of saving that person’s life or of preventing serious 
damage to that person’s health. 

(2)  Subject to subsection (1), a welfare guardian shall have all such powers as may be 
reasonably required to enable the welfare guardian to make and implement decisions for 
the person for whom the welfare guardian is acting in respect of each aspect specified by 
the court in the order by which the appointment of the welfare guardian is made. 

(3)  In exercising those powers, the first and paramount consideration of a welfare guardian 
shall be the promotion and protection of the welfare and best interests of the person for 
whom the welfare guardian is acting, while seeking at all times to encourage that person 
to develop and exercise such capacity as that person has to understand the nature and 
foresee the consequences of decisions relating to the personal care and welfare of that 
person, and to communicate such decisions. 

(4)  Without limiting the generality of subsection (3), a welfare guardian shall— 

(a) encourage the person for whom the welfare guardian is acting to act on his or her 
own behalf to the greatest extent possible; and 
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(b) seek to facilitate the integration of the person for whom the welfare guardian is 
acting into the community to the greatest extent possible; and 

(c) consult, so far as may be practicable,— 

(i) the person for whom the welfare guardian is acting; and 

(ii) such other persons, as are, in the opinion of the welfare guardian, interested 
in the welfare of the person and competent to advise the welfare guardian in 
relation to the personal care and welfare of that person; and 

(iii) a representative of any group that is engaged, otherwise than for 
commercial gain, in the provision of services and facilities for the welfare of 
persons in respect of whom the court has jurisdiction in accordance with 
section 6, and that, in the opinion of the welfare guardian, is interested in 
the welfare of the person and competent to advise the welfare guardian in 
relation to the personal care and welfare of that person. 

(5)  In addition to subsection (4)(c), where the person for whom the welfare guardian is acting 
is subject to a property order, the welfare guardian shall consult on a regular basis with 
the manager of that person’s property to ensure that the interests of that person are not 
prejudiced through any breakdown in communication between the welfare guardian and 
the manager. 

(6)  A welfare guardian may apply to a court for directions relating to the exercise of the 
powers of the welfare guardian, and the court may give such directions as it thinks fit. 

… 

 

Part 3 

Property rights 

Ϯϰ͘  Presumption of competence 

For the purposes of this Part, every person shall be presumed, until the contrary is proved, to 
be competent to manage his or her own affairs in relation to his or her property. 

25.  Jurisdiction of court under this Part 

(1)  A court shall have jurisdiction under this Part in respect of any property owned by any 
person— 

(a) who is domiciled or is ordinarily resident in New Zealand; and 

(b) who, in the opinion of the court, lacks wholly or partly the competence to manage 
his or her own affairs in relation to his or her property. 

(2) A court shall also have jurisdiction under this Part in respect of any property situated in 
New Zealand and owned by any person— 
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(a) who is not domiciled nor is ordinarily resident in New Zealand; and 

(b) who, in the opinion of the court, lacks wholly or partly the competence to manage 
his or her own affairs in relation to his or her property so situated. 

(3)  The fact that the person in respect of whom an application is made for the exercise of the 
court’s jurisdiction is managing or is intending to manage his or her own affairs in relation 
to his or her property in a manner that a person of ordinary prudence would not adopt 
given the same circumstances is not in itself sufficient ground for the exercise of that 
jurisdiction by the court. 

(4)  In determining whether or not it should exercise its jurisdiction under this Part in relation 
to any person, a court may have regard to the degree to which the person is subject, or 
is liable to be subjected, to undue influence in the management of his or her own affairs 
in relation to his or her property. 

... 

28.  Primary objectives of court in exercise of jurisdiction under this Part 

The primary objectives of a court on an application for the exercise of its jurisdiction under this Part 
shall be as follows: 

(a) to make the least restrictive intervention possible in the management of the affairs of the 
person in respect of whom the application is made in relation to his or her property, 
having regard to the degree of that person’s lack of competence: 

(b) to enable or encourage that person to exercise and develop such competence as he or 
she has to manage his or her own affairs in relation to his or her property to the greatest 
extent possible. 

… 

Part 9 

Enduring powers of attorney 

93A. Purpose of this Part 

(1)  The purpose of this Part is to enable a person (the donor) to— 

(a) grant to another person an enduring power of attorney to act in relation to the 
donor’s personal care and welfare if the donor becomes mentally incapable: 

(b) grant to another person or persons enduring powers of attorney to act in relation to 
the donor’s property affairs— 

(i) if the donor becomes mentally incapable; or 

(ii) while the donor is mentally capable and if the donor becomes mentally 
incapable: 

(c) grant to another person an enduring power of attorney to act in both capacities. 
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(2)  Accordingly, this Part— 

(a) states the requirements for creating an enduring power of attorney: 

(b) defines when a donor is mentally incapable for the purposes of this Part:   

(c) states the duties of an attorney (in addition to those set out in the enduring power 
of attorney): 

(d) sets out the court’s jurisdiction in respect of an enduring power of attorney: 

(e) provides for the review by the court of any decision of an attorney: 

(f) establishes the circumstances in which an enduring power of attorney may be 
suspended or revoked. 

… 

93B.  Presumption of competence 

(1)  For the purposes of this Part, every person is presumed, until the contrary is shown,— 

(a) to be competent to manage his or her own affairs in relation to his or her property: 

(b) to have the capacity— 

(i) to understand the nature of decisions about matters relating to his or her 
personal care and welfare; and 

(ii) to foresee the consequences of decisions about matters relating to his or 
her personal care and welfare or of any failure to make such decisions; and  

(iii) to communicate decisions about those matters. 

(2)  A person must not be presumed to lack the competence described in subsection (1)(a) 
just because the person manages or intends to manage his or her own affairs in relation 
to his or her property in a manner that a person exercising ordinary prudence would not 
adopt in the same circumstances. 

(3)  A person must not be presumed to lack the capacity described in subsection (1)(b) just 
because the person makes or intends to make a decision in relation to his or her 
personal care and welfare that a person exercising ordinary prudence would not make in 
the same circumstances. 

(4)  A person must not be presumed to lack the competence described in subsection (1)(a) 
or, as the case may be, the capacity described in subsection (1)(b), just because the 
person is subject to compulsory treatment or has special patient status under the Mental 
Health (Compulsory Assessment and Treatment) Act 1992. 

… 
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94.  Interpretation 

(1)  For the purposes of this Part, the donor of an enduring power of attorney is mentally 
incapable in relation to property if the donor is not wholly competent to manage his or her 
own affairs in relation to his or her property. 

(2)  For the purposes of this Part, the donor of an enduring power of attorney is mentally 
incapable in relation to personal care and welfare if the donor— 

(a) lacks the capacity— 

(i) to make a decision about a matter relating to his or her personal care and 
welfare; or 

(ii) to understand the nature of decisions about matters relating to his or her 
personal care and welfare; or 

(III) to foresee the consequences of decisions about matters relating to his or 
her personal care and welfare or of any failure to make such decisions; or 

(b) lacks the capacity to communicate decisions about matters relating to his or her 
personal care and welfare. 

(3)  Nothing in subsection (1) or (2) affects any rule of law relating to capacity to give or to 
revoke a power of attorney. 

(4)  In this Part— 

- health practitioner— 

(a) has the meaning given to it by section 5(1) of the Health Practitioners Competence 
Assurance Act 2003: 

(b) in the case of a certificate of mental incapacity issued outside New Zealand, 
means a person registered as a medical practitioner by the competent authority of 
the State concerned lawyer has the meaning given to it by section 6 of the 
Lawyers and Conveyancers Act 2006 

- prescribed form means a form prescribed by regulations under this Act 

- relevant health practitioner means a health practitioner— 

(a) whose scope of practice includes the assessment of a person’s mental capacity; 
or 

(b) whose scope of practice— 

(i) includes the assessment of a person’s mental capacity; and 

(ii) is specified in the enduring power of attorney (for example, a specialist). 

... 
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98.  Enduring power of attorney in relation to personal care and welfare 

(1)  Subject to subsections (3) and (4), a donor of an enduring power of attorney may 
authorise the attorney to act in relation to the donor’s personal care and welfare, either 
generally or in relation to specific matters, and in either case such authorisation may be 
given subject to conditions and restrictions. 

(2)  Notwithstanding section 95(3), an enduring power of attorney may not appoint a trustee 
corporation to be an attorney, nor may it appoint more than 1 individual to be attorneys, 
to act in relation to the donor’s personal care and welfare. 

(3)  The attorney— 

(a) must not act in respect of a significant matter relating to the donor’s personal care 
and welfare unless a relevant health practitioner has certified, or the court has 
determined, that the donor is mentally incapable; and 

(b) must not act in respect of any other matter relating to the donor’s personal care 
and welfare unless the attorney believes on reasonable grounds that the donor is 
mentally incapable. 

(3A)  For the purposes of subsection (3), a donor’s mental capacity is determined— 

(a) at the time a decision about the matter relating to the donor’s personal care and 
welfare is being made or is proposed to be made; and 

(b) in relation to the personal care and welfare matter concerned. 

(3B)  Despite subsection (3A),— 

(a) if the donor is certified as mentally incapable because of a health condition that is 
likely to continue indefinitely, no further certificates are required under subsection 
(3)(a) in relation to any further personal care and welfare matters: 

(b) if the donor is certified as mentally incapable because of a health condition that is 
likely to continue for a period specified in the certificate, no further certificates are 
required under subsection (3)(a) in relation to any further personal care and 
welfare matters that arise during the specified period. 

(4)  The attorney shall not act in respect of any matter relating to the donor’s personal care 
and welfare where, if the attorney were the welfare guardian of the donor, the attorney 
would be denied the power to act by section 18. 

(5) Subject to subsections (3) and (4), any action taken by the attorney in relation to the 
donor’s personal care and welfare shall have the same effect as it would have had if it 
had been taken by the donor and the donor had had full capacity to take it. 

(6) In subsection (3)(a), a significant matter relating to the donor’s personal care and welfare 
means a matter that has, or is likely to have, a significant effect on the health, well-being, 
or enjoyment of life of the donor (for example, a permanent change in the donor’s 
residence, entering residential care, or undergoing a major medical procedure). 
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- health practitioner— 

(a) has the meaning given to it by section 5(1) of the Health Practitioners Competence 
Assurance Act 2003: 

(b) in the case of a certificate of mental incapacity issued outside New Zealand, 
means a person registered as a medical practitioner by the competent authority of 
the State concerned lawyer has the meaning given to it by section 6 of the 
Lawyers and Conveyancers Act 2006 

- prescribed form means a form prescribed by regulations under this Act 

- relevant health practitioner means a health practitioner— 

(a) whose scope of practice includes the assessment of a person’s mental capacity; 
or 

(b) whose scope of practice— 

(i) includes the assessment of a person’s mental capacity; and 

(ii) is specified in the enduring power of attorney (for example, a specialist). 

... 
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98.  Enduring power of attorney in relation to personal care and welfare 

(1)  Subject to subsections (3) and (4), a donor of an enduring power of attorney may 
authorise the attorney to act in relation to the donor’s personal care and welfare, either 
generally or in relation to specific matters, and in either case such authorisation may be 
given subject to conditions and restrictions. 

(2)  Notwithstanding section 95(3), an enduring power of attorney may not appoint a trustee 
corporation to be an attorney, nor may it appoint more than 1 individual to be attorneys, 
to act in relation to the donor’s personal care and welfare. 

(3)  The attorney— 

(a) must not act in respect of a significant matter relating to the donor’s personal care 
and welfare unless a relevant health practitioner has certified, or the court has 
determined, that the donor is mentally incapable; and 

(b) must not act in respect of any other matter relating to the donor’s personal care 
and welfare unless the attorney believes on reasonable grounds that the donor is 
mentally incapable. 

(3A)  For the purposes of subsection (3), a donor’s mental capacity is determined— 

(a) at the time a decision about the matter relating to the donor’s personal care and 
welfare is being made or is proposed to be made; and 

(b) in relation to the personal care and welfare matter concerned. 

(3B)  Despite subsection (3A),— 

(a) if the donor is certified as mentally incapable because of a health condition that is 
likely to continue indefinitely, no further certificates are required under subsection 
(3)(a) in relation to any further personal care and welfare matters: 

(b) if the donor is certified as mentally incapable because of a health condition that is 
likely to continue for a period specified in the certificate, no further certificates are 
required under subsection (3)(a) in relation to any further personal care and 
welfare matters that arise during the specified period. 

(4)  The attorney shall not act in respect of any matter relating to the donor’s personal care 
and welfare where, if the attorney were the welfare guardian of the donor, the attorney 
would be denied the power to act by section 18. 

(5) Subject to subsections (3) and (4), any action taken by the attorney in relation to the 
donor’s personal care and welfare shall have the same effect as it would have had if it 
had been taken by the donor and the donor had had full capacity to take it. 

(6) In subsection (3)(a), a significant matter relating to the donor’s personal care and welfare 
means a matter that has, or is likely to have, a significant effect on the health, well-being, 
or enjoyment of life of the donor (for example, a permanent change in the donor’s 
residence, entering residential care, or undergoing a major medical procedure). 
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98A. Exercise of enduring power of attorney in relation to personal care and welfare 

(1)  This section applies to an attorney acting under an enduring power of attorney in relation 
to the donor’s personal care and welfare. 

(2)  The paramount consideration of the attorney is the promotion and protection of the 
welfare and best interests of the donor, while seeking at all times to encourage the donor 
to develop and exercise his or her capacity to— 

(a) understand the nature and foresee the consequences of decisions relating to his 
or her personal care and welfare; and 

(b) communicate such decisions. 

(3)  Without limiting the generality of subsection (2), the attorney must— 

(a) encourage the donor to act on his or her own behalf to the greatest extent 
possible; and 

(b) seek to facilitate the integration of the donor into the community to the greatest 
extent possible. 

(5) When deciding any matter relating to the donor’s personal care and welfare, the attorney 
must give due consideration to the financial implications of that decision in respect of the 
donor’s property. 

… 

99D. Medical certification of incapacity 

(1)  A certificate of the donor’s mental incapacity under this Part must be— 

(a) in the prescribed form; or 

(b) if the certificate is issued outside New Zealand, in a form acceptable to the 
competent authority of the State concerned. 

(2)  The donor may specify in an enduring power of attorney that the assessment of his or 
her mental capacity for the purposes of this Part be undertaken by a health practitioner 
with a specified scope of practice, but only if the scope of practice specified includes the 
assessment of a person’s mental capacity. 

(3)  The cost of any medical assessment or examination reasonably required for the purpose 
of certifying whether the donor is mentally incapable under this Part is recoverable as a 
debt from the donor’s property. 
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Code of Health and Disability Services Consumers' Rights Regulation 1996  

(HDC Code) 

RIGHT 5 

Right to Effective Communication 

1) Every consumer has the right to effective communication in a form, language, and manner that 
enables the consumer to understand the information provided. Where necessary and 
reasonably practicable, this includes the right to a competent interpreter. 

2)  Every consumer has the right to an environment that enables both consumer and provider to 
communicate openly, honestly, and effectively. 

RIGHT 6 

Right to be Fully Informed 

1)  Every consumer has the right to the information that a reasonable consumer, in that 
consumer's circumstances, would expect to receive, including - 

a)  An explanation of his or her condition; and 

b)  An explanation of the options available, including an assessment of the expected risks, 
side effects, benefits, and costs of each option; and 

c)  Advice of the estimated time within which the services will be provided; and 

d)  Notification of any proposed participation in teaching or research, including whether the 
research requires and has received ethical approval; and 

e)  Any other information required by legal, professional, ethical, and other relevant 
standards; and 

f)  The results of tests; and 

g)  The results of procedures. 

2)  Before making a choice or giving consent, every consumer has the right to the information that 
a reasonable consumer, in that consumer's circumstances, needs to make an informed choice 
or give informed consent. 

3)  Every consumer has the right to honest and accurate answers to questions relating to services, 
including questions about - 

a)  The identity and qualifications of the provider; and 

b)  The recommendation of the provider; and 

c)  How to obtain an opinion from another provider; and 
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d)  The results of research. 

4)  Every consumer has the right to receive, on request, a written summary of information 
provided. 

RIGHT 7 

Right to Make an Informed Choice and Give Informed Consent 

1)  Services may be provided to a consumer only if that consumer makes an informed choice and 
gives informed consent, except where any enactment, or the common law, or any other 
provision of this Code provides otherwise. 

2)  Every consumer must be presumed competent to make an informed choice and give informed 
consent, unless there are reasonable grounds for believing that the consumer is not competent. 

3)  Where a consumer has diminished competence, that consumer retains the right to make 
informed choices and give informed consent, to the extent appropriate to his or her level of 
competence. 

4)  Where a consumer is not competent to make an informed choice and give informed consent, 
and no person entitled to consent on behalf of the consumer is available, the provider may 
provide services where - 

a) It is in the best interests of the consumer; and 

b) Reasonable steps have been taken to ascertain the views of the consumer; and 

c) Either, - 

i) If the consumer's views have been ascertained, and having regard to those views, 
the provider believes, on reasonable grounds, that the provision of the services is 
consistent with the informed choice the consumer would make if he or she were 
competent; or  

ii) If the consumer's views have not been ascertained, the provider takes into account 
the views of other suitable persons who are interested in the welfare of the consumer 
and available to advise the provider. 

5)  Every consumer may use an advance directive in accordance with the common law. 

6)  Where informed consent to a health care procedure is required, it must be in writing if - 

a) The consumer is to participate in any research; or 

b) The procedure is experimental; or 

c) The consumer will be under general anaesthetic; or 

d) There is a significant risk of adverse effects on the consumer. 

7)  Every consumer has the right to refuse services and to withdraw consent to services. 
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8)  Every consumer has the right to express a preference as to who will provide services and have 
that preference met where practicable. 

9)  Every consumer has the right to make a decision about the return or disposal of any body parts 
or bodily substances removed or obtained in the course of a health care procedure. 

10)  No body part or bodily substance removed or obtained in the course of a health care procedure 
may be stored, preserved, or used otherwise than 

a) with the informed consent of the consumer; or 

b) For the purposes of research that has received the approval of an ethics committee; or 

c) For the purposes of 1 or more of the following activities, being activities that are each 
undertaken to assure or improve the quality of services: 

i) a professionally recognised quality assurance programme: 

ii) an external audit of services: 

iii) an external evaluation of services. 
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United Nations Conventions on the Rights of Persons with Disabilities (CRPD) 

 

Article 1 - Purpose 

The purpose of the present Convention is to promote, protect and ensure the full and equal enjoyment 
of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect 
for their inherent dignity.  Persons with disabilities include those who have long-term physical, mental, 
intellectual or sensory impairments which in interaction with various barriers may hinder their full and 
effective participation in society on an equal basis with others. 

… 

Article 3 - General principles 

The principles of the present Convention shall be: 

(a) Respect for inherent dignity, individual autonomy including the freedom to make one’s 
own choices, and independence of persons; 

(b)  Non-discrimination; 

(c)  Full and effective participation and inclusion in society; 

(d)  Respect for difference and acceptance of persons with disabilities as part of human 
diversity and humanity; 

(e)  Equality of opportunity; 

(f)  Accessibility; 

(g)  Equality between men and women; 

(h)  Respect for the evolving capacities of children with disabilities and respect for the 
right of children with disabilities to preserve their identities. 

… 

Article 12 - Equal recognition before the law 

1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as 
persons before the law.  

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal 
basis with others in all aspects of life. 

3. States Parties shall take appropriate measures to provide access by persons with disabilities to 
the support they may require in exercising their legal capacity.  

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity 
provide for appropriate and effective safeguards to prevent abuse in accordance with 
international human rights law. Such safeguards shall ensure that measures relating to the 
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exercise of legal capacity respect the rights, will and preferences of the person, are free of 
conflict of interest and undue influence, are proportional and tailored to the person’s 
circumstances, apply for the shortest time possible and are subject to regular review by a 
competent, independent and impartial authority or judicial body. The safeguards shall be 
proportional to the degree to which such measures affect the person’s rights and interests. 

5. Subject to the provisions of this article, States Parties shall take all appropriate and effective 
measures to ensure the equal right of persons with disabilities to own or inherit property, to 
control their own financial affairs and to have equal access to bank loans, mortgages and other 
forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily 
deprived of their property. 

… 

Article 14 - Liberty and security of the person 

1. States Parties shall ensure that persons with disabilities, on an equal basis with others: 

(a) Enjoy the right to liberty and security of person; 

(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty 
is in conformity with the law, and that the existence of a disability shall in no case justify a 
deprivation of liberty. 

2. States Parties shall ensure that if persons with disabilities are deprived of their liberty through 
any process, they are, on an equal basis with others, entitled to guarantees in accordance with 
international human rights law and shall be treated in compliance with the objectives and 
principles of this Convention, including by provision of reasonable accommodation. 

  

232



232 
 

United Nations Conventions on the Rights of Persons with Disabilities (CRPD) 

 

Article 1 - Purpose 

The purpose of the present Convention is to promote, protect and ensure the full and equal enjoyment 
of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect 
for their inherent dignity.  Persons with disabilities include those who have long-term physical, mental, 
intellectual or sensory impairments which in interaction with various barriers may hinder their full and 
effective participation in society on an equal basis with others. 

… 

Article 3 - General principles 

The principles of the present Convention shall be: 

(a) Respect for inherent dignity, individual autonomy including the freedom to make one’s 
own choices, and independence of persons; 

(b)  Non-discrimination; 

(c)  Full and effective participation and inclusion in society; 

(d)  Respect for difference and acceptance of persons with disabilities as part of human 
diversity and humanity; 

(e)  Equality of opportunity; 

(f)  Accessibility; 

(g)  Equality between men and women; 

(h)  Respect for the evolving capacities of children with disabilities and respect for the 
right of children with disabilities to preserve their identities. 

… 

Article 12 - Equal recognition before the law 

1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as 
persons before the law.  

2. States Parties shall recognize that persons with disabilities enjoy legal capacity on an equal 
basis with others in all aspects of life. 

3. States Parties shall take appropriate measures to provide access by persons with disabilities to 
the support they may require in exercising their legal capacity.  

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity 
provide for appropriate and effective safeguards to prevent abuse in accordance with 
international human rights law. Such safeguards shall ensure that measures relating to the 

233 
 

exercise of legal capacity respect the rights, will and preferences of the person, are free of 
conflict of interest and undue influence, are proportional and tailored to the person’s 
circumstances, apply for the shortest time possible and are subject to regular review by a 
competent, independent and impartial authority or judicial body. The safeguards shall be 
proportional to the degree to which such measures affect the person’s rights and interests. 

5. Subject to the provisions of this article, States Parties shall take all appropriate and effective 
measures to ensure the equal right of persons with disabilities to own or inherit property, to 
control their own financial affairs and to have equal access to bank loans, mortgages and other 
forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily 
deprived of their property. 

… 

Article 14 - Liberty and security of the person 

1. States Parties shall ensure that persons with disabilities, on an equal basis with others: 

(a) Enjoy the right to liberty and security of person; 

(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty 
is in conformity with the law, and that the existence of a disability shall in no case justify a 
deprivation of liberty. 

2. States Parties shall ensure that if persons with disabilities are deprived of their liberty through 
any process, they are, on an equal basis with others, entitled to guarantees in accordance with 
international human rights law and shall be treated in compliance with the objectives and 
principles of this Convention, including by provision of reasonable accommodation. 

  

233



234 
 

European Convention on Human Rights (ECHR) 

ARTICLE 5 

Right to liberty and security 

1. Everyone has the right to liberty and security of person. No one shall be deprived of his liberty 
save in the following cases and in accordance with a procedure prescribed by law:  

(a) the lawful detention of a person after conviction by a competent court;  

(b) the lawful arrest or detention of a person for noncompliance with the lawful order of a 
court or in order to secure the fulfilment of any obligation prescribed by law; 

(c) the lawful arrest or detention of a person effected for the purpose of bringing him before 
the competent legal authority on reasonable suspicion of having committed an offence or 
when it is reasonably considered necessary to prevent his committing an offence or 
fleeing after having done so; 

(d) the detention of a minor by lawful order for the purpose of educational supervision or his 
lawful detention for the purpose of bringing him before the competent legal authority; 

(e) the lawful detention of persons for the prevention of the spreading of infectious diseases, 
of persons of unsound mind, alcoholics or drug addicts or vagrants; 

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised entry 
into the country or of a person against whom action is being taken with a view to 
deportation or extradition. 

2. Everyone who is arrested shall be informed promptly, in a language which he understands, of 
the reasons for his arrest and of any charge against him. 

3. Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) of this 
Article shall be brought promptly before a judge or other officer authorised by law to exercise 
judicial power and shall be entitled to trial within a reasonable time or to release pending trial. 
Release may be conditioned by guarantees to appear for trial. 

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his detention shall be decided speedily by a court and 
his release ordered if the detention is not lawful. 

5. Everyone who has been the victim of arrest or detention in contravention of the provisions of 
this Article shall have an enforceable right to compensation. 
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Appendix D 
A Toolkit for Assessing Capacity 
A Douglass, G Young and J McMillan♦ 

 CHECKLIST FOR ASSESSING CAPACITY 

This toolkit is a clinical, legal and practical guide for health practitioners (clinicians) when assessing 
an adult’s capacity to make decisions.  The checklist is a summary of the toolkit.  It is intended to 
assist clinicians who do capacity assessments infrequently. Each bullet point is hyperlinked to the 
main Toolkit or to external websites and resources to provide more information.  There is more 
information on the legal framework at the end of the toolkit. 

KEY PRACTICE POINTS 

x A person is presumed to have the capacity to make a decision unless there are good reasons 
to doubt this presumption. 

x In general, capacity is assessed with respect to a specific decision at a specific time.  

x Assessment is of a person’s ability to make a decision, not the decision they make. A person is 
entitled in law to make unwise or imprudent decisions, provided they have the capacity to make 
the decision. 

x Supported decision-making involves doing everything possible to maximise the opportunity for 
a person to make a decision for themselves 

x Capacity assessment procedures need to consider tikanga MƗori and cultural diversity. 

Legal Test for Capacity 

A person lacks capacity if they are unable to: 

x understand the nature and purpose of a particular decision and appreciate its significance for 
them; 

x retain relevant, essential information for the time required to make the decision; 

x use or weigh the relevant information as part of the reasoning process of making the decision 
and to consider the consequences of the possible options, (and the option of not making the 
decision); or 

x communicate their decision, either verbally, in writing, or by some other means.  

                                                           
Ƈ  This toolkit may be cited as: A Douglass, G Young and J McMillan A Toolkit for Assessing Capacity in A 

Douglass “Mental Capacity: updating New Zealand’s Law and Practice” (Report for the New Zealand Law 
Foundation, July 2016) www.lawfoundation.org.nz/ 
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CARRYING OUT A CAPACITY ASSESSMENT  

Stage One: Preparing for the Assessment  

x Triggers: why is this person’s capacity being questioned now? 

x Decision: what is the capacity decision to be assessed?   

x Legal test: what is the legal test against which capacity is to be assessed, under the PPPR Act 
or other laws? (for example, “wholly” or “partly” lacking capacity) 

x Gathering Information: do you have all the relevant information about the decision, including 
the circumstances and details of the choices available?  

x Medical history: does the person have a medical condition that impairs their capacity and 
does this need treatment before the assessment can be done?  

x Support measures: what can be done to assist the person to make the decision?  

x Cultural considerations: is cultural support needed? 

x Where and when: what is the best time and place for the assessment? 

Stage Two: The Assessment Interview 

x Engagement: have you explained who you are and the purpose of the assessment? 

x General health and cognition: what is the person’s mental state?  Is there a medical condition 
that is currently active and is impairing the person’s cognitive function?  If so, can you measure 
its severity using a cognitive screening test? 

x Legal test: have you asked questions to determine whether the person is able to understand, 
retain, use or weigh the information or, communicate the decisions by any means? 

Stage Three: After the Interview 

x Decide: do you have enough information to decide if the person has capacity or not:  is a 
second interview necessary? 

x Communicate:  have you told the person, and where appropriate their family, the outcome of 
the assessment? 

x Document: have you recorded your reasons in the person’s clinical records that the person 
has or lacks capacity for a particular decision?  Is a medical certificate or report required?
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A TOOLKIT FOR ASSESSING CAPACITY 

A   INTRODUCTION Top 

Purpose 

1. The purpose of this toolkit is to guide health practitioners when assessing an adult’s 
capacity to make decisions. The toolkit is intended to assist doctors and other health 
practitioners including psychologists, nurses, occupational therapists (clinicians) and social 
workers who may be involved in assessing capacity.1 

2. The toolkit provides a consistent and systematic approach to assessing capacity within the 
New Zealand healthcare setting.  It covers: key practice points, how to carry out a capacity 
assessment, and an overview of the relevant law. 

3. The UN Convention on the Rights of Persons with Disabilities has shifted the focus towards 
supported decision-making for people with impaired capacity: not only is it important that 
good judgements are made about whether or not a person has decision-making capacity but 
it is equally important to provide ways in which a person can be supported so as to make 
their own decisions.   

4. This toolkit aims to recognise supported decision-making within New Zealand’s diverse 
cultural contexts and that tikanga MƗori is central to capacity assessment of MƗori people� 

5. A list of useful resources is provided at the end of the toolkit. 

Guidance, not legal advice 

6. This toolkit does not take the place of legal advice.  Where a formal assessment has been 
requested, the referrer should clarify: the legal test, the particular questions to be answered, 
and that the clinician has been given all the necessary information to be able to complete 
the assessment.   

7. People with impaired decision-making capacity may be vulnerable to abuse, coercion and 
undue influence from others, which may compromise their decisions being made freely and 
voluntarily.  If there is suspicion of undue influence, then consider whether other 
professionals, or social agencies need to be involved and who can support the person in 
obtaining that advice.  For example, whether the person should obtain independent advice 
from a lawyer or accountant, or support from Age Concern. 

8. Assessing a person’s decision-making capacity may not be straightforward.  Where the 
decision involves significant risk, or where there is conflict about the decision, it can be 
difficult to separate incapacity from differing personal values or unwise decisions.  In these 
situations it is a good idea to seek the advice of colleagues and members of the multi-
disciplinary team, or where possible, to seek advice from a clinical ethics advisory group. 

                                                           
1  For ease of reference, health practitioners who assess capacity are referred to as ³clinicians´� The 

word “person” rather than patient or consumer, is used in recognition that the person (an adult) being 
assessed may not actually be undergoing health treatment, and in law is referred to as the “subject 
person´� 
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Defining capacity 

9. Decision-making capacity (or simply, “capacity”) refers to a person’s ability to make 
decisions. Examples range from simple decisions about what to have for breakfast, to 
whether to go to the doctor when feeling ill, to far-reaching decisions about serious medical 
treatment or financial matters.  

10. In New Zealand legislation, both “capacity” and “competence” are used interchangeably. In 
a clinical context, “competence” tends to refer to the process of decision-making, and 
capacity to the legal term that is used. 2 In this toolkit, the term “capacity” is used throughout.  

11. Deciding whether a person has the capacity to make a particular decision has legal 
implications and in some cases may need to be determined at a court hearing.  A capacity 
assessment is part of the evidence that informs the legal decision.  There are legal tests 
which are applied to determine whether a person has capacity to make specific decisions or 
whether someone else or the court, a substitute decision-maker, should make decisions for 
them. 

Legal test for capacity 

12. The purpose of assessing capacity is to determine by clinical interview whether the person 
is unable to make a legally effective decision.  A functional test is used. A person lacks 
capacity if they are unable to: 

x understand the nature and purpose of a particular decision and appreciate its 
significance for them; 

x retain relevant, essential information for the time required to make the decision; 

x use or weigh the relevant information as part of the reasoning process of making the 
decision and to consider the consequences of the possible options, (including the 
option of not making the decision); or 

x communicate their decision, either verbally, in writing or by some other means.  

B  KEY PRACTICE POINTS Top 

Presumption of capacity 

13. The starting point when assessing capacity is always to presume that a person has capacity 
to make the decision.  However, the assessment will be taking place because a reason 
exists to question the presumption of capacity. The capacity assessment is an examination 
of the person’s decision-making process.  

14. Clinicians need to be alert to triggers that question the person’s capacity for the present 
decision and the reasons why they are being asked to assess a person’s capacity.   

                                                           
2  “Capacity” and “mental capacity” are generally the terms used in Europe and the United Kingdom, and 

“competence” in the United States.   
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Capacity is decision and time specific 

15. A person’s capacity should be assessed in relation to a particular task or decision.  Capacity 
cannot generally be inferred from one task or decision to another.  

16. The person’s incapacity may be temporary, or fluctuating.  If possible, an assessment of 
capacity should be done when the person’s condition has improved.  For example, if the 
person has a delirium, it is better to wait until this has resolved. 

Assessment of a person’s decision-making ability, not the decision they make 

17. Assessing capacity involves examining the mental processes a person goes through in 
order to arrive at a decision: it is not an assessment of the decision made.   A person cannot 
be assessed as lacking capacity simply because they make a decision that is considered 
unwise or imprudent. 

Supported decision-making 

18. Supported decision-making involves doing everything possible to maximise the opportunity 
for a person to make a decision for themselves. A capacity assessment can give guidance 
about the extent and nature of the support the person requires.   

19. Supported decision-making is in keeping with established legal principles, including: 

x using the least restrictive intervention; 

x maximising a person’s capacity to the greatest extent possible; and 

x people being entitled to make unwise or imprudent decisions.  

Substitute decision-making as a last resort 

20. If all efforts made to support a person through the decision-making process are 
unsuccessful, and the person does not meet the legal test for capacity, then a substitute 
decision-maker can make the decision for the person.   Where a substitute decision-maker 
is involved, a capacity assessment can provide useful information about the person’s views, 
values and beliefs, which remain central to them being supported in the decision-making 
process, as well as the nature of the difficulty they may have with decision making.     

7LNDQJD�0ƗRUL�DQG�FXOWXUDO�GLYHUVLW\ 

21. There is a need to recognise cultural diversity, and in particular the rights of MƗori as 
tangata whenua, in all aspects of clinical practice in New Zealand. This remains true when 
assessing capacity; culture, language, and religion are integral factors in how a person 
makes decisions and in what decisions they make.  

22. +aYing respect for the needs, Yalues, and beliefs of MƗori is crucial when assessing 
capacity with MƗori.  Whanaungatanga provides a platform for capacity assessment and 
supported decision-making and is fundamental to culturally responsive practice.  
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Whakawhanaungatanga refers to the process of establishing what connections, either 
through family or other social relationships, exist between people.  For Maori in particular, 
formal relationships such as that between the parties in a capacity assessment will be 
greatly enhanced if efforts are made to establish connections and relatedness at the outset, 
and if the assessment is conducted in a manner that is mindful of those connections. This is 
one way in which the mana and dignity of the person being assessed can be supported.  

23. $n e[ample would be where a MƗori elder has a stated preference to stay liYing in their 
home when the whƗnau belieYe the support of hospital care is needed�  ,n such instances 
there may be tension between recognising the collectiYe Yiew of whƗnau and ensuring that 
the elder’s mana is accorded respect� %oth aspects, and their interdependent nature, need 
to be understood. 

24. In practice, carrying out capacity assessments requires clinicians to be culturally competent, 
especially if the person is from a different culture than the clinician.  This involves knowing 
when and how to enlist the support or assistance from whƗnau and others to support the 
person through the assessment process. 

Form of assessment 

25. There are broadly two contexts in which clinicians assess capacity: 

x Informal assessments: These may often occur in the context of assessing a 
person’s capacity to giYe or refuse consent to medical treatment�  They are narrowly 
focused on the knowledge of the relevant information, available options, and 
consequences, and on the reasoning and communication abilities of the person giving 
consent� These capacity assessments are often conducted ³intuitiYely´ or informally 
by clinicians, without recourse to courts or formal legal processes. The assessment 
by the clinician should still be documented in the person’s medical record� 

x Formal assessments: These are assessments that are required to provide an 
opinion (often with a medical certificate) under the adult guardianship law (PPPR Act) 
or for other legal proceedings, or for some other legal purpose. This type of 
assessment is intrinsically more formal.  These capacity assessments are used to 
support, for example, the activation of an Enduring Power of Attorney (EPOA) or an 
application to the Family Court to appoint a welfare guardian, or they may take the 
form of adYice to a lawyer or other professional on whether to accept a person’s 
capacity to make a certain decision, such as the making of a will.  

26. Other more immediately practical decisions, such as the decision to move into supported 
accommodation, may also require a formal assessment of capacity.  An important aspect of 
the assessment of capacity where a decision with long term consequences is to be made, is 
the likely cause of the incapacity and the probability of the person regaining their capacity to 
make decisions.    

27. In many contexts, an intuitive assessment, which is the type of assessment most commonly 
used in medical practice, is not accurate enough and will not withstand legal scrutiny, for 
e[ample when assessing a person’s capacity to make a will or to gift significant assets�   
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Who should carry out the assessment? 

28. If the assessment is about a medical decision, the clinician who is providing the treatment 
should assess the person’s capacity to consent to that treatment, though they may consult 
others for assistance.   

29. Where the decision is about other matters such as personal welfare, living arrangements or 
property matters, it is usually best for a clinician who is well-known to the person, for 
example, the family GP, to do the assessment.  Where this is not the case, particular 
attention will need to be giYen to the process of engagement, and, in the case of MƗori, 
whakawhanaungatanga. 

30. In cases of doubt, or in relation to complex major decisions, it may be advisable to 
collaborate with other health practitioners with experience in relation to the needs of the 
person, such as a nurse, occupational therapist, psychologist, or speech and language 
therapist.  

31. Final responsibility for obtaining effective consent for treatment rests with the person 
intending to carry out the proposed medical procedure, not with other health practitioners 
advising about capacity. 

C  CARRYING OUT A CAPACITY ASSESSMENT Top 

32. It is useful to think of the process of assessing capacity as consisting of three stages:  

x Preparing for the assessment: What is the decision to be made, why is the person’s 
capacity in doubt, is there a reversible cause for the incapacity, or is the incapacity 
due to a permanent or progressive condition? Usually there will need to be some 
contact with family members or other professionals involved in the person’s affairs at 
this stage to clarify these issues, especially where the person being assessed suffers 
from dementia and the assessment is more heavily reliant on collateral information. It 
may also be useful to involve a supportive family member or friend to assist the 
person in getting to the assessment. This stage of the process is particularly 
important if there is any question of undue influence or financial abuse, as it will be 
vital to obtain a history from a range of people to ensure the reliability of the 
information.  

x The assessment interview: Attention needs to be paid to engaging the person. 
There needs to be a brief review of the person’s health, mental state and cognition, 
and the clinician needs to assess the four abilities central to the functional test to 
capacity.   

x Actions following the interview: These can include a second assessment interview 
to assess the consistency of the person’s decision making, referral for review of a 
medical condition, feedback to the person and family, recording the assessment 
and/or or completion of a report or legal certificate. 
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Stage One: Preparing for the Assessment Top 

Triggers: why is this person’s capacity being questioned now? 

33. The starting point is that a person is presumed to have capacity. Concern or doubt about the 
person’s capacity usually occurs when the person has a medical or psychiatric condition 
affecting their mental state, and in the context of that condition the person is required to 
make a decision that has serious consequences or high risk. The combination of the mental 
condition and the significant decision can be thought of as a trigger for the assessment. The 
clinician will need to have a clear understanding of the trigger, which should be documented. 
In some situations the trigger for the assessment may be simply an unusual feature of a 
proposed decision, and the mental condition may only be discovered at the assessment. For 
example, assessment might be considered if a person makes a decision that deviates 
markedly from their known disposition, without justification.   

x The condition affecting the person’s mental state is most frequently cognitive decline 
or dementia, but may also be psychiatric illness such as severe depression, psychotic 
illness, profound grief or stress, or severe physical illness associated with pain, 
insomnia or emotional distress.   

x A number of factors about the decision may cause the person’s capacity to be 
questioned. These include significant risk or long-lasting consequences associated 
with the decision, the decision the person is proposing to make is contrary to 
reasonable advice, without justification (for example, refusal of standard medical 
treatment for a serious but treatable condition), or the person is unable to make a 
decision at all despite being provided with all the relevant information and the 
appropriate support, where it is imperative that a decision needs to be made (for 
example, about residential care). 

x A person is unable to communicate a decision (for example, a person affected by a 
stroke).  

x A family member, carer, lawyer or service provider has expressed concern about a 
person’s decision-making ability.  This may occur before a diagnosis of dementia has 
been made or it may be part of future planning, for example, encouraging a person to 
appoint an attorney for an EPOA. 

34. People have the right to make unwise or imprudent decisions, as long as they retain 
capacity to make the decision at the time they are making it.  Nonetheless, an unwise 
decision may trigger a more detailed assessment, particularly if the decision is out of 
character or has significant consequences. 

Identifying the decision 

35. Clarify what the decision is that the person needs to make, why it needs to be made now, 
what information would be needed for anyone making a similar decision, what are the 
alternative options available, and what are the reasonably likely consequences of those 
options or of not making a decision at all. Where, for example, the decision concerns a legal 
matter, the clinician can reasonably expect this information to be provided in writing by the 
lawyer. If it concerns moving into residential care, the notes of the multidisciplinary team that 
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assessed the person as needing to move, giving the reasons for the move being 
recommended, should be available to the clinician assessing capacity.  

36. For the appointment of a welfare guardian or property manager, it is important to identify the 
kinds of decisions or aspects of them that will be relevant to a person’s current 
circumstances and those decisions that will need to be made in the foreseeable future.  For 
example, a person may be capable of consenting to routine treatment medical or dental 
treatment but would not be able to weigh up more complex decisions and the risks and 
benefits about whether to consent to elective surgery or chemotherapy.  

Medical conditions that impair capacity 

37. Consider whether there are any medical conditions that could be impairing the person’s 
capacity and if so, what treatment is being given and how effective it is. This step includes 
reviewing medical notes and contacting the person’s usual doctor if required.  Medical 
conditions that could impair capacity include:  

x dementia and degenerative and other neurological diseases;   

x acquired brain injury, including traumatic injury and stroke; 

x delirium; 

x any physical condition that is causing severe discomfort or distress; 

x severe mental illness, either persistent, such as schizophrenia, or acute such as 
acute depression or mania; 

x alcohol and substance addiction; and 

x learning disability, including intellectual disability and autistic spectrum disorder. 

38. Consider referring the person for further assessment if there is a realistic possibility that the 
person’s capacity is impaired by a condition that is outside the clinician’s scope or expertise.  
The purpose of this referral will be for the condition to be diagnosed and treated, and not for 
the capacity assessment itself to be passed on to another health practitioner, although a 
second opinion about the person’s capacity may be helpful.  

Support measures and communication 

39. The clinician has a role in ensuring that the person to be assessed has already been given 
the best chance of making a decision, for example, by the existing health care team or 
service and/ or with assistance of the person’s family.  All reasonable attempts that have 
been made to support the person make a decision should be documented, including what 
these attempts have entailed. Examples of what may be done include: 

x Treating a medical condition which may be affecting the person’s capacity (for 
example, delirium); 
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Stage One: Preparing for the Assessment Top 

Triggers: why is this person’s capacity being questioned now? 

33. The starting point is that a person is presumed to have capacity. Concern or doubt about the 
person’s capacity usually occurs when the person has a medical or psychiatric condition 
affecting their mental state, and in the context of that condition the person is required to 
make a decision that has serious consequences or high risk. The combination of the mental 
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clinician will need to have a clear understanding of the trigger, which should be documented. 
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questioned. These include significant risk or long-lasting consequences associated 
with the decision, the decision the person is proposing to make is contrary to 
reasonable advice, without justification (for example, refusal of standard medical 
treatment for a serious but treatable condition), or the person is unable to make a 
decision at all despite being provided with all the relevant information and the 
appropriate support, where it is imperative that a decision needs to be made (for 
example, about residential care). 

x A person is unable to communicate a decision (for example, a person affected by a 
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x A family member, carer, lawyer or service provider has expressed concern about a 
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matter, the clinician can reasonably expect this information to be provided in writing by the 
lawyer. If it concerns moving into residential care, the notes of the multidisciplinary team that 
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assessed the person as needing to move, giving the reasons for the move being 
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the capacity assessment itself to be passed on to another health practitioner, although a 
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Support measures and communication 

39. The clinician has a role in ensuring that the person to be assessed has already been given 
the best chance of making a decision, for example, by the existing health care team or 
service and/ or with assistance of the person’s family.  All reasonable attempts that have 
been made to support the person make a decision should be documented, including what 
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example, delirium); 
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x Using a different form of communication (for example, providing written material) or by 
providing information in a more accessible form (for example, drawings); and 

x Ensuring that discussions with the person about the decision have been conducted in 
an appropriate environment (for example, respecting a person’s privacy and 
minimising distractions on a busy hospital ward or visiting the person in their own 
home). 

40. Where necessary, arrange to have the assistance of a professional interpreter with 
appropriate accreditation and experience in health interpreting.   If English is the person’s 
second language, it is common for a person whose capacity is deteriorating to lose their 
ability to communicate in a second language early in the process.   Using a family member 
or friend is not acceptable.  Even with an interpreter available, a fully bilingual clinician, if 
available, may be a preferable option for undertaking the assessment.   

,QYROYHPHQW�RI�IDPLO\�ZKƗQDX�DQG�VXSSRUW 

41. It is a matter of judgment as to whether an immediate family member should be present for 
the assessment interview.  If the person is accompanied by a family member or friend, it will 
be necessary to consider conducting at least part of the interview privately with the person, 
especially if there are reasonable grounds for suspecting undue influence or coercion.   In 
this case it may be necessary to consider having another professional person, such as a 
trusted carer, a health and disability advocate, or a cultural support person present. 

42. :here the person being assessed is MƗori, consider the releYant cultural competencies and 
tikanga MƗori� )or all persons being assessed, thought needs to be giYen to the process of 
engagement as capacity assessment, which is motivated essentially by doubts about the 
person’s capacity, may be e[perienced by some as demeaning or humiliating� 

Where and when 

43. Consider the time and place for the interview; ensure that enough time is available for the 
interview to be conducted at an easy pace and that the place chosen for the interview is 
comfortable and private.  It is important to avoid interviewing later in the day for older 
persons when they may be suffering from fatigue or ³sundowning´� 

44. Hearing, visual and communication aids, where used, should be brought to the interview. 

Gathering information  

45. It is vital that all relevant information to the decision is accurate and complete.  For example, 
the outcome of a needs assessment is relevant for the person to decide between living in 
supported residential care and living at home.  Family or other professionals involved, such 
as the person’s lawyer, should be consulted as appropriate�  

46. It may be helpful, or even essential, to obtain background history from an informant, a friend 
or family member, particularly where the person has dementia and there is likely to be a 
progressiYe decline in the person’s capacity�   The purpose of contacting informants is to 
use the information objectively and to check the extent to whether the proposed decision is 
out of character or inconsistent with the person’s preYious decisions and life patterns�  This 
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information may include the history of cognitive decline, problems with previous decisions of 
a similar nature and may involve getting a range of views from other informants if need be. 

47. Once all the relevant information has been gathered, the clinician assesses capacity by 
interviewing the person.  

Stage Two: the Assessment Interview  Top 

The interview process 

48. The assessment interview follows the usual process of a clinical interview, however, 
because of the legal implications of the assessment, the interview needs to be more 
structured than a clinical interview.  Particular care may be required when a formal 
assessment is carried out by the person’s own clinician and takes place within the context of 
a continuing therapeutic relationship.  If the clinician is unfamiliar with the person, extra care 
may be needed to engage with them and attention should be paid to ensuring that the 
person has the appropriate personal and cultural support.   The success of the assessment 
is very dependent on the cooperation of the person being assessed. 

49. Explain to the person that the purpose of the assessment is to ensure that they are fully 
informed about the decision, and whether they are in a position to either make the decision 
independently or make the decision with further support.  

General health and cognition  

50. Consider what assessment needs to be done of the person’s general health and cognitive 
state. If the assessing clinician is the patient’s regular GP, it may only be necessary to check 
that the patient’s level of cognition is “as good as it usually is in the present circumstances”, 
and to exclude such conditions as delirium aggravating the cognitive impairment of a known 
dementia. Where the person does not already have a diagnosis of dementia, for example, a 
more detailed assessment would be needed. 

51. Cognitive functioning may be assessed with a recognised test such as the Montreal 
Cognitive Assessment (MOCA) or Mini Mental State Examination (MMSE), which provide a 
measure of the severity of cognitive impairment. It is important for the clinician to be aware 
that brief tests of cognitive function do not provide a measure of capacity. Their value is in 
the providing some rigour to the assessment of cognition and to allow a comparison of the 
person’s cognition at the time of the capacity assessment to their own, and the population 
baseline. Specific tests of frontal lobe function correlate better with measures of capacity 
because they assess problem solving, judgment and mental flexibility, which are all frontal 
lobe tasks.  

Consider the four elements of the legal test: understand, retain, use or weigh, and 
communicate  

52. Understand: does the person know what the decision is, why it is important for them (ie 
appreciate its significance) and why it needs to be made now, the alternative options 
available and the option to make no decision at all?  
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x Using a different form of communication (for example, providing written material) or by 
providing information in a more accessible form (for example, drawings); and 

x Ensuring that discussions with the person about the decision have been conducted in 
an appropriate environment (for example, respecting a person’s privacy and 
minimising distractions on a busy hospital ward or visiting the person in their own 
home). 

40. Where necessary, arrange to have the assistance of a professional interpreter with 
appropriate accreditation and experience in health interpreting.   If English is the person’s 
second language, it is common for a person whose capacity is deteriorating to lose their 
ability to communicate in a second language early in the process.   Using a family member 
or friend is not acceptable.  Even with an interpreter available, a fully bilingual clinician, if 
available, may be a preferable option for undertaking the assessment.   

,QYROYHPHQW�RI�IDPLO\�ZKƗQDX�DQG�VXSSRUW 

41. It is a matter of judgment as to whether an immediate family member should be present for 
the assessment interview.  If the person is accompanied by a family member or friend, it will 
be necessary to consider conducting at least part of the interview privately with the person, 
especially if there are reasonable grounds for suspecting undue influence or coercion.   In 
this case it may be necessary to consider having another professional person, such as a 
trusted carer, a health and disability advocate, or a cultural support person present. 

42. :here the person being assessed is MƗori, consider the releYant cultural competencies and 
tikanga MƗori� )or all persons being assessed, thought needs to be giYen to the process of 
engagement as capacity assessment, which is motivated essentially by doubts about the 
person’s capacity, may be e[perienced by some as demeaning or humiliating� 

Where and when 

43. Consider the time and place for the interview; ensure that enough time is available for the 
interview to be conducted at an easy pace and that the place chosen for the interview is 
comfortable and private.  It is important to avoid interviewing later in the day for older 
persons when they may be suffering from fatigue or ³sundowning´� 

44. Hearing, visual and communication aids, where used, should be brought to the interview. 

Gathering information  

45. It is vital that all relevant information to the decision is accurate and complete.  For example, 
the outcome of a needs assessment is relevant for the person to decide between living in 
supported residential care and living at home.  Family or other professionals involved, such 
as the person’s lawyer, should be consulted as appropriate�  

46. It may be helpful, or even essential, to obtain background history from an informant, a friend 
or family member, particularly where the person has dementia and there is likely to be a 
progressiYe decline in the person’s capacity�   The purpose of contacting informants is to 
use the information objectively and to check the extent to whether the proposed decision is 
out of character or inconsistent with the person’s preYious decisions and life patterns�  This 
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information may include the history of cognitive decline, problems with previous decisions of 
a similar nature and may involve getting a range of views from other informants if need be. 

47. Once all the relevant information has been gathered, the clinician assesses capacity by 
interviewing the person.  

Stage Two: the Assessment Interview  Top 

The interview process 

48. The assessment interview follows the usual process of a clinical interview, however, 
because of the legal implications of the assessment, the interview needs to be more 
structured than a clinical interview.  Particular care may be required when a formal 
assessment is carried out by the person’s own clinician and takes place within the context of 
a continuing therapeutic relationship.  If the clinician is unfamiliar with the person, extra care 
may be needed to engage with them and attention should be paid to ensuring that the 
person has the appropriate personal and cultural support.   The success of the assessment 
is very dependent on the cooperation of the person being assessed. 

49. Explain to the person that the purpose of the assessment is to ensure that they are fully 
informed about the decision, and whether they are in a position to either make the decision 
independently or make the decision with further support.  

General health and cognition  

50. Consider what assessment needs to be done of the person’s general health and cognitive 
state. If the assessing clinician is the patient’s regular GP, it may only be necessary to check 
that the patient’s level of cognition is “as good as it usually is in the present circumstances”, 
and to exclude such conditions as delirium aggravating the cognitive impairment of a known 
dementia. Where the person does not already have a diagnosis of dementia, for example, a 
more detailed assessment would be needed. 

51. Cognitive functioning may be assessed with a recognised test such as the Montreal 
Cognitive Assessment (MOCA) or Mini Mental State Examination (MMSE), which provide a 
measure of the severity of cognitive impairment. It is important for the clinician to be aware 
that brief tests of cognitive function do not provide a measure of capacity. Their value is in 
the providing some rigour to the assessment of cognition and to allow a comparison of the 
person’s cognition at the time of the capacity assessment to their own, and the population 
baseline. Specific tests of frontal lobe function correlate better with measures of capacity 
because they assess problem solving, judgment and mental flexibility, which are all frontal 
lobe tasks.  

Consider the four elements of the legal test: understand, retain, use or weigh, and 
communicate  

52. Understand: does the person know what the decision is, why it is important for them (ie 
appreciate its significance) and why it needs to be made now, the alternative options 
available and the option to make no decision at all?  
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x It may be useful to explain all of the information relevant to the decision to the 
person at the beginning of the assessment interview, unless it is apparent it has 
been clearly explained to them recently.  

x The level of understanding required must not be set too high.  It is not necessary 
that the person has the ability to understand every element of what is being 
explained to them. 

x The person must be given all the necessary information and options so that their 
capacity to weigh up those options can be fairly assessed: they do not need to start 
with a “blank canvas”. 

53. Retain: is the person able to retain enough information for a sufficient amount of time for 
them to go through the decision-making process?  

x The length of time for which the person should be able to retain the information 
depends to some extent on the decision being made. In the case of a treatment 
decision, it may only be necessary to retain information about the possible 
complications and alternative options for long enough to make the decision or give 
consent. In that case the test would be asking the person to repeat the information 
back to the assessing clinician when the assessment is being done. On the other 
hand, it would be expected that if the decision was to change a will, the relevant 
information would be retained for longer.   

54. Use or weigh: is the person able to state the benefits and risks (consequences) of each 
option using relevant information and explain why they prefer one of the options?  

x This element includes the idea that the person is thinking about or “weighing” the 
options and that their thinking process is either logical, or at least based on the 
information available.  

x Using and weighing information is the most difficult element to evaluate when 
assessing capacity for a number of reasons.   It is an assessment of a thinking 
process that the person may not easily demonstrate to the clinician.   

x The standard of “weighing up” or “using information” can be difficult if the person is 
weighing the important medical facts against their personal convictions, beliefs or 
values.  The assessment of an apparently bizarre idea or irrational decision, for 
example to refuse treatment, needs to be considered in the context of the person’s 
related beliefs and values taken as a whole.  It may or may not turn out to be 
coherent in that light. 

x The standard of weighing up is usually a basic one; the information is considered in 
the decision-making process, and the person shows some flexibility to change their 
decision if additional information, even if hypothetical, is offered.  For example, “if 
this decision could result in you suffering serious medical consequences or death, 
would you consider doing something different?”  A person might not be considered 
able to use or weigh the information if they are unable to accept that they suffer 
from the condition that is requiring treatment.  However, if the person refuses the 
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advice of professionals, despite serious consequences, they may still be regarded 
as retaining capacity as long as they acknowledge these serious consequences.  

x It is also important to consider whether a person’s ability to use or weigh information 
is freely and voluntarily made where there is suspicion of susceptibility to undue 
influence or coercion from others.  

55. Communicate: can the person communicate a decision or choice?  

x The inability to communicate is a stand-alone ground for establishing a person lacks 
capacity. Where a person cannot communicate a decision in any way, by talking, 
using sign language or any other means, they are unable to make a decision for 
themselves. 

x Any residual ability to communicate is enough so long as the person can make 
themselves understood. 

x An assessor should help facilitate communication, for example, by providing all 
necessary tools and aids, and enlisting the support of any carers or family who may 
assist with communication. 

Stage Three: After the Interview  Top 

Consider the findings of the capacity assessment process and decide how to proceed  

56. It may be possible to form an opinion about the person’s capacity during the assessment 
interview, and decide that no further assessment is required.  As a rule, this opinion should 
be explained to the person, either at the interview or at a suitable occasion after the 
interview. Capacity assessments for decisions that carry greater risk, are for the longer-
term, or that may be contested in court, for example, testamentary capacity, may often 
require more than a single interview, particularly where the person’s condition may change. 

57. Inconsistency in decision-making may suggest that the person lacks capacity.  For example, 
a person with fluctuating cognition due to delirium may make contradictory decisions.  
Another type of inconsistency is the person who makes a will that is radically different from a 
number of previous wills and that contradicts their previously stated intentions.  Information 
from other members of the multidisciplinary team or from the person’s family may be 
another way of checking inconsistency with previous decisions or expressed wishes and out 
of character decisions.  

58. Based on the findings of the whole assessment, the doctor will then need to decide whether 
the person has capacity to make the decision that they now need to make.   Even though 
the person may have some ability to make the decision, a binary yes/no assessment of their 
capacity to make the current decision may be required.  For example, regarding the 
activation of an enduring power of attorney or an application for the Family Court to make an 
personal care order, the clinician may be required to decide whether the person lacks 
capacity to make a significant decision (or range of decisions) or not.    

246



246 
 

x It may be useful to explain all of the information relevant to the decision to the 
person at the beginning of the assessment interview, unless it is apparent it has 
been clearly explained to them recently.  

x The level of understanding required must not be set too high.  It is not necessary 
that the person has the ability to understand every element of what is being 
explained to them. 

x The person must be given all the necessary information and options so that their 
capacity to weigh up those options can be fairly assessed: they do not need to start 
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options and that their thinking process is either logical, or at least based on the 
information available.  

x Using and weighing information is the most difficult element to evaluate when 
assessing capacity for a number of reasons.   It is an assessment of a thinking 
process that the person may not easily demonstrate to the clinician.   

x The standard of “weighing up” or “using information” can be difficult if the person is 
weighing the important medical facts against their personal convictions, beliefs or 
values.  The assessment of an apparently bizarre idea or irrational decision, for 
example to refuse treatment, needs to be considered in the context of the person’s 
related beliefs and values taken as a whole.  It may or may not turn out to be 
coherent in that light. 

x The standard of weighing up is usually a basic one; the information is considered in 
the decision-making process, and the person shows some flexibility to change their 
decision if additional information, even if hypothetical, is offered.  For example, “if 
this decision could result in you suffering serious medical consequences or death, 
would you consider doing something different?”  A person might not be considered 
able to use or weigh the information if they are unable to accept that they suffer 
from the condition that is requiring treatment.  However, if the person refuses the 
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advice of professionals, despite serious consequences, they may still be regarded 
as retaining capacity as long as they acknowledge these serious consequences.  

x It is also important to consider whether a person’s ability to use or weigh information 
is freely and voluntarily made where there is suspicion of susceptibility to undue 
influence or coercion from others.  

55. Communicate: can the person communicate a decision or choice?  

x The inability to communicate is a stand-alone ground for establishing a person lacks 
capacity. Where a person cannot communicate a decision in any way, by talking, 
using sign language or any other means, they are unable to make a decision for 
themselves. 

x Any residual ability to communicate is enough so long as the person can make 
themselves understood. 

x An assessor should help facilitate communication, for example, by providing all 
necessary tools and aids, and enlisting the support of any carers or family who may 
assist with communication. 

Stage Three: After the Interview  Top 

Consider the findings of the capacity assessment process and decide how to proceed  

56. It may be possible to form an opinion about the person’s capacity during the assessment 
interview, and decide that no further assessment is required.  As a rule, this opinion should 
be explained to the person, either at the interview or at a suitable occasion after the 
interview. Capacity assessments for decisions that carry greater risk, are for the longer-
term, or that may be contested in court, for example, testamentary capacity, may often 
require more than a single interview, particularly where the person’s condition may change. 

57. Inconsistency in decision-making may suggest that the person lacks capacity.  For example, 
a person with fluctuating cognition due to delirium may make contradictory decisions.  
Another type of inconsistency is the person who makes a will that is radically different from a 
number of previous wills and that contradicts their previously stated intentions.  Information 
from other members of the multidisciplinary team or from the person’s family may be 
another way of checking inconsistency with previous decisions or expressed wishes and out 
of character decisions.  

58. Based on the findings of the whole assessment, the doctor will then need to decide whether 
the person has capacity to make the decision that they now need to make.   Even though 
the person may have some ability to make the decision, a binary yes/no assessment of their 
capacity to make the current decision may be required.  For example, regarding the 
activation of an enduring power of attorney or an application for the Family Court to make an 
personal care order, the clinician may be required to decide whether the person lacks 
capacity to make a significant decision (or range of decisions) or not.    
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Recording your assessment 

59. Document the findings of the assessment.  Any report or opinion for a formal assessment 
should be prefaced with an outline of the clinician’s expertise, experience, and contact and 
professional relationship with the person (for example, acting as their GP for 20 years), and 
the circumstances of assessment (for example, carried out in the person’s home for one 
hour).  Informal assessments should be recorded in the person’s clinical records.  

60. The report of the assessment requires the clinician to be clear about the capacity decision 
that is being assessed, the information that is relevant to the decision, and an explanation 
whether the person was unable to satisfy the legal test and why.  The person will be 
considered to lack capacity if they are unable to satisfy any one of the elements of the test 
of: understand, retain, use or weigh, or communicate a decision. The clinician should give 
detailed, specific examples (actual quotes) of where the person has not shown the requisite 
abilities. 

61. Where an intervention will be longer-lasting, for example an order to move into supported 
residential care, the clinician will need to describe the medical condition or disability that is 
causing the incapacity and whether any treatment is available that could restore the 
person’s capacity.  

62. Where the person has capacity for the specific decision, but serious concerns have been 
expressed by family members or others, or where the decision carries significant risk, it is 
equally important to document the findings of the assessment, showing that the condition 
that is causing the impairment has been assessed and that despite the condition, the person 
has the ability to understand, retain, reason, and communicate adequately for the decision.  

63. The medical certificates and report form that are required for activating EPOAs and court 
proceedings under the Protection of Personal and Property Rights Act 1988 (PPPR Act) are 
in the resources at the end of the toolkit.  
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D  THE LEGAL FRAMEWORK Top 

 

Mental capacity law in New Zealand 

64. There is a wide range of legislation and common law (case law) in New Zealand that is 
relevant to people with impaired capacity for decision-making. This section explains the 
main New Zealand law and legal tests relevant to capacity assessments. 

65. The Protection of Personal and Property Rights Act 1988 (PPPR Act) is the adult 
guardianship law that applies to people who lack capacity and are 18 or older.  It authorises 
the appointment of substitute decision-makers by the Family Court (welfare guardians and 
property managers) or “one-off” orders for care and treatment decisions (personal orders), 
and provides the mechanisms for making and activating enduring powers of attorney 
(EPOAs), when a person lacks capacity for decision-making.   

66. The Code of Health and Disability Services Consumers’ Rights (HDC Code) concerns 
consent to health care treatment and procedures.  Under the HDC Code, consent to health 
care procedures is necessary as required under Rights 5, 6 and 7, including the right to 
make an informed choice and give or refuse consent. 

67. Under the PPPR Act and the HDC Code, a substitute decision-maker can include:  

x an attorney appointed by the person for property or care and welfare decisions under 
an enduring power of attorney (EPOA); 
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Recording your assessment 

59. Document the findings of the assessment.  Any report or opinion for a formal assessment 
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60. The report of the assessment requires the clinician to be clear about the capacity decision 
that is being assessed, the information that is relevant to the decision, and an explanation 
whether the person was unable to satisfy the legal test and why.  The person will be 
considered to lack capacity if they are unable to satisfy any one of the elements of the test 
of: understand, retain, use or weigh, or communicate a decision. The clinician should give 
detailed, specific examples (actual quotes) of where the person has not shown the requisite 
abilities. 

61. Where an intervention will be longer-lasting, for example an order to move into supported 
residential care, the clinician will need to describe the medical condition or disability that is 
causing the incapacity and whether any treatment is available that could restore the 
person’s capacity.  

62. Where the person has capacity for the specific decision, but serious concerns have been 
expressed by family members or others, or where the decision carries significant risk, it is 
equally important to document the findings of the assessment, showing that the condition 
that is causing the impairment has been assessed and that despite the condition, the person 
has the ability to understand, retain, reason, and communicate adequately for the decision.  

63. The medical certificates and report form that are required for activating EPOAs and court 
proceedings under the Protection of Personal and Property Rights Act 1988 (PPPR Act) are 
in the resources at the end of the toolkit.  
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Mental capacity law in New Zealand 

64. There is a wide range of legislation and common law (case law) in New Zealand that is 
relevant to people with impaired capacity for decision-making. This section explains the 
main New Zealand law and legal tests relevant to capacity assessments. 

65. The Protection of Personal and Property Rights Act 1988 (PPPR Act) is the adult 
guardianship law that applies to people who lack capacity and are 18 or older.  It authorises 
the appointment of substitute decision-makers by the Family Court (welfare guardians and 
property managers) or “one-off” orders for care and treatment decisions (personal orders), 
and provides the mechanisms for making and activating enduring powers of attorney 
(EPOAs), when a person lacks capacity for decision-making.   

66. The Code of Health and Disability Services Consumers’ Rights (HDC Code) concerns 
consent to health care treatment and procedures.  Under the HDC Code, consent to health 
care procedures is necessary as required under Rights 5, 6 and 7, including the right to 
make an informed choice and give or refuse consent. 

67. Under the PPPR Act and the HDC Code, a substitute decision-maker can include:  

x an attorney appointed by the person for property or care and welfare decisions under 
an enduring power of attorney (EPOA); 
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x a welfare guardian or property manager appointed by the Court;  

x the Court making a specific personal order about the person’s care and treatment or 
approving the person’s will made by the person or the person’s property manager; 

x the clinician that is providing care and treatment to the person can make a decision in 
the person’s best interests where there is no substitute decision-maker, provided 
reasonable steps are taken to ascertain the views of the person and others as set out 
in Right 7(4) of the HDC Code. 

Identifying the relevant legal test 

68. To assess capacity, it is necessary to identify the decision required to be made and the 
relevant legal test. As with many countries, New Zealand follows a functional, not a status 
approach to capacity. 

69. The test of capacity used in this toolkit is based on a review of the functional approach in the 
PPPR Act and case law, which broadly reflects the functional test and the same concepts in 
the Mental Capacity Act 2005 (England and Wales) (MCA test). The four elements of the 
MCA test are the inability to: understand, retain, use or weigh relevant information, or to 
communicate the decision, and provides simple and logical steps to assessing capacity. 

70. There are several tests for capacity in other legislation, for example, capacity to stand trial in 
the Criminal Procedure (Mentally Impaired Persons) Act 2003.  There are tests that have 
been developed in court cases (known as common law).  These cover the capacity to: make 
a will; make a gift; to enter a contract; litigate (take part in legal cases); and to enter a 
marriage.  

PPPR Act: capacity thresholds 

71. In general terms, a person lacks capacity if they cannot understand the nature and foresee 
the consequences of decisions, or are unable to communicate them. 

72. The PPPR Act has four different tests for capacity depending on the kind of appointment or 
decision to be made.  For example, the threshold for appointing a welfare guardian requires 
that the person “wholly” lack capacity whereas the court may make a personal or property 
order if the person “partly” lacks capacity.  

73. There are two different thresholds for when the Court makes an order (and a report form to 
complete):  

Court orders 

x “partly” lacks the capacity: personal order, ss 6 and 10 (for example, medical 
treatment or living arrangements), order to administer property (low level assets and 
income); and “wholly or partly” lacks the capacity: property manager, s 25 (2)(b). 

x “wholly” lacks the capacity in respect of particular aspect(s) of a person’s care and 
welfare: welfare guardian, ss 6 and 12. 
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Activating EPOAs 

74. An enduring power of attorney (EPOA)) is a legal document where the donor gives someone 
else (the attorney) the power to act for the donor if they become “mentally incapable” and 
lose the ability to make significant decisions for themselves.  There are two different 
thresholds for activating an EPOA (and certificates to complete): 

x “not wholly competent”: property EPOA , s 94(1) 

x “lacks the capacity”: care and welfare EPOA, s 94(2) 

HDC Code: capacity to consent to treatment 

75. Capacity is an essential component to validating consent, or refusal to consent, but there is 
no specific legal test for capacity set out in the HDC Code itself.   The person must be able 
to understand, the nature and effects of the proposed treatment, the purpose for which it is 
needed, the likelihood of success and any alternative forms of treatment.  The possible 
consequences to the person of receiving, or not receiving, the proposed treatment should be 
explained.  Even where there is an appointed welfare guardian or attorney, every effort 
should be made to help the person participate as much as possible in the decision to be 
made. 

Right 7(4) of the HDC Code 

76. Where a person lacks capacity for consent and there is no authorised decision-maker, Right 
7(4) sets out the legal position for providing services to them. 

77. Right 7(4) provides that if a person is not competent to make a particular personal care and 
welfare or treatment decision, and they do not have a an EPOA or welfare guardian (or the 
EPOA or welfare guardian is not available), services can be provided or treatment given if it 
is in the best interests of the person.  Clinicians are required to follow the steps in Right 7(4) 
in reaching a decision, including taking into account the views of the person, or where these 
are not possible to ascertain, the views of other suitable people interested in the welfare of 
the person. 

78. The use of Right 7(4) is most appropriate where decisions need to be made in the short-
term and should not be relied upon for ongoing decision-making regarding longer-term care 
and treatment.  In these circumstances, those involved with these decisions should consider 
making an application to the Court for orders under the PPPR Act.  

Capacity to make a will 

79. The essential elements of capacity for making a will (testamentary capacity) have remained 
unchanged since the decision in Banks v Goodfellow.3 This requires that the person 
understands: 
x the nature and effect of making a will; 

x the extent of the property which the person has for disposal; and 

                                                           
3  (1870) LR QB 549; Woodward v Smith [2009] NZCA 215. 
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3  (1870) LR QB 549; Woodward v Smith [2009] NZCA 215. 
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x the moral claims of potential beneficiaries when making the will. 

80. The person making the will must have the requisite mental capacity at the time they execute 
the will.  Susceptibility of the will-maker to undue influence or the extent to which they have 
suffered from a serious mental illness, immediately before and subsequent to, making a will, 
may be relevant to legal grounds in challenging whether the will is valid. 

81. A capacity assessment may be required for a person subject to a property order under the 
PPPR Act.  The person or their property manager may make a will only with the permission 
of the Court: PPPR Act, ss 54 and 55. 

Refusal to undergo a capacity assessment 

82. Apathy or lack of cooperation to undergo a capacity assessment should not lead to the 
conclusion that a person lacks capacity.  In circumstances where a person refuses to 
undergo a capacity assessment, it may be possible to persuade them to agree to an 
assessment if the consequences of refusal are carefully explained for example, the 
implications of a medical procedure.  However, in the face of an outright refusal, (and in the 
absence of a Court order), no one can be forced to undergo a capacity assessment. Refusal 
to cooperate with an assessment together with other available information may be relevant 
in a legal decision about the person’s capacity. 

83. Where there are serious concerns about the person’s mental health, the Mental Health 
(Compulsory Assessment and Treatment) Act 1992 may be used but only for the purpose of 
assessment or treatment of the mental disorder itself. 

E  USEFUL RESOURCES Top 

Legal resources 

x Ministry of Justice website for the PPPR Act forms: http://www.justice.govt.nz/family-
justice/other-court-matters/power-to-act/getting-an-order-reviewed/forms-fees-and-cost 

x PPPR Act: http://www.legislation.govt.nz/act/public/1988/0004/latest/DLM126576.html 

x Health and Disability Commission fact sheet: Consent for consumers who are not competent: 
http://www.hdc.org.nz/publications/other-publications-from-hdc/fact-sheets/fact-sheet-1--
%E2%80%93-informed-consent-for-consumers-who-are-not-competent 

x UN Convention on the Rights of Persons with Disabilities – Office for Disability Issues: 
http://www.odi.govt.nz/what-we-do/un-convention/index.html 

Education video  

x E Plesner, L Fergus and G Young, Training Video on Capacity Assessment, University of 
Otago, Wellington https://vimeo.com/uow/capacityassessment 
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Cultural competence 

x Health Quality and Safety Commission in conjunction with eCALD (Culturally And 
Linguistically Diverse) groups: http://www.ecald.com/Courses/CALD-Courses-Overview 

x Free foundation course in &ultural &ompetency �MƗori) Mauriora Health Education Research: 
http://mauriora.co.nz/cultural-competency-maori/ 

International guides to capacity assessment 

England and Wales 

x 39 Essex Street: “Mental Capacity Act: A brief guide to carrying out capacity assessments” 
(2014) http://www.39essex.com/mental-capacity-law-guidance-note-brief-guide-carrying-
capacity-assessments/ 

x Mental Capacity Act 2005 Code of Practice (TSO, London, 2007) - Chapter 4 “How does the 
Act define a person’s capacity to make a decision and how should capacity be assessed” 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/497253/Mental-
capacity-act-code-of-practice.pdf 

Australia 

x Capacity Australia: “Capacity Mini-legal Kits” for use by health care professionals in assessing 
decision-making capacity: http://capacityaustralia.org.au/resources/mini-legal-kits/ 

x NSW  Capacity Toolkit: 
http://www.justice.nsw.gov.au/diversityservices/Documents/capacity_toolkit0609.pdf 
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