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FaQ RQO\ LQterYeQe XQGer the 0C$ ZheQ the LQaELOLt\ tR PaNe a GeFLVLRQ LV GXe tR the 
LPpaLrPeQt� ���  7he LQhereQt MXrLVGLFtLRQ haV EeeQ XVeG tR ILOO thLV OaFXQa LQ the (QJOLVh OaZ� 

MCA ʹ a summary 

1�1�� 7here are VRPe Yer\ pRVLtLYe IeatXreV RI the 0eQtaO CapaFLt\ $Ft� QRtaEO\ PXFh Jreater 
traQVpareQF\ �RI ERth the VtaQGarGV aQG the prRFeVV� FRQFerQLQJ GeFLVLRQ�PaNLQJ reJarGLQJ 
peRpOe ZhR OaFN FapaFLt\� XQGer a VLQJOe pLeFe RI OeJLVOatLRQ that haV FRGLILeG PXFh RI the 
FRPPRQ OaZ�  7he $Ft prRYLGeV IRr the VpeFLaOLVeG MXrLVGLFtLRQ RI the CRXrt RI 3rRteFtLRQ ZLth 
FRrreVpRQGLQJ e[pertLVe� a CRGe RI 3raFtLFe tR aFFRPpaQ\ Lt� a VtreaPOLQeG prRFeGXre IRr 
GeaOLQJ ZLth VerLRXV PeGLFaO treatPeQt FaVeV� aQG a reJLVter RI pRZerV RI attRrQe\� ZLth 
RYerVLJht E\ the 2IILFe RI the 3XEOLF *XarGLaQ ZhLFh FaQ LQYeVtLJate pRteQtLaO aEXVe aQG 
LQLtLate reYLeZV E\ the CRXrt RI 3rRteFtLRQ���1 

1�1�9 'eVpLte the GLVtraFtLRQ RI the RQJRLQJ reIRrP RI the 'R/6� the PeQtaO FapaFLt\ OeJLVOatLRQ LQ 
(QJOaQG haV prRYLGeG a reaO IRFXV aQG YLVLELOLt\ IRr PeQtaO FapaFLt\ OaZ aQG praFtLFe�  7here 
LV FRrreVpRQGLQJ reFRJQLtLRQ that LVVXeV RI FapaFLt\ perPeate PaQ\ ILeOGV RI OaZ aQG praFtLFe� 
QRt MXVt thRVe ZLthLQ the VFRpe RI the CRXrt RI 3rRteFtLRQ�  %etter traLQLQJ RI OaZ\erV aQG MXGJeV 
haV EeeQ reJarGeG aV eVVeQtLaO tR GeYeORp a QeZ OeJaO FXOtXre that taNeV LQtR aFFRXQt the 
QeeGV RI YXOQeraEOe LQGLYLGXaOV ZhR aV PePEerV RI VRFLet\ eQFRXQter the OeJaO V\VteP���� 

1�1�� 7he FhaQJLQJ OeJaO OaQGVFape aQG the LPpetXV IRr RQJRLQJ reIRrP RI FapaFLt\ OaZ LQ the 8QLteG 
.LQJGRP aQG eOVeZhere LV GXe� LQ part� tR FRQtePpRrar\ thLQNLQJ aERXt the aGeTXaF\ RI the 
OaZ¶V apprRaFh tR aXtRQRP\ aQG aERXt the JrRZLQJ rROe tR Ee pOa\eG E\ hXPaQ rLJhtV 
LQVtrXPeQtV LQ the FRQVtrXFtLRQ RI FapaFLt\ aV a OeJaO FRQFept� 

  

                                                
���   6ee Chapter � 'eILQLQJ CapaFLt\� 
��1    7heVe IeatXreV aV ZeOO aV VRPe RI the OeJaO prRYLVLRQV are Vet RXt LQ the FheFNOLVt IRr reIRrP RI 1eZ 

=eaOaQG¶V OaZ� 
���   $VhtRQ� aERYe Q �� at x �,QtrRGXFtLRQ��  6ee 6 0LOeV ³7LPe tR aFFreGLt PeQtaO FapaFLt\ ZRrN´ ���1�� � 
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Chapter � LV LQ ILYe VeFtLRQV� 

$� 7he hXPaQ rLJhtV FRQFeptV LQ the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'�� 

%� 7he FRPPRQ OeJaO prLQFLpOeV LQ ERth the 0eQtaO CapaFLt\ $Ft �(QJOaQG aQG :aOeV� aQG 
the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 

C� 7he QRtLRQ RI aXtRQRP\ aV XQGerVtRRG LQ ethLFV aQG LQ the OaZ� 

'� 1eZ =eaOaQG¶V FXOtXraO GLPeQVLRQ aQG tLNaQJa 0ƗRrL� 

(� 6XppRrteG GeFLVLRQ�PaNLQJ LQ praFtLFe aQG LQ (QJOLVh FaVe OaZ� 

Introduction  

��1 7hLV Fhapter FRQVLGerV the LPpaFt RI hXPaQ rLJhtV LQVtrXPeQtV aQG the paraGLJP VhLIt 
prRPRteG LQ the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV 
�C53'����� IrRP substituted GeFLVLRQ�PaNLQJ tR supported GeFLVLRQ�PaNLQJ����  ,t FRQVLGerV 
the rROe RI the OaZ aQG arJXeV that VXEVtLtXteG aQG VXppRrteG GeFLVLRQ�PaNLQJ reJLPeV are 
QRt PXtXaOO\ e[FOXVLYe� there LV a pOaFe IRr ERth RI theP LQ OaZ aQG the\ FaQ FRe[LVt� 

��� 6XppRrteG GeFLVLRQ�PaNLQJ reIerV tR a prRFeVV RI prRYLGLQJ VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV ZheQeYer pRVVLEOe����  
2rLJLQaOO\ GeYeORpeG LQ CaQaGa aV aQ aOterQatLYe FRQFeptXaO IraPeZRrN IRr GeFLVLRQ�PaNLQJ� 
the LGea RI VXppRrteG GeFLVLRQ�PaNLQJ FhaOOeQJeG the EeOLeI that perVRQaO aXtRQRP\ FRXOG 
RQO\ Ee e[preVVeG LQGepeQGeQtO\����  ,t ZaV VeeQ aV a Za\ tR RYerFRPe EarrLerV IRr peRpOe 
ZLth LQteOOeFtXaO GLVaELOLtLeV�   7he FRQFept QRZ haV Iar Jreater reaFh� appO\LQJ tR peRpOe ZLth 
a ZLGe raQJe RI LPpaLrPeQtV that aIIeFt GeFLVLRQ�PaNLQJ�  :hLOe the FRQFept haV JaLQeG 
LQterQatLRQaO traFtLRQ� Lt pRVeV VLJQLILFaQt FhaOOeQJeV IRr the GeYeORpPeQt RI OaZ aQG pROLF\�  
7hLV LV GXe LQ part tR PXOtLpOe aQG VRPetLPeV FRQIXVeG XQGerVtaQGLQJV RI Zhat OeJaO FapaFLt\ 
aQG VXppRrteG GeFLVLRQ�PaNLQJ aFtXaOO\ eQtaLO aQG hRZ tR traQVOate thRVe FRQFeptV LQtR 
ZRrNaEOe OaZV� 7hereIRre� Lt LV eVVeQtLaO tR haYe a FOear XQGerVtaQGLQJ RI theVe hXPaQ rLJhtV 

                                                
���    CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �RpeQeG IRr VLJQatXre �� 0arFh ����� eQtereG LQtR 

IRrFe � 0a\ ������ �C53'�� 
���    $V GLVFXVVeG EeORZ� QeLther ³VXEVtLtXteG GeFLVLRQ�PaNLQJ´ QRr ³VXppRrteG GeFLVLRQ�PaNLQJ´ are GeILQeG 

LQ the C53'�   $ ³VXEVtLtXte GeFLVLRQ�PaNer´ JeQeraOO\ reIerV tR a perVRQ Rr ERG\ ZhR FaQ PaNe 
GeFLVLRQV IRr VRPeRQe eOVe ZhR OaFNV FapaFLt\ LQ OaZ� VXFh aV aQ attRrQe\ Rr ZeOIare JXarGLaQ XQGer 
aGXOt JXarGLaQVhLp OaZ� a heaOthFare prRYLGer XQGer 5LJht ���� RI the +'C CRGe� Rr the CRXrt LtVeOI XQGer 
VtatXte Rr E\ Za\ RI the LQhereQt MXrLVGLFtLRQ� 

���    /aZ CRPPLVVLRQ� 7 6peQFer�/aQe ³0eQtaO CapaFLt\ aQG 'eprLYatLRQ RI /LEert\´ FRQVXOtatLRQ GRFXPeQt 
http���ZZZ�OaZFRP�JRY�XN�prRMeFt�PeQtaO�FapaFLt\�aQG�GeprLYatLRQ�RI�OLEert\ at 1��� 

���     0 %rRZQLQJ� C %LJE\ aQG - 'RXJOaV ³6XppRrteG 'eFLVLRQ�PaNLQJ� 8QGerVtaQGLQJ +RZ LtV CRQFeptXaO 
/LQN tR /eJaO CapaFLt\ LV ,QIOXeQFLQJ the 'eYeORpPeQt RI 3raFtLFe´ ���1�� 1 5eV 3raFt ,Qt 'eYeO 'LVaE 
���  6LQFe the 199�V VXppRrteG GeFLVLRQ�PaNLQJ haV EeeQ LQFRrpRrateG LQ OeJLVOatLRQ LQ VeYeraO 
CaQaGLaQ 3rRYLQFeV�  %aFh aQG .er]Qer� aERYe Q ��� A New Paradigm For Protecting Autonomy And 
The Right To Legal Capacity LV a FRPPLVVLRQeG repRrt that haV EeeQ LQIOXeQtLaO LQ LQterpretLQJ 
apprRaFheV tR OeJaO FapaFLt\� 

�� 
 

FRQFeptV ZheQ XQGertaNLQJ a reYLeZ RI the OaZ aQG tR pOaFe theP LQ a VRFLaO aQG FXOtXraO 
FRQte[t� 

��� CRQtePpRrar\ thLQNLQJ LQ ethLFV reIOeFtV a VhLIt LQ IRFXV IrRP LQGLYLGXaO QRtLRQV RI aXtRQRP\ 
tR aFFRXQtV RI aXtRQRP\ that aIILrP the LPpRrtaQFe RI reOatLRQVhLpV LQ e[erFLVLQJ OeJaO 
FapaFLt\�   7he pRVLtLYe REOLJatLRQ tR reFRJQLVe VXppRrt reOatLRQVhLpV LQ the C53' aOVR haV 
V\QerJLeV ZLth tLNaQJa 0ƗRrL� Zhere the YaOXeV RI LQGLYLGXaO aXtRQRP\ aQG FROOeFtLYe GeFLVLRQ�
PaNLQJ prRFeVVeV FaQ ZRrN aORQJVLGe eaFh Rther�  7hLV Fhapter PaNeV FRQQeFtLRQV EetZeeQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV XQGerVtRRG LQ hXPaQ rLJhtV OaZ� OeJaO prLQFLpOeV� ethLFV aQG 
$RtearRa�1eZ =eaOaQG¶V RZQ FXOtXraO GLPeQVLRQ�  

 

2A:  HUMAN RIGHTS 
International human rights instruments 

��� 7he LPpetXV IRr FhaQJe LQ PeQtaO FapaFLt\ OaZ LQterQatLRQaOO\ LV GerLYeG IrRP the JrRZLQJ rROe 
pOa\eG E\ hXPaQ rLJhtV LQVtrXPeQtV�  7heVe LQVtrXPeQtV aIILrP that aQ aEVeQFe RI FapaFLt\ 
GReV QRt PeaQ aQ aEVeQFe RI rLJhtV�  7he IRFXV LV RQ the LQGLYLGXaO¶V FXrreQt pRVLtLRQ rather 
thaQ paVt preIereQFeV����   $ FeQtraO thePe LV the XQLYerVaOLt\ RI hXPaQ rLJhtV aQG RI eTXaO 
reFRJQLtLRQ EeIRre the OaZ�   

��� 1eZ =eaOaQG LV a part\ tR the PaLQ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQtV reOeYaQt tR ERth 
PeQtaO FapaFLt\ aQG PeQtaO heaOth OaZ�  7heVe are� the ,QterQatLRQaO CRYeQaQt RQ CLYLO aQG 
3ROLtLFaO 5LJhtV 19�� �,CC35�� the ,QterQatLRQaO CRYeQaQt RQ (FRQRPLF� 6RFLaO aQG CXOtXraO 
5LJhtV 19�� �,C(6C5�� aQG the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 
'LVaELOLtLeV ���� �C53'��  $V a Patter RI LQterQatLRQaO OaZ� 1eZ =eaOaQG LV reTXLreG tR eQVXre 
that the VtaQGarGV Vet RXt LQ theVe LQVtrXPeQtV are LPpOePeQteG� aOthRXJh aV a JeQeraO 
prLQFLpOe a treat\ ZLOO QRt haYe the IRrFe RI OaZ XQOeVV e[pOLFLtO\ LQFRrpRrateG LQtR GRPeVtLF OaZ� 
��� 

��� ,Q GRPeVtLF OaZ� the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$� aQG the +XPaQ 5LJhtV 
$Ft 199� reFRJQLVe theVe LQterQatLRQaO REOLJatLRQV�  7he 1=%25$ e[preVVO\ aIILrPV 1eZ 
=eaOaQG¶V FRPPLtPeQt tR the ,CC35 aQG reTXLreV aOO VtatXteV tR Ee FRQVtrXeG FRQVLVteQtO\ 
ZLth theVe rLJhtV LI pRVVLEOe���9 

��� ,Q (QJOaQG� the +XPaQ 5LJhtV $Ft 199� haV aGRpteG the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 
5LJhtV 19�� �(C+5� LQtR GRPeVtLF OaZ����  $V a reVXOt� thRVe rLJhtV XQGer the (C+5� ZhLFh 
haYe ORQJ EeeQ FORVeO\ VFrXtLQLVeG E\ the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV LQ 6traVERXrJ 
�(Ct+5�� are QRZ aOVR eQIRrFeG E\ GRPeVtLF FRXrtV LQ the 8QLteG .LQJGRP�  1eZ =eaOaQG LV 
QRt a part\ tR the (C+5 EXt� OLNe the 8QLteG .LQJGRP� LV a part\ tR ERth the ,CC35 aQG the 
C53'�  6XEVtaQtLaOO\ the VaPe rLJhtV are prRteFteG E\ aOO three RI theVe hXPaQ rLJhtV 

                                                
���    'RQQeOO\� aERYe Q �� at ���� 
���    . *OeGhLOO� ³$ 5LJhtV $XGLt RI the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���±���� 

6ee aOVR 6 %eOO� - 0F*reJRr ³+XPaQ 5LJhtV /aZ aQG 2OGer 3eRpOe´ LQ . 'LeVIeOG� , 0F,QtRVh �eGV� Elder 
Law in New Zealand �7hRPVRQ 5eXterV� :eOOLQJtRQ� ��1�� at 1���  1eZ =eaOaQG LV VaLG tR haYe a GXaOLVt 
apprRaFh� ZhLFh GLVtLQJXLVheV EetZeeQ LQterQatLRQaO aQG QatLRQaO OaZ� 7here LV a treQG tRZarGV PRQLVP 
LQterQatLRQaOO\� ZhereE\ GRPeVtLF FRXrtV FaQ eQIRrFe ERth LQterQatLRQaO aQG GRPeVtLF OaZ� 

��9  1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199�� V �� 6ee aOVR 0$ :aterV ³CreepLQJ 0RQLVP� 7he -XGLFLaO 7reQG 
7RZarG ,QterpretLYe ,QFRrpRratLRQ RI +XPaQ 5LJhtV 7reatLeV´ ������ CROXPELa /aZ 5eY� :aVhLQJtRQ 	 
/ee /eJaO 6tXGLeV 3aper 1R� �����1��  

���   7he CRQYeQtLRQ RQ the ,QterQatLRQaO 3rRteFtLRQ RI $GXOtV VLJQeG at 7he +aJXe RQ 1� -aQXar\ ���� LV 
aOVR e[preVVO\ JLYeQ eIIeFt LQ (QJOaQG aQG :aOeV LQ the 0C$� V �� aQG 6FheGXOe �� 

44



�� 
 

Chapter 2 – Supported Decision-making 
 

Chapter � LV LQ ILYe VeFtLRQV� 
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3ROLtLFaO 5LJhtV 19�� �,CC35�� the ,QterQatLRQaO CRYeQaQt RQ (FRQRPLF� 6RFLaO aQG CXOtXraO 
5LJhtV 19�� �,C(6C5�� aQG the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 
'LVaELOLtLeV ���� �C53'��  $V a Patter RI LQterQatLRQaO OaZ� 1eZ =eaOaQG LV reTXLreG tR eQVXre 
that the VtaQGarGV Vet RXt LQ theVe LQVtrXPeQtV are LPpOePeQteG� aOthRXJh aV a JeQeraO 
prLQFLpOe a treat\ ZLOO QRt haYe the IRrFe RI OaZ XQOeVV e[pOLFLtO\ LQFRrpRrateG LQtR GRPeVtLF OaZ� 
��� 

��� ,Q GRPeVtLF OaZ� the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� �1=%25$� aQG the +XPaQ 5LJhtV 
$Ft 199� reFRJQLVe theVe LQterQatLRQaO REOLJatLRQV�  7he 1=%25$ e[preVVO\ aIILrPV 1eZ 
=eaOaQG¶V FRPPLtPeQt tR the ,CC35 aQG reTXLreV aOO VtatXteV tR Ee FRQVtrXeG FRQVLVteQtO\ 
ZLth theVe rLJhtV LI pRVVLEOe���9 

��� ,Q (QJOaQG� the +XPaQ 5LJhtV $Ft 199� haV aGRpteG the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 
5LJhtV 19�� �(C+5� LQtR GRPeVtLF OaZ����  $V a reVXOt� thRVe rLJhtV XQGer the (C+5� ZhLFh 
haYe ORQJ EeeQ FORVeO\ VFrXtLQLVeG E\ the (XrRpeaQ CRXrt RI +XPaQ 5LJhtV LQ 6traVERXrJ 
�(Ct+5�� are QRZ aOVR eQIRrFeG E\ GRPeVtLF FRXrtV LQ the 8QLteG .LQJGRP�  1eZ =eaOaQG LV 
QRt a part\ tR the (C+5 EXt� OLNe the 8QLteG .LQJGRP� LV a part\ tR ERth the ,CC35 aQG the 
C53'�  6XEVtaQtLaOO\ the VaPe rLJhtV are prRteFteG E\ aOO three RI theVe hXPaQ rLJhtV 

                                                
���    'RQQeOO\� aERYe Q �� at ���� 
���    . *OeGhLOO� ³$ 5LJhtV $XGLt RI the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at ���±���� 

6ee aOVR 6 %eOO� - 0F*reJRr ³+XPaQ 5LJhtV /aZ aQG 2OGer 3eRpOe´ LQ . 'LeVIeOG� , 0F,QtRVh �eGV� Elder 
Law in New Zealand �7hRPVRQ 5eXterV� :eOOLQJtRQ� ��1�� at 1���  1eZ =eaOaQG LV VaLG tR haYe a GXaOLVt 
apprRaFh� ZhLFh GLVtLQJXLVheV EetZeeQ LQterQatLRQaO aQG QatLRQaO OaZ� 7here LV a treQG tRZarGV PRQLVP 
LQterQatLRQaOO\� ZhereE\ GRPeVtLF FRXrtV FaQ eQIRrFe ERth LQterQatLRQaO aQG GRPeVtLF OaZ� 

��9  1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199�� V �� 6ee aOVR 0$ :aterV ³CreepLQJ 0RQLVP� 7he -XGLFLaO 7reQG 
7RZarG ,QterpretLYe ,QFRrpRratLRQ RI +XPaQ 5LJhtV 7reatLeV´ ������ CROXPELa /aZ 5eY� :aVhLQJtRQ 	 
/ee /eJaO 6tXGLeV 3aper 1R� �����1��  

���   7he CRQYeQtLRQ RQ the ,QterQatLRQaO 3rRteFtLRQ RI $GXOtV VLJQeG at 7he +aJXe RQ 1� -aQXar\ ���� LV 
aOVR e[preVVO\ JLYeQ eIIeFt LQ (QJOaQG aQG :aOeV LQ the 0C$� V �� aQG 6FheGXOe �� 
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FRQYeQtLRQV�  6traVERXrJ MXrLVprXGeQFe IrRP the (Ct+5 LV thereIRre GLreFtO\ reOeYaQt aQG OLNeO\ 
tR Ee LQIOXeQtLaO LQ 1eZ =eaOaQG FRXrtV� eVpeFLaOO\ ZheQ LtV LQterpretatLRQV are aXthRrLtatLYe LQ 
the (QJOLVh OeJaO V\VteP� XpRQ ZhLFh the 1eZ =eaOaQG OeJaO V\VteP haV traGLtLRQaOO\ GraZQ���1  

��� 7he 6XprePe CRXrt RI the 8QLteG .LQJGRP reIerreG tR the C53' IRr the ILrVt tLPe RQ 19 0arFh 
��1� LQ LtV MXGJPeQt LQ P v Cheshire West and Chester Council.  /aG\ +aOe VaLG� ��� 

7he ZhROe pRLQt aERXt hXPaQ rLJhtV LV theLr XQLYerVaO FharaFter� 7he rLJhtV Vet RXt LQ the 
(XrRpeaQ CRQYeQtLRQ are tR Ee JXaraQteeG tR µeYer\RQe¶ �$rtLFOe 1�� 7he\ are prePLVeG 
RQ the LQhereQt GLJQLt\ RI aOO hXPaQ EeLQJV ZhateYer theLr IraLOt\ Rr IOaZV� 7he VaPe 
phLORVRph\ XQGerpLQV the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 
'LVaELOLtLeV �C53'�� ratLILeG E\ the 8QLteG .LQJGRP LQ ���9�  $OthRXJh QRt GLreFtO\ 
LQFRrpRrateG LQtR RXr GRPeVtLF OaZ� the C53' LV reFRJQLVeG E\ the 6traVERXrJ FRXrt aV 
part RI the LQterQatLRQaO OaZ FRQte[t ZLthLQ ZhLFh the JXaraQteeV RI the (XrRpeaQ 
CRQYeQtLRQ are tR Ee LQterpreteG�  

 

The United Nations Convention on the Rights of Persons with Disabilities (CRPD) 

��9 7he C53' ZaV the ILrVt ELQGLQJ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQt tR e[preVVO\ aGGreVV 
GLVaELOLt\�  ,t haV EeeQ heraOGeG aV VLJQaOOLQJ a ³paraGLJP VhLIt´ LQ thLQNLQJ aERXt GLVaELOLt\ 
rLJhtV� 

��1� 1eZ =eaOaQG VLJQeG the C53' LQ 0arFh ����� ratLILeG Lt LQ ����� aQG haV pOa\eG a VLJQLILFaQt 
rROe LQ LtV eYROXtLRQ� partLFXOarO\ LQYROYLQJ repreVeQtatLYeV RI GLVaEOeG peRpOe¶V RrJaQLVatLRQV 
�'32V�����  3rLRr tR ratLILFatLRQ RI the C53'� the 1eZ =eaOaQG 3XEOLF +eaOth aQG 'LVaELOLt\ $Ft 
���� IRreVhaGRZeG the 1eZ =eaOaQG 'LVaELOLt\ 6trateJ\ aQG the GeYeORpPeQt RI the 'LVaELOLt\ 
$FtLRQ 3OaQ ��1�±��1�� OeG E\ the 2IILFe IRr 'LVaELOLt\ ,VVXeV ZLthLQ the 0LQLVtr\ RI 6RFLaO 
'eYeORpPeQt����  

��11 $Q 2ptLRQaO 3rRtRFRO RperateV aORQJVLGe the C53' aQG ZRXOG aOORZ LQGLYLGXaOV ZhR FRQVLGer 
that the\ haYe EeeQ YLFtLPV RI a YLROatLRQ E\ a 6tate 3art\ RI the prRYLVLRQV RI the C53' tR 
GLreFtO\ petLtLRQ the 8QLteG 1atLRQV CRPPLttee RQ the C53'����  'eVpLte a OarJe QXPEer RI 
PePEer VtateV haYLQJ ratLILeG the 2ptLRQaO 3rRtRFRO� 1eZ =eaOaQG¶V PRYe tR ratLI\ Lt LV VtLOO ³LQ 
prRJreVV´����  

��1� 7he C53' GReV QRt Freate QeZ rLJhtV EXt FRQVROLGateV e[LVtLQJ LQterQatLRQaO REOLJatLRQV aQG 
FOarLILeV theLr appOLFatLRQ tR perVRQV ZLth GLVaELOLtLeV�  7he prLQFLpOeV XQGerpLQQLQJ the C53' 
LQFOXGe reVpeFt IRr LQhereQt GLJQLt\ aQG LQGLYLGXaO aXtRQRP\ ± LQFOXGLQJ the IreeGRP tR PaNe 
FhRLFeV ± RI perVRQV ZLth GLVaELOLtLeV �art ���  ,PpRrtaQt rLJhtV LQFOXGe the rLJht tR OLEert\ aQG 
VeFXrLt\ RI the perVRQ �art 1��� the rLJht tR IreeGRP IrRP e[pORLtatLRQ� YLROeQFe aQG aEXVe �art 

                                                
��1     *OeGhLOO� aERYe Q ��� at ���� 
���   $ERYe Q � at >��@� 
���    - 0F*reJRr� 6 %eOO aQG 0 :LOVRQ Fault Lines: Human Rights in New Zealand �/aZ )RXQGatLRQ� 

:eOOLQJtRQ� ��1��� Chapter � GeVFrLEeV the EaFNJrRXQG tR 1eZ =eaOaQG¶V LQYROYePeQt ZLth the 
GeYeORpPeQt RI the C53' aQG 1eZ =eaOaQG¶V reVpRQVeV LQFOXGLQJ the LQGepeQGeQt PRQLtRrLQJ 
PeFhaQLVP Vet Xp XQGer art ���   

���   0LQLVter IRr 'LVaELOLt\ ,VVXeV The New Zealand Disability Strategy: Making a World of Difference 
Whakanui–Oranga �0LQLVtr\ RI +eaOth� :eOOLQJtRQ� ���1�� 

���    $rtLFOe �� RI the C53' LV the Ne\ eQIRrFePeQt PeFhaQLVP aQG 6tate 3artLeV that haYe ratLILeG the C53' 
PXVt repRrt tR the CRPPLttee�   

���    2IILFe IRr 'LVaELOLt\ ,VVXeV� 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt Government Response to the United Nations 
Committee on the Rights of Persons with Disabilities’ Concluding Observations on New Zealand �-XQe 
��1�� http���ZZZ�RGL�JRYt�Q]� paraJraph 1�  $V at 1RYePEer ��1�� 1�� FRXQtrLeV haYe ratLILeG the C53' 
aQG �� FRXQtrLeV haYe ratLILeG the 2ptLRQaO 3rRtRFRO�  8QLteG 1atLRQV (QaEOe ³CRQYeQtLRQ aQG 2ptLRQaO 
3rRtRFRO 6LJQatRrLeV aQG 5atLILFatLRQ´  
ZZZ�XQ�RrJ�GLVaELOLtLeV�FRXQtrLeV�aVp"LG 1��� 

�� 
 

1��� the rLJht tR reVpeFt IRr ph\VLFaO aQG PeQtaO LQteJrLt\ �art 1��� aQG the rLJht tR OLYe 
LQGepeQGeQtO\ aQG Ee LQFOXGeG LQ the FRPPXQLt\ �art 19�� 

Article 12 of the CRPD 

��1� ,Q aGGLtLRQ tR the JeQeraO prLQFLpOeV aQG REOLJatLRQV FRQtaLQeG LQ the C53'� art 1� aQG the 
rLJht tR eTXaO reFRJQLtLRQ EeIRre the OaZ are RI FeQtraO LPpRrtaQFe LQ XQGerVtaQGLQJ hRZ the 
C53' appOLeV tR PeQtaO FapaFLt\ OaZ aQG praFtLFe�  7he ePphaVLV LV RQ eTXaO legal FapaFLt\�  
/eJaO FapaFLt\ FRPprLVeV ERth legal standing ± EeLQJ reFRJQLVeG aV a perVRQ EeIRre the OaZ� 
aQG legal agency ± the aELOLt\ tR aFt ZLthLQ the IraPeZRrN RI the OeJaO V\VteP����   7here LV aQ 
REOLJatLRQ RQ VtateV tR prRYLGe VXppRrt tR aFhLeYe eTXaO FapaFLt\� IRr perVRQV ZLth GLVaELOLtLeV 
ZhR ErRaGO\ LQFOXGe thRVe ZhR haYe ³ORQJ�terP ph\VLFaO� PeQtaO� LQteOOeFtXaO Rr VeQVRr\ 
LPpaLrPeQtV´����  ,Q VXPPar\� art 1� reFRJQLVeV the IROORZLQJ rLJhtV aQG REOLJatLRQV RQ Vtate 
partLeV� 

x the rLJht tR eQMR\ legal capacity on an equal basis ZLth RtherV���9 

x the REOLJatLRQ RI JRYerQPeQtV tR LPpOePeQt measures that provide access to support 
E\ thRVe ZhR QeeG Lt tR e[erFLVe theLr OeJaO FapaFLt\���� aQG 

x the REOLJatLRQ RI JRYerQPeQtV tR eQVXre safeguards are in place to prevent abuse LQ 
reOatLRQ tR PeaVXreV IRr the e[erFLVe RI OeJaO FapaFLt\���1

The support paradigm 

��1� ,Q ��1�� the 8QLteG 1atLRQV CRPPLttee RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �the 81 
CRPPLttee� reOeaVeG a *eQeraO CRPPeQt �the *eQeraO CRPPeQt� tR aLG LQterpretatLRQ RI  art 
1��  7he 81 CRPPLttee perFeLYeG� ��� 

« a IaLOXre E\ Vtate partLeV tR XQGerVtaQG the hXPaQ rLJhtV�EaVeG PRGeO RI GLVaELOLt\ 
LPpOLeV a VhLIt IrRP the VXEVtLtXte GeFLVLRQ�PaNLQJ paraGLJP tR RQe that LV EaVeG RQ 
VXppRrteG GeFLVLRQ�PaNLQJ�  

��1� 7hLV paraGLJP VhLIt repreVeQtV a FhaQJe LQ attLtXGeV tR GLVaELOLt\ that haYe PRYeG aZa\ IrRP 
the PeGLFaO PRGeO RI GLVaELOLt\� ZhLFh FRQFeQtrateV RQ the LQGLYLGXaO¶V OLPLtatLRQV� tR a VRFLaO 
PRGeO� ZhLFh LGeQtLILeV EarrLerV FreateG LQ VRFLet\���� 8QGer the 81 CRPPLttee¶V LQterpretatLRQ 
RI the C53'� perFeLYeG Rr aFtXaO GeILFLtV LQ PeQtaO FapaFLt\ PXVt QRt Ee XVeG aV a MXVtLILFatLRQ 
IRr GeQ\LQJ OeJaO FapaFLt\���� 

��1� 7he VFRpe RI the REOLJatLRQV LPpRVeG E\ art 1�� aV LQterpreteG LQ the *eQeraO CRPPeQt� are 
FRQtrRYerVLaO� partLFXOarO\ Zhether the FRQFept RI LQFapaFLt\ FaQ VtLOO Ee XVeG aV a reOeYaQt 

                                                
���    %aFh aQG .er]Qer� aERYe Q ��� 6ee aOVR % 0F6herr\ ³/eJaO LVVXeV� OeJaO FapaFLt\ XQGer the FRQYeQtLRQ 

RQ the rLJhtV RI perVRQV ZLth GLVaELOLtLeV´ ���1�� �� - /aZ 0eG ��� 
���    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1� 
��9    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1��1� aQG ���� 
���    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 
��1    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 
���    8QLteG 1atLRQV CRPPLttee RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV General Comment Number 1 Article 

12: Equal recognition before the law� C53'�C�*C�1 ���1�� at >�@� 7he CRQYeQtLRQ LtVeOI GReV QRt aFtXaOO\ 
PeQtLRQ ³VXppRrteG GeFLVLRQ�PaNLQJ´ Rr ³VXEVtLtXte GeFLVLRQ�PaNLQJ´ Rr GeILQe theVe terPV� 

���    %aFh aQG .er]Qer� aERYe Q �� at 1�� 
���    *eQeraO CRPPeQt 1R 1� aERYe Q ��� at >1�@� $V GLVFXVVeG aERYe� a GLVtLQFtLRQ LV PaGe EetZeeQ OeJaO 

FapaFLt\ ± a OeJaO VtatXV Rr VtaQGLQJ� aQG PeQtaO FapaFLt\ � the aELOLt\ RI LQGLYLGXaOV tR PaNe GeFLVLRQV 
IRr thePVeOYeV� eLther RQ theLr RZQ Rr ZLth VXppRrt� 
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FRQYeQtLRQV�  6traVERXrJ MXrLVprXGeQFe IrRP the (Ct+5 LV thereIRre GLreFtO\ reOeYaQt aQG OLNeO\ 
tR Ee LQIOXeQtLaO LQ 1eZ =eaOaQG FRXrtV� eVpeFLaOO\ ZheQ LtV LQterpretatLRQV are aXthRrLtatLYe LQ 
the (QJOLVh OeJaO V\VteP� XpRQ ZhLFh the 1eZ =eaOaQG OeJaO V\VteP haV traGLtLRQaOO\ GraZQ���1  

��� 7he 6XprePe CRXrt RI the 8QLteG .LQJGRP reIerreG tR the C53' IRr the ILrVt tLPe RQ 19 0arFh 
��1� LQ LtV MXGJPeQt LQ P v Cheshire West and Chester Council.  /aG\ +aOe VaLG� ��� 

7he ZhROe pRLQt aERXt hXPaQ rLJhtV LV theLr XQLYerVaO FharaFter� 7he rLJhtV Vet RXt LQ the 
(XrRpeaQ CRQYeQtLRQ are tR Ee JXaraQteeG tR µeYer\RQe¶ �$rtLFOe 1�� 7he\ are prePLVeG 
RQ the LQhereQt GLJQLt\ RI aOO hXPaQ EeLQJV ZhateYer theLr IraLOt\ Rr IOaZV� 7he VaPe 
phLORVRph\ XQGerpLQV the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 
'LVaELOLtLeV �C53'�� ratLILeG E\ the 8QLteG .LQJGRP LQ ���9�  $OthRXJh QRt GLreFtO\ 
LQFRrpRrateG LQtR RXr GRPeVtLF OaZ� the C53' LV reFRJQLVeG E\ the 6traVERXrJ FRXrt aV 
part RI the LQterQatLRQaO OaZ FRQte[t ZLthLQ ZhLFh the JXaraQteeV RI the (XrRpeaQ 
CRQYeQtLRQ are tR Ee LQterpreteG�  

 

The United Nations Convention on the Rights of Persons with Disabilities (CRPD) 

��9 7he C53' ZaV the ILrVt ELQGLQJ LQterQatLRQaO hXPaQ rLJhtV LQVtrXPeQt tR e[preVVO\ aGGreVV 
GLVaELOLt\�  ,t haV EeeQ heraOGeG aV VLJQaOOLQJ a ³paraGLJP VhLIt´ LQ thLQNLQJ aERXt GLVaELOLt\ 
rLJhtV� 

��1� 1eZ =eaOaQG VLJQeG the C53' LQ 0arFh ����� ratLILeG Lt LQ ����� aQG haV pOa\eG a VLJQLILFaQt 
rROe LQ LtV eYROXtLRQ� partLFXOarO\ LQYROYLQJ repreVeQtatLYeV RI GLVaEOeG peRpOe¶V RrJaQLVatLRQV 
�'32V�����  3rLRr tR ratLILFatLRQ RI the C53'� the 1eZ =eaOaQG 3XEOLF +eaOth aQG 'LVaELOLt\ $Ft 
���� IRreVhaGRZeG the 1eZ =eaOaQG 'LVaELOLt\ 6trateJ\ aQG the GeYeORpPeQt RI the 'LVaELOLt\ 
$FtLRQ 3OaQ ��1�±��1�� OeG E\ the 2IILFe IRr 'LVaELOLt\ ,VVXeV ZLthLQ the 0LQLVtr\ RI 6RFLaO 
'eYeORpPeQt����  

��11 $Q 2ptLRQaO 3rRtRFRO RperateV aORQJVLGe the C53' aQG ZRXOG aOORZ LQGLYLGXaOV ZhR FRQVLGer 
that the\ haYe EeeQ YLFtLPV RI a YLROatLRQ E\ a 6tate 3art\ RI the prRYLVLRQV RI the C53' tR 
GLreFtO\ petLtLRQ the 8QLteG 1atLRQV CRPPLttee RQ the C53'����  'eVpLte a OarJe QXPEer RI 
PePEer VtateV haYLQJ ratLILeG the 2ptLRQaO 3rRtRFRO� 1eZ =eaOaQG¶V PRYe tR ratLI\ Lt LV VtLOO ³LQ 
prRJreVV´����  

��1� 7he C53' GReV QRt Freate QeZ rLJhtV EXt FRQVROLGateV e[LVtLQJ LQterQatLRQaO REOLJatLRQV aQG 
FOarLILeV theLr appOLFatLRQ tR perVRQV ZLth GLVaELOLtLeV�  7he prLQFLpOeV XQGerpLQQLQJ the C53' 
LQFOXGe reVpeFt IRr LQhereQt GLJQLt\ aQG LQGLYLGXaO aXtRQRP\ ± LQFOXGLQJ the IreeGRP tR PaNe 
FhRLFeV ± RI perVRQV ZLth GLVaELOLtLeV �art ���  ,PpRrtaQt rLJhtV LQFOXGe the rLJht tR OLEert\ aQG 
VeFXrLt\ RI the perVRQ �art 1��� the rLJht tR IreeGRP IrRP e[pORLtatLRQ� YLROeQFe aQG aEXVe �art 

                                                
��1     *OeGhLOO� aERYe Q ��� at ���� 
���   $ERYe Q � at >��@� 
���    - 0F*reJRr� 6 %eOO aQG 0 :LOVRQ Fault Lines: Human Rights in New Zealand �/aZ )RXQGatLRQ� 

:eOOLQJtRQ� ��1��� Chapter � GeVFrLEeV the EaFNJrRXQG tR 1eZ =eaOaQG¶V LQYROYePeQt ZLth the 
GeYeORpPeQt RI the C53' aQG 1eZ =eaOaQG¶V reVpRQVeV LQFOXGLQJ the LQGepeQGeQt PRQLtRrLQJ 
PeFhaQLVP Vet Xp XQGer art ���   

���   0LQLVter IRr 'LVaELOLt\ ,VVXeV The New Zealand Disability Strategy: Making a World of Difference 
Whakanui–Oranga �0LQLVtr\ RI +eaOth� :eOOLQJtRQ� ���1�� 

���    $rtLFOe �� RI the C53' LV the Ne\ eQIRrFePeQt PeFhaQLVP aQG 6tate 3artLeV that haYe ratLILeG the C53' 
PXVt repRrt tR the CRPPLttee�   

���    2IILFe IRr 'LVaELOLt\ ,VVXeV� 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt Government Response to the United Nations 
Committee on the Rights of Persons with Disabilities’ Concluding Observations on New Zealand �-XQe 
��1�� http���ZZZ�RGL�JRYt�Q]� paraJraph 1�  $V at 1RYePEer ��1�� 1�� FRXQtrLeV haYe ratLILeG the C53' 
aQG �� FRXQtrLeV haYe ratLILeG the 2ptLRQaO 3rRtRFRO�  8QLteG 1atLRQV (QaEOe ³CRQYeQtLRQ aQG 2ptLRQaO 
3rRtRFRO 6LJQatRrLeV aQG 5atLILFatLRQ´  
ZZZ�XQ�RrJ�GLVaELOLtLeV�FRXQtrLeV�aVp"LG 1��� 

�� 
 

1��� the rLJht tR reVpeFt IRr ph\VLFaO aQG PeQtaO LQteJrLt\ �art 1��� aQG the rLJht tR OLYe 
LQGepeQGeQtO\ aQG Ee LQFOXGeG LQ the FRPPXQLt\ �art 19�� 

Article 12 of the CRPD 

��1� ,Q aGGLtLRQ tR the JeQeraO prLQFLpOeV aQG REOLJatLRQV FRQtaLQeG LQ the C53'� art 1� aQG the 
rLJht tR eTXaO reFRJQLtLRQ EeIRre the OaZ are RI FeQtraO LPpRrtaQFe LQ XQGerVtaQGLQJ hRZ the 
C53' appOLeV tR PeQtaO FapaFLt\ OaZ aQG praFtLFe�  7he ePphaVLV LV RQ eTXaO legal FapaFLt\�  
/eJaO FapaFLt\ FRPprLVeV ERth legal standing ± EeLQJ reFRJQLVeG aV a perVRQ EeIRre the OaZ� 
aQG legal agency ± the aELOLt\ tR aFt ZLthLQ the IraPeZRrN RI the OeJaO V\VteP����   7here LV aQ 
REOLJatLRQ RQ VtateV tR prRYLGe VXppRrt tR aFhLeYe eTXaO FapaFLt\� IRr perVRQV ZLth GLVaELOLtLeV 
ZhR ErRaGO\ LQFOXGe thRVe ZhR haYe ³ORQJ�terP ph\VLFaO� PeQtaO� LQteOOeFtXaO Rr VeQVRr\ 
LPpaLrPeQtV´����  ,Q VXPPar\� art 1� reFRJQLVeV the IROORZLQJ rLJhtV aQG REOLJatLRQV RQ Vtate 
partLeV� 

x the rLJht tR eQMR\ legal capacity on an equal basis ZLth RtherV���9 

x the REOLJatLRQ RI JRYerQPeQtV tR LPpOePeQt measures that provide access to support 
E\ thRVe ZhR QeeG Lt tR e[erFLVe theLr OeJaO FapaFLt\���� aQG 

x the REOLJatLRQ RI JRYerQPeQtV tR eQVXre safeguards are in place to prevent abuse LQ 
reOatLRQ tR PeaVXreV IRr the e[erFLVe RI OeJaO FapaFLt\���1

The support paradigm 

��1� ,Q ��1�� the 8QLteG 1atLRQV CRPPLttee RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �the 81 
CRPPLttee� reOeaVeG a *eQeraO CRPPeQt �the *eQeraO CRPPeQt� tR aLG LQterpretatLRQ RI  art 
1��  7he 81 CRPPLttee perFeLYeG� ��� 

« a IaLOXre E\ Vtate partLeV tR XQGerVtaQG the hXPaQ rLJhtV�EaVeG PRGeO RI GLVaELOLt\ 
LPpOLeV a VhLIt IrRP the VXEVtLtXte GeFLVLRQ�PaNLQJ paraGLJP tR RQe that LV EaVeG RQ 
VXppRrteG GeFLVLRQ�PaNLQJ�  

��1� 7hLV paraGLJP VhLIt repreVeQtV a FhaQJe LQ attLtXGeV tR GLVaELOLt\ that haYe PRYeG aZa\ IrRP 
the PeGLFaO PRGeO RI GLVaELOLt\� ZhLFh FRQFeQtrateV RQ the LQGLYLGXaO¶V OLPLtatLRQV� tR a VRFLaO 
PRGeO� ZhLFh LGeQtLILeV EarrLerV FreateG LQ VRFLet\���� 8QGer the 81 CRPPLttee¶V LQterpretatLRQ 
RI the C53'� perFeLYeG Rr aFtXaO GeILFLtV LQ PeQtaO FapaFLt\ PXVt QRt Ee XVeG aV a MXVtLILFatLRQ 
IRr GeQ\LQJ OeJaO FapaFLt\���� 

��1� 7he VFRpe RI the REOLJatLRQV LPpRVeG E\ art 1�� aV LQterpreteG LQ the *eQeraO CRPPeQt� are 
FRQtrRYerVLaO� partLFXOarO\ Zhether the FRQFept RI LQFapaFLt\ FaQ VtLOO Ee XVeG aV a reOeYaQt 

                                                
���    %aFh aQG .er]Qer� aERYe Q ��� 6ee aOVR % 0F6herr\ ³/eJaO LVVXeV� OeJaO FapaFLt\ XQGer the FRQYeQtLRQ 

RQ the rLJhtV RI perVRQV ZLth GLVaELOLtLeV´ ���1�� �� - /aZ 0eG ��� 
���    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1� 
��9    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1��1� aQG ���� 
���    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 
��1    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 
���    8QLteG 1atLRQV CRPPLttee RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV General Comment Number 1 Article 

12: Equal recognition before the law� C53'�C�*C�1 ���1�� at >�@� 7he CRQYeQtLRQ LtVeOI GReV QRt aFtXaOO\ 
PeQtLRQ ³VXppRrteG GeFLVLRQ�PaNLQJ´ Rr ³VXEVtLtXte GeFLVLRQ�PaNLQJ´ Rr GeILQe theVe terPV� 

���    %aFh aQG .er]Qer� aERYe Q �� at 1�� 
���    *eQeraO CRPPeQt 1R 1� aERYe Q ��� at >1�@� $V GLVFXVVeG aERYe� a GLVtLQFtLRQ LV PaGe EetZeeQ OeJaO 

FapaFLt\ ± a OeJaO VtatXV Rr VtaQGLQJ� aQG PeQtaO FapaFLt\ � the aELOLt\ RI LQGLYLGXaOV tR PaNe GeFLVLRQV 
IRr thePVeOYeV� eLther RQ theLr RZQ Rr ZLth VXppRrt� 
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FRQFept LQ OaZ ZLthRXt EreaFhLQJ the C53'����  $OthRXJh OeJaO FapaFLt\ LV a FeQtraO FRQFept 
ZLthLQ the C53'� the CRQYeQtLRQ LtVeOI prRYLGeV QR GeILQLtLRQ RI Lt�  7he *eQeraO CRPPeQt 
aOVR FOaLPV that art 1� prRhLELtV the LPpRVLtLRQ RI ³VXEVtLtXte GeFLVLRQV´ RQ peRpOe ZLth 
GLVaELOLtLeV LQ aOO FaVeV� reTXLrLQJ LQVteaG that the\ Ee JLYeQ aFFeVV tR the VXppRrt the\ QeeG 
tR e[erFLVe theLr OeJaO FapaFLt\ LQ aFFRrGaQFe ZLth theLr ZLOO aQG preIereQFeV���� 

��1� ,Q (QJOaQG� a repRrt FRPPLVVLRQeG E\ the 0LQLVtr\ RI -XVtLFe IRXQG that the 0C$ ZaV QRt IXOO\ 
FRPpOLaQt ZLth the C53' LQ terPV RI LtV GeILQLtLRQ RI ³PeQtaO LQFapaFLt\´� aQG LQ VaIeJXarGLQJ 
the ³rLJhtV� ZLOO aQG preIereQFeV´ RI the perVRQ� aV reTXLreG E\ art 1����� LQ the 0C$¶V EeVt�
LQtereVtV GeFLVLRQ�PaNLQJ IraPeZRrN����  7he aXthRrV reMeFteG� hRZeYer� the 81 CRPPLttee¶V 
FOaLP that FRPpOLaQFe ZLth the C53' reTXLreV the aEROLtLRQ RI VXEVtLtXte GeFLVLRQ�PaNLQJ aQG 
the EeVt�LQtereVtV GeFLVLRQ�PaNLQJ IraPeZRrN�  $V a Patter RI LQterQatLRQaO OaZ� the VtatXV RI 
the *eQeraO CRPPeQt LV that RI aQ aXthRrLtatLYe VtatePeQt rather thaQ a ELQGLQJ LQVtrXPeQt 
VXFh aV the CRQYeQtLRQ LtVeOI� EXt Lt LV FRQVLGereG tR Ee a pRZerIXO LQIOXeQFe RQ GRPeVtLF pROLF\ 
GeEateV����  

��1� 7he 81 CRPPLttee¶V YLeZ that aOO perVRQV haYe OeJaO FapaFLt\ at aOO tLPeV LrreVpeFtLYe RI 
PeQtaO VtatXV haV attraFteG FrLtLFLVP� partLFXOarO\ LI Lt reTXLreV the LPPeGLate aEROLtLRQ RI PeQtaO 
heaOth OaZV LQYROYLQJ LQYROXQtar\ aGPLVVLRQ aQG treatPeQt���9 (YeQ prRpRQeQtV RI the ³IXVLRQ´ 
RI PeQtaO heaOth aQG PeQtaO FapaFLt\ OaZ LQtR a VLQJOe VtatXtRr\ reJLPe JRYerQLQJ Vtate 
LQterYeQtLRQ LQ the OLYeV RI peRpOe ZLth GLVaELOLtLeV that ZRXOG Ee EaVeG VTXareO\ RQ LQFapaFLt\ 
FrLterLa� reJarG the 81 CRPPLttee¶V LQterpretatLRQ RI art 1� aV EeLQJ XQreaOLVtLF� ���   ,t IaLOV tR 
reFRJQLVe pRteQtLaO GLIILFXOtLeV LQ GeterPLQLQJ a perVRQ¶V JeQXLQe ³ZLOO aQG preIereQFeV´�  aQG 
there LV a OaFN RI FOarLt\ aV tR ZheQ ³VXppRrteG´ GeFLVLRQ�PaNLQJ EeFRPeV ³VXEVtLtXte´ 
GeFLVLRQ�PaNLQJ� aQG ZheQ aQG Zh\ the VaIeJXarGV OLVteG LQ art 1���� are reTXLreG arRXQG 
thLV prRFeVV�  

Safeguards to prevent abuse 

��19 7he QRtLRQ that VXppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee ³Iree RI FRQIOLFt RI LQtereVt aQG XQGXe 
LQIOXeQFe´ XQGer art 1���� RI the C53' LV RQe RI the PRVt LPpRrtaQt prRYLVLRQV RI the C53'�  
7he VaIeJXarGV PXVt eQVXre that���1 

« PeaVXreV reOatLQJ tR the e[erFLVe RI OeJaO FapaFLt\ reVpeFt the rLJhtV� ZLOO aQG 
preIereQFeV RI the perVRQ� are Iree RI FRQIOLFt RI LQtereVt aQG XQGXe LQIOXeQFe� are 
prRpRrtLRQaO aQG taLORreG tR the perVRQ¶V FLrFXPVtaQFeV� appO\ IRr the VhRrteVt tLPe 
pRVVLEOe aQG are VXEMeFt tR reJXOar reYLeZ E\ a FRPpeteQt� LQGepeQGeQt aQG LPpartLaO 
aXthRrLt\ Rr MXGLFLaO ERG\� 

���� $ FRPPRQ FrLtLFLVP RI the VXppRrt paraGLJP LV that Lt RIIerV IeZ tRROV XQGer art 1���� tR PLtLJate 
harPIXO GeFLVLRQV aQG GReV QRt GeaO ZLth the ³harG FaVeV´� Zhere there LV the pRteQtLaO IRr 

                                                
���   3 %artOett ³7he 81 CRQYeQtLRQ RI the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV aQG 0eQtaO +eaOth´ ���1�� �� 

0RG /aZ 5eY ���� 6 CaOOaJhaQ aQG C 5\aQ ³$Q (YROYLQJ 5eYROXtLRQ� (YaOXatLQJ $XVtraOLa¶V FRPpOLaQFe 
ZLth ,QterQatLRQaO +XPaQ 5LJhtV LQ 0eQtaO +eaOth /aZ´ ���1�� GraIt artLFOe� 

���   *eQeraO CRPPeQt 1R�1� aERYe Q ��� at >��@� 
���    6]erOetLFV� aERYe Q ��9� 
���    6]erOetLFV� aERYe Q ��9 at 1�� IQ 1� Zhere the OeJaO VtatXV RI *eQeraO CRPPeQtV LV GLVFXVVeG IXrther�  

6ee aOVR 7 CarQe\ ³6XppRrteG GeFLVLRQ�0aNLQJ IRr 3eRpOe ZLth CRJQLtLYe ,PpaLrPeQtV� $Q $XVtraOLaQ 
3erVpeFtLYe"´ ���1�� � /aZV �� at �1� 

��9    0C )reePaQ� . .ROappa� -0 Ge $OPeLGa aQG RtherV ³5eYerVLQJ harG ZRQ YLFtRrLeV LQ the QaPe RI 
hXPaQ rLJhtV� a FrLtLTXe RI the *eQeraO CRPPeQt RQ $rtLFOe 1� RI the 81 CRQYeQtLRQ RQ the 5LJhtV RI 
3erVRQV ZLth 'LVaELOLtLeV´ ���1�� ��9� /aQFet 3V\FhLatr\ ���� 

���    - 'aZVRQ ³$ reaOLVtLF apprRaFh tR aVVeVVLQJ PeQtaO heaOth OaZV¶ FRPpOLaQFe ZLth the 81C53'´ ���1�� 
,QtO - /aZ 3V\Fh 1� CaOOaJhaQ aQG 5\aQ� aERYe Q ����  

��1    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 

�9 
 

XQGXe LQIOXeQFe� e[pORLtatLRQ aQG aEXVe E\ VXppRrterV RI the perVRQ ZLth LPpaLreG FapaFLt\�  
7he harG FaVeV FaQ RFFXr ZLthLQ ERth VXEVtLtXte GeFLVLRQ�PaNLQJ �JXarGLaQVhLp� aQG 
VXppRrteG GeFLVLRQ�PaNLQJ reJLPeV���� :hLOe the Oatter LV OeVV paterQaOLVtLF� Lt rXQV the rLVN RI 
RIIerLQJ OLttOe prRteFtLRQ aJaLQVt harP�  

���1 3rRteFtLQJ peRpOe IrRP harPIXO LQIOXeQFeV raLVeV the ZhROe QRtLRQ RI hRZ aXtRQRP\ LV YLeZeG 
LQ the OaZ� ZheQ a IaFet RI aXtRQRP\ FRQFerQV aQ LQGLYLGXaO¶V aELOLt\ tR PaNe aQ LQIRrPeG� 
XQFRerFeG GeFLVLRQ�  ,Q thLV reVpeFt� FapaFLt\ aQG the QRtLRQ RI XQGXe LQIOXeQFe are 
LQe[trLFaEO\ OLQNeG���� 

Negative and positive rights 

���� 7he C53' LV aOVR VLJQLILFaQt EeFaXVe Lt attePptV tR EreaN GRZQ traGLtLRQaO GLVtLQFtLRQV 
EetZeeQ FLYLO aQG pROLtLFaO rLJhtV� ZhLFh are XVXaOO\ QeJatLYe ± VXFh aV QRQ�LQterIereQFe E\ the 
Vtate ± aQG VRFLaO aQG eFRQRPLF rLJhtV� ZhLFh are XVXaOO\ pRVLtLYe� VXFh aV JXaraQteeLQJ 
VRFLaO LQFOXVLRQ aQG partLFLpatLRQ aQG the rLJht tR heaOthFare����  3RVLtLYe REOLJatLRQV LQ reVpeFt 
RI aXtRQRP\ GR QRt PeaQ that ³Zhat , ZaQt VhRXOG Ee GeOLYereG´� EXt that a IaLr EaOaQFe VhRXOG 
Ee VtrXFN EetZeeQ LQGLYLGXaO rLJhtV aQG VRFLetaO LQtereVtV���� 

���� 8QGer the C53'� the prREOeP that ePerJeV LV hRZ tR GeOLYer VXppRrt PeFhaQLVPV reTXLreG 
XQGer art 1���� �a pRVLtLYe rLJht�� ZhLOe at the VaPe tLPe eQVXrLQJ prRteFtLRQ IrRP aEXVe XQGer 
art 1���� �a QeJatLYe rLJht����� 3rRteFtLRQ IrRP harP� aQG the reFRJQLtLRQ RI the YXOQeraELOLt\ RI 
peRpOe ZLth LPpaLreG FapaFLt\ tR aEXVe aQG e[pORLtatLRQ� IRrP the ratLRQaOe IRr the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV LQ aGXOt JXarGLaQVhLp OaZ� aQG IRr the e[LVteQFe RI the LQhereQt 
³prRteFtLYe´ MXrLVGLFtLRQ RI the FRXrt����   )Rr e[aPpOe� the pXrpRVe RI the 3335 $Ft LV tR 
³prRteFt aQG prRPRte´ the rLJhtV RI peRpOe ZhR OaFN FapaFLt\����  7he OaZ reFRJQLVeV that 
prRteFtLQJ peRpOe IrRP harP FaQ Ee a VRXrFe RI ePpRZerPeQt aQG FaQ FRrreVpRQGLQJO\ 
prRPRte aXtRQRP\�   

The CRPD and the PPPR Act 

���� $Iter VLJQLQJ the C53'� 1eZ =eaOaQG¶V 3335 $Ft ZaV LQLtLaOO\ FRQVLGereG FRQVLVteQt ZLth the 
C53'� aOthRXJh the aQaO\VLV XQGertaNeQ ZaV reOatLYeO\ VXperILFLaO aV there ZaV a pXVh at the 
tLPe IRr 1eZ =eaOaQG tR ratLI\ the CRQYeQtLRQ aV VRRQ aV pRVVLEOe JLYeQ 1eZ =eaOaQG¶V rROe 
LQ prRPRtLQJ the CRQYeQtLRQ���9  :hLOe the prLPar\ REMeFtLYeV RI the 3335 $Ft aQG LtV 

                                                
���  / 6erLeV ³5eOatLRQVhLpV� aXtRQRP\ aQG OeJaO FapaFLt\� 0eQtaO FapaFLt\ aQG VXppRrt paraGLJPV´ ���1�� 

�� ,Qt - /aZ 3V\Fh �� at >���@� 
���   ' /XVh� 6eQLRr -XGJe RI the CRXrt RI 3rRteFtLRQ ³4XeVtLRQ aQG $QVZer VeVVLRQ´ �$FaGeP\ RI (XrRpeaQ 

/aZ¶V CRQIereQFe RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� 7rLer� *erPaQ\� 11 aQG 1� 'eFePEer 
��1��� 

���    0 'RQQeOO\ Healthcare Decision-making and the Law: Autonomy, Capacity and the Limits of Liberalism 
�CaPErLGJe 8QLYerVLt\ 3reVV� CaPErLGJe� ��1�� at �� 7hLV GLYLGe EetZeeQ pRVLtLYe aQG QeJatLYe rLJhtV 
LV QRt aOZa\V FOear� 3artLFLpatLRQ aQG LQFOXVLRQ are eTXaOO\ eYLGeQt LQ VRPe RI the ,CC35� 

���    0 %ra]Ler FLteG E\ 'RQQeOO\� aERYe Q ��� at �9� 
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���   7he prRteFtLRQ RI YXOQeraEOe aGXOtV RXtVLGe RI VtatXtRr\ OaZ XQGer the 0C$ haV OeG tR the re�ePerJeQFe 

RI the LQhereQt MXrLVGLFtLRQ LQ (QJOaQG� DL v A Local Authority, aERYe Q �1��  6ee GLVFXVVLRQ RI 9XOQeraEOe 
$GXOtV aQG the ,QhereQt -XrLVGLFtLRQ LQ Chapter ,$ 6ettLQJ the CRQte[t�  ,Q 1eZ =eaOaQG� the LQhereQt 
MXrLVGLFtLRQ RI the +LJh CRXrt VtLOO VXrYLYeV LQ the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft� V 11� 
aQG -XGLFatXre $Ft 19��� V 1�� 

���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 3reaPEOe� 
��9    0F*reJRr� %eOO aQG :LOVRQ� aERYe Q ��� at 1���1��� 
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FRQFept LQ OaZ ZLthRXt EreaFhLQJ the C53'����  $OthRXJh OeJaO FapaFLt\ LV a FeQtraO FRQFept 
ZLthLQ the C53'� the CRQYeQtLRQ LtVeOI prRYLGeV QR GeILQLtLRQ RI Lt�  7he *eQeraO CRPPeQt 
aOVR FOaLPV that art 1� prRhLELtV the LPpRVLtLRQ RI ³VXEVtLtXte GeFLVLRQV´ RQ peRpOe ZLth 
GLVaELOLtLeV LQ aOO FaVeV� reTXLrLQJ LQVteaG that the\ Ee JLYeQ aFFeVV tR the VXppRrt the\ QeeG 
tR e[erFLVe theLr OeJaO FapaFLt\ LQ aFFRrGaQFe ZLth theLr ZLOO aQG preIereQFeV���� 

��1� ,Q (QJOaQG� a repRrt FRPPLVVLRQeG E\ the 0LQLVtr\ RI -XVtLFe IRXQG that the 0C$ ZaV QRt IXOO\ 
FRPpOLaQt ZLth the C53' LQ terPV RI LtV GeILQLtLRQ RI ³PeQtaO LQFapaFLt\´� aQG LQ VaIeJXarGLQJ 
the ³rLJhtV� ZLOO aQG preIereQFeV´ RI the perVRQ� aV reTXLreG E\ art 1����� LQ the 0C$¶V EeVt�
LQtereVtV GeFLVLRQ�PaNLQJ IraPeZRrN����  7he aXthRrV reMeFteG� hRZeYer� the 81 CRPPLttee¶V 
FOaLP that FRPpOLaQFe ZLth the C53' reTXLreV the aEROLtLRQ RI VXEVtLtXte GeFLVLRQ�PaNLQJ aQG 
the EeVt�LQtereVtV GeFLVLRQ�PaNLQJ IraPeZRrN�  $V a Patter RI LQterQatLRQaO OaZ� the VtatXV RI 
the *eQeraO CRPPeQt LV that RI aQ aXthRrLtatLYe VtatePeQt rather thaQ a ELQGLQJ LQVtrXPeQt 
VXFh aV the CRQYeQtLRQ LtVeOI� EXt Lt LV FRQVLGereG tR Ee a pRZerIXO LQIOXeQFe RQ GRPeVtLF pROLF\ 
GeEateV����  

��1� 7he 81 CRPPLttee¶V YLeZ that aOO perVRQV haYe OeJaO FapaFLt\ at aOO tLPeV LrreVpeFtLYe RI 
PeQtaO VtatXV haV attraFteG FrLtLFLVP� partLFXOarO\ LI Lt reTXLreV the LPPeGLate aEROLtLRQ RI PeQtaO 
heaOth OaZV LQYROYLQJ LQYROXQtar\ aGPLVVLRQ aQG treatPeQt���9 (YeQ prRpRQeQtV RI the ³IXVLRQ´ 
RI PeQtaO heaOth aQG PeQtaO FapaFLt\ OaZ LQtR a VLQJOe VtatXtRr\ reJLPe JRYerQLQJ Vtate 
LQterYeQtLRQ LQ the OLYeV RI peRpOe ZLth GLVaELOLtLeV that ZRXOG Ee EaVeG VTXareO\ RQ LQFapaFLt\ 
FrLterLa� reJarG the 81 CRPPLttee¶V LQterpretatLRQ RI art 1� aV EeLQJ XQreaOLVtLF� ���   ,t IaLOV tR 
reFRJQLVe pRteQtLaO GLIILFXOtLeV LQ GeterPLQLQJ a perVRQ¶V JeQXLQe ³ZLOO aQG preIereQFeV´�  aQG 
there LV a OaFN RI FOarLt\ aV tR ZheQ ³VXppRrteG´ GeFLVLRQ�PaNLQJ EeFRPeV ³VXEVtLtXte´ 
GeFLVLRQ�PaNLQJ� aQG ZheQ aQG Zh\ the VaIeJXarGV OLVteG LQ art 1���� are reTXLreG arRXQG 
thLV prRFeVV�  

Safeguards to prevent abuse 

��19 7he QRtLRQ that VXppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee ³Iree RI FRQIOLFt RI LQtereVt aQG XQGXe 
LQIOXeQFe´ XQGer art 1���� RI the C53' LV RQe RI the PRVt LPpRrtaQt prRYLVLRQV RI the C53'�  
7he VaIeJXarGV PXVt eQVXre that���1 

« PeaVXreV reOatLQJ tR the e[erFLVe RI OeJaO FapaFLt\ reVpeFt the rLJhtV� ZLOO aQG 
preIereQFeV RI the perVRQ� are Iree RI FRQIOLFt RI LQtereVt aQG XQGXe LQIOXeQFe� are 
prRpRrtLRQaO aQG taLORreG tR the perVRQ¶V FLrFXPVtaQFeV� appO\ IRr the VhRrteVt tLPe 
pRVVLEOe aQG are VXEMeFt tR reJXOar reYLeZ E\ a FRPpeteQt� LQGepeQGeQt aQG LPpartLaO 
aXthRrLt\ Rr MXGLFLaO ERG\� 

���� $ FRPPRQ FrLtLFLVP RI the VXppRrt paraGLJP LV that Lt RIIerV IeZ tRROV XQGer art 1���� tR PLtLJate 
harPIXO GeFLVLRQV aQG GReV QRt GeaO ZLth the ³harG FaVeV´� Zhere there LV the pRteQtLaO IRr 

                                                
���   3 %artOett ³7he 81 CRQYeQtLRQ RI the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV aQG 0eQtaO +eaOth´ ���1�� �� 

0RG /aZ 5eY ���� 6 CaOOaJhaQ aQG C 5\aQ ³$Q (YROYLQJ 5eYROXtLRQ� (YaOXatLQJ $XVtraOLa¶V FRPpOLaQFe 
ZLth ,QterQatLRQaO +XPaQ 5LJhtV LQ 0eQtaO +eaOth /aZ´ ���1�� GraIt artLFOe� 

���   *eQeraO CRPPeQt 1R�1� aERYe Q ��� at >��@� 
���    6]erOetLFV� aERYe Q ��9� 
���    6]erOetLFV� aERYe Q ��9 at 1�� IQ 1� Zhere the OeJaO VtatXV RI *eQeraO CRPPeQtV LV GLVFXVVeG IXrther�  

6ee aOVR 7 CarQe\ ³6XppRrteG GeFLVLRQ�0aNLQJ IRr 3eRpOe ZLth CRJQLtLYe ,PpaLrPeQtV� $Q $XVtraOLaQ 
3erVpeFtLYe"´ ���1�� � /aZV �� at �1� 

��9    0C )reePaQ� . .ROappa� -0 Ge $OPeLGa aQG RtherV ³5eYerVLQJ harG ZRQ YLFtRrLeV LQ the QaPe RI 
hXPaQ rLJhtV� a FrLtLTXe RI the *eQeraO CRPPeQt RQ $rtLFOe 1� RI the 81 CRQYeQtLRQ RQ the 5LJhtV RI 
3erVRQV ZLth 'LVaELOLtLeV´ ���1�� ��9� /aQFet 3V\FhLatr\ ���� 

���    - 'aZVRQ ³$ reaOLVtLF apprRaFh tR aVVeVVLQJ PeQtaO heaOth OaZV¶ FRPpOLaQFe ZLth the 81C53'´ ���1�� 
,QtO - /aZ 3V\Fh 1� CaOOaJhaQ aQG 5\aQ� aERYe Q ����  

��1    8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� art 1����� 

�9 
 

XQGXe LQIOXeQFe� e[pORLtatLRQ aQG aEXVe E\ VXppRrterV RI the perVRQ ZLth LPpaLreG FapaFLt\�  
7he harG FaVeV FaQ RFFXr ZLthLQ ERth VXEVtLtXte GeFLVLRQ�PaNLQJ �JXarGLaQVhLp� aQG 
VXppRrteG GeFLVLRQ�PaNLQJ reJLPeV���� :hLOe the Oatter LV OeVV paterQaOLVtLF� Lt rXQV the rLVN RI 
RIIerLQJ OLttOe prRteFtLRQ aJaLQVt harP�  

���1 3rRteFtLQJ peRpOe IrRP harPIXO LQIOXeQFeV raLVeV the ZhROe QRtLRQ RI hRZ aXtRQRP\ LV YLeZeG 
LQ the OaZ� ZheQ a IaFet RI aXtRQRP\ FRQFerQV aQ LQGLYLGXaO¶V aELOLt\ tR PaNe aQ LQIRrPeG� 
XQFRerFeG GeFLVLRQ�  ,Q thLV reVpeFt� FapaFLt\ aQG the QRtLRQ RI XQGXe LQIOXeQFe are 
LQe[trLFaEO\ OLQNeG���� 

Negative and positive rights 

���� 7he C53' LV aOVR VLJQLILFaQt EeFaXVe Lt attePptV tR EreaN GRZQ traGLtLRQaO GLVtLQFtLRQV 
EetZeeQ FLYLO aQG pROLtLFaO rLJhtV� ZhLFh are XVXaOO\ QeJatLYe ± VXFh aV QRQ�LQterIereQFe E\ the 
Vtate ± aQG VRFLaO aQG eFRQRPLF rLJhtV� ZhLFh are XVXaOO\ pRVLtLYe� VXFh aV JXaraQteeLQJ 
VRFLaO LQFOXVLRQ aQG partLFLpatLRQ aQG the rLJht tR heaOthFare����  3RVLtLYe REOLJatLRQV LQ reVpeFt 
RI aXtRQRP\ GR QRt PeaQ that ³Zhat , ZaQt VhRXOG Ee GeOLYereG´� EXt that a IaLr EaOaQFe VhRXOG 
Ee VtrXFN EetZeeQ LQGLYLGXaO rLJhtV aQG VRFLetaO LQtereVtV���� 

���� 8QGer the C53'� the prREOeP that ePerJeV LV hRZ tR GeOLYer VXppRrt PeFhaQLVPV reTXLreG 
XQGer art 1���� �a pRVLtLYe rLJht�� ZhLOe at the VaPe tLPe eQVXrLQJ prRteFtLRQ IrRP aEXVe XQGer 
art 1���� �a QeJatLYe rLJht����� 3rRteFtLRQ IrRP harP� aQG the reFRJQLtLRQ RI the YXOQeraELOLt\ RI 
peRpOe ZLth LPpaLreG FapaFLt\ tR aEXVe aQG e[pORLtatLRQ� IRrP the ratLRQaOe IRr the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV LQ aGXOt JXarGLaQVhLp OaZ� aQG IRr the e[LVteQFe RI the LQhereQt 
³prRteFtLYe´ MXrLVGLFtLRQ RI the FRXrt����   )Rr e[aPpOe� the pXrpRVe RI the 3335 $Ft LV tR 
³prRteFt aQG prRPRte´ the rLJhtV RI peRpOe ZhR OaFN FapaFLt\����  7he OaZ reFRJQLVeV that 
prRteFtLQJ peRpOe IrRP harP FaQ Ee a VRXrFe RI ePpRZerPeQt aQG FaQ FRrreVpRQGLQJO\ 
prRPRte aXtRQRP\�   

The CRPD and the PPPR Act 

���� $Iter VLJQLQJ the C53'� 1eZ =eaOaQG¶V 3335 $Ft ZaV LQLtLaOO\ FRQVLGereG FRQVLVteQt ZLth the 
C53'� aOthRXJh the aQaO\VLV XQGertaNeQ ZaV reOatLYeO\ VXperILFLaO aV there ZaV a pXVh at the 
tLPe IRr 1eZ =eaOaQG tR ratLI\ the CRQYeQtLRQ aV VRRQ aV pRVVLEOe JLYeQ 1eZ =eaOaQG¶V rROe 
LQ prRPRtLQJ the CRQYeQtLRQ���9  :hLOe the prLPar\ REMeFtLYeV RI the 3335 $Ft aQG LtV 

                                                
���  / 6erLeV ³5eOatLRQVhLpV� aXtRQRP\ aQG OeJaO FapaFLt\� 0eQtaO FapaFLt\ aQG VXppRrt paraGLJPV´ ���1�� 

�� ,Qt - /aZ 3V\Fh �� at >���@� 
���   ' /XVh� 6eQLRr -XGJe RI the CRXrt RI 3rRteFtLRQ ³4XeVtLRQ aQG $QVZer VeVVLRQ´ �$FaGeP\ RI (XrRpeaQ 

/aZ¶V CRQIereQFe RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV� 7rLer� *erPaQ\� 11 aQG 1� 'eFePEer 
��1��� 

���    0 'RQQeOO\ Healthcare Decision-making and the Law: Autonomy, Capacity and the Limits of Liberalism 
�CaPErLGJe 8QLYerVLt\ 3reVV� CaPErLGJe� ��1�� at �� 7hLV GLYLGe EetZeeQ pRVLtLYe aQG QeJatLYe rLJhtV 
LV QRt aOZa\V FOear� 3artLFLpatLRQ aQG LQFOXVLRQ are eTXaOO\ eYLGeQt LQ VRPe RI the ,CC35� 

���    0 %ra]Ler FLteG E\ 'RQQeOO\� aERYe Q ��� at �9� 
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���   7he prRteFtLRQ RI YXOQeraEOe aGXOtV RXtVLGe RI VtatXtRr\ OaZ XQGer the 0C$ haV OeG tR the re�ePerJeQFe 

RI the LQhereQt MXrLVGLFtLRQ LQ (QJOaQG� DL v A Local Authority, aERYe Q �1��  6ee GLVFXVVLRQ RI 9XOQeraEOe 
$GXOtV aQG the ,QhereQt -XrLVGLFtLRQ LQ Chapter ,$ 6ettLQJ the CRQte[t�  ,Q 1eZ =eaOaQG� the LQhereQt 
MXrLVGLFtLRQ RI the +LJh CRXrt VtLOO VXrYLYeV LQ the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft� V 11� 
aQG -XGLFatXre $Ft 19��� V 1�� 

���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 3reaPEOe� 
��9    0F*reJRr� %eOO aQG :LOVRQ� aERYe Q ��� at 1���1��� 

49



�� 
 

partLFLpatRr\ PRGeO Pa\ Ee aOLJQeG ZLth the C53' LQ VRPe reVpeFtV� VXppRrteG GeFLVLRQ�
PaNLQJ �Rr a OeJaO PeFhaQLVP tR LPpOePeQt Lt� LV QRt e[preVVO\ reFRJQLVeG LQ the OeJLVOatLRQ����  

���� 7he *eQeraO CRPPeQt reOeaVeG LQ ��1� FaVtV GRXEt RQ 1eZ =eaOaQG¶V FRPpOLaQFe ZLth the 
C53' aV GReV the VXEVeTXeQt repRrt RQ 1eZ =eaOaQG¶V pRVLtLRQ IrRP the 81 CRPPLttee�  
1eZ =eaOaQG� aORQJ ZLth PaQ\ Rther FRXQtrLeV that ratLILeG the FRQYeQtLRQ� haV aQ aGXOt 
JXarGLaQVhLp OaZ �the 3335 $Ft�� the VFhePe RI ZhLFh prRYLGeV IRr aGXOt JXarGLaQVhLp aQG 
VXEVtLtXteG GeFLVLRQ�PaNLQJ� <et the FRQFOXGLQJ REVerYatLRQV reFRPPeQGeG ³that the 6tate 
part\ taNe LPPeGLate VtepV tR reYLVe the reOeYaQt OaZV aQG repOaFe VXEVtLtXteG GeFLVLRQ�
PaNLQJ ZLth VXppRrteG GeFLVLRQ�PaNLQJ� 7hLV VhRXOG prRYLGe a ZLGe raQJe RI PeaVXreV that 
reVpeFt the perVRQ¶V aXtRQRP\� ZLOO aQG preIereQFeV� aQG LV LQ IXOO FRQIRrPLt\ ZLth $rtLFOe 1� 
RI the CRQYeQtLRQ�´ ��1 

���� 7he *RYerQPeQt¶V reVpRQVe tR the 81 CRPPLttee¶V FrLtLFLVPV RI 1eZ =eaOaQG OaZ �EaVeG RQ 
LtV LQterpretatLRQV RI art 1�� aV part RI the LQGepeQGeQt PRQLtRrLQJ prRFeVV�� haV EeeQ PXteG�  
7hat reVpRQVe GReV QRt GLreFtO\ aGGreVV the 81 CRPPLttee¶V reFRPPeQGatLRQ tR taNe 
³LPPeGLate VtepV´ tR reYLVe reOeYaQt OaZV aQG repOaFe VXEVtLtXteG GeFLVLRQ�PaNLQJ ZLth 
VXppRrteG GeFLVLRQ�PaNLQJ����  3aXO *LEVRQ� the 'LVaELOLt\ CRPPLVVLRQer� Va\V� ³:e are 
JettLQJ VR Iar EehLQG aQG Ze Zere RQFe a OeaGer´����  

Australian law reform 

���� ,Q ��1�� the $XVtraOLaQ /aZ 5eIRrP CRPPLVVLRQ¶V repRrt �the $XVtraOLaQ repRrt� e[aPLQeG the 
OeJaO IraPeZRrN ZLthLQ $XVtraOLa aQG the FhaQJeV reTXLreG haYLQJ reJarG tR the C53'����  7he 
PaLQ reFRPPeQGatLRQ RI the $XVtraOLaQ repRrt LV IRr the CRPPRQZeaOth VtateV tR eVtaEOLVh 
QatLRQaO GeFLVLRQ�PaNLQJ prLQFLpOeV tR eQVXre that VXppRrteG GeFLVLRQ�PaNLQJ LV 
eQFRXraJeG���� ,Q IaFt� PXFh RI the reOeYaQt OeJLVOatLRQ ZRXOG haYe tR Ee eQaFteG LQ $XVtraOLa 
at the Vtate ± rather thaQ IeGeraO �Rr CRPPRQZeaOth� ± OeYeO RI JRYerQPeQt� 

���� 3rLRr tR the $XVtraOLaQ repRrt LQ ��1�� the 9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ �9/5C� aGYLVeG 
that the e[LVtLQJ OaZV LQ 9LFtRrLa Zere FRPpOe[ aQG LQaFFeVVLEOe� ZLth prRYLVLRQ IRr VL[ GLIIereQt 
t\peV RI VXEVtLtXte GeFLVLRQ�PaNerV tR Ee appRLQteG� XQGer three Veparate $FtV����  7he Ne\ 
9/5C reFRPPeQGatLRQ ZaV tR Freate a VLQJOe VtatXte tR prRYLGe IRr VXEVtLtXte GeFLVLRQ�
PaNLQJ IRr peRpOe ZLth LPpaLreG FapaFLt\ that aOORZeG IRr a FRQtLQXXP RI GeFLVLRQ�PaNLQJ 

                                                
���    7he prLPar\ REMeFtLYeV RI the 3335 $Ft are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG Pa[LPLVe a 

perVRQ¶V partLFLpatLRQ tR the JreateVt e[teQt pRVVLEOe� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 
19��� V �� GLVFXVVeG EeORZ�  

��1  2IILFe IRr 'LVaELOLt\ ,VVXeV Government response to the United Nations Committee on the Rights of 
Persons with Disabilities Concluding Observations on New =eaOaQG �0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� 
:eOOLQJtRQ� ��1�� at >��@� 

���     ,QVteaG the *RYerQPeQt¶V reVpRQVe reIerV tR the e[LVtLQJ 'LVaELOLt\ $FtLRQ 3OaQ ��1����1� aQG that thLV 
ZRrN Pa\ reFRPPeQG FhaQJeV tR OeJLVOatLRQ� 2', aERYe Q ��1 at >19@�  7he 81 CRPPLttee GLreFteG LtV 
reFRPPeQGatLRQV PRre tRZarGV FRPpOLaQFe ZLth the 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 
7reatPeQt� $Ft 199��  ,t LV aOVR LPpRrtaQt tR QRte that the C53' LV FRQFerQeG tR rePRYe GLVFrLPLQatLRQ 
aFrRVV a raQJe RI OaZV that aIIeFt peRpOe ZLth GLVaELOLtLeV�   

���    ,QterYLeZ ZLth 3aXO *LEVRQ� 'LVaELOLt\ CRPPLVVLRQer� +XPaQ 5LJhtV CRPPLVVLRQ� �$ 'RXJOaVV� 
:eOOLQJtRQ� ��1��� 

���    $XVtraOLaQ /aZ 5eIRrP CRPPLVVLRQ Equality, Capacity and Disability in Commonwealth Laws �$/5C 
5epRrt 1��� CaQEerra� $XJXVt ��1��� 

���    2ther Ne\ prLQFLpOeV are that repreVeQtatLYe GeFLVLRQ�PaNerV are appRLQteG RQO\ aV a OaVt reVRrt� aQG a 
perVRQ¶V ZLOO� preIereQFeV aQG rLJhtV are tR GLreFt GeFLVLRQV that aIIeFt theLr OLYeV�  +RZeYer� the 
$XVtraOLaQ repRrt Va\V Yer\ OLttOe aERXt how to LPpOePeQt PeaVXreV tR VaIeJXarG aJaLQVt aEXVe XQGer 
art 1���� RI the C53'� 6ee *XLGeOLQeV at �� � �� RI $XVtraOLaQ repRrt� 

���  9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ Guardianship: Final Report 24 �9/5C� 0eOERXrQe� ��1�� at �� at 
>����@� 

�1 
 

arraQJePeQtV aQG PeFhaQLVPV� ,Q aGGLtLRQ tR PRre traGLtLRQaO VXEVtLtXte GeFLVLRQ�PaNLQJ 
arraQJePeQtV� the 9/5C reFRPPeQGeG the FreatLRQ RI ³VXppRrterV´ aQG ³FR�GeFLVLRQ�
PaNerV´ ZhR FRXOG Ee appRLQteG E\ the perVRQ Rr E\ the 9LFtRrLaQ CLYLO aQG $GPLQLVtratLYe 
7rLEXQaO �9C$7����� 

���9 ,Q ��1�� a %LOO ZaV LQtrRGXFeG tR the 9LFtRrLaQ 3arOLaPeQt ZhLFh ZRXOG haYe eVtaEOLVheG 
$XVtraOLa¶V ILrVt VXppRrteG GeFLVLRQ�PaNLQJ PRGeO� +RZeYer� Lt haV QRt \et paVVeG LQtR OaZ���� 
7ZR RI the reIRrP LQLtLatLYeV Zere rRXQGO\ FrLtLFLVeG aQG Zere GeVFrLEeG aV ³ERtFheG´���9  7here 
ZaV FRQIOatLRQ RI the FRQFeptV RI VXppRrteG aQG VXEVtLtXteG GeFLVLRQ�PaNLQJ E\ FreatLQJ 
³VXppRrtLYe JXarGLaQV´ aQG ³VXppRrtLYe attRrQe\V´� aV ZeOO aV a prRpRVaO IRr e[peGLteG 
appRLQtPeQt RI pareQtV aV JXarGLaQV Rr aGPLQLVtratRrV RI FhLOGreQ OaFNLQJ GeFLVLRQ�PaNLQJ 
FapaFLt\ RQ tXrQLQJ 1����� 

 

2B:  LEGAL PRINCIPLES 
Supported decision-making – in law

���� 6XppRrteG GeFLVLRQ�PaNLQJ LV a FeQtraO FRQFept LQ art 1� RI the C53'�   ,t LV EaVeG RQ the 
LGea that aOO aGXOtV� e[Fept LQ OLPLteG FLrFXPVtaQFeV� haYe VRPe OeYeO RI aELOLt\ aQG VhRXOG Ee 
eQtLtOeG tR PaNe GeFLVLRQV e[preVVLQJ theLr ZLOO aQG preIereQFeV� EXt Pa\ reTXLre Yar\LQJ 
OeYeOV RI VXppRrt tR GR VR� 5ather thaQ TXeVtLRQ Zhether a perVRQ haV FapaFLt\ tR PaNe 
GeFLVLRQV ± reIOeFtLQJ a ³ELQar\ YLeZ´ RI FapaFLt\ aQG GeFLVLRQ�PaNLQJ ± the preIeraEOe 
apprRaFh LV tR aVN Zhat OeYeO RI VXppRrt� Rr Zhat PeFhaQLVPV� are QeFeVVar\ tR VXppRrt 
peRpOe tR e[preVV theLr ZLOO Rr preIereQFeV���1  6XppRrteG GeFLVLRQ�PaNLQJ FaQ Ee reIerreG tR 
aV a prRFeVV� a PeFhaQLVP� a V\VteP� Rr a IraPeZRrN���� 7he FRQFept eQFRPpaVVeV a raQJe 
RI VXppRrt PeFhaQLVPV IrRP LQIRrPaO tR IRrPaO�  CarQe\ VXPParLVeV a QXPEer RI theVe� ��� 

1� eIIeFtLYe FRPPXQLFatLRQ� eVpeFLaOO\ LQ prRYLGLQJ LQIRrPatLRQ aQG aGYLFe tR a perVRQ 
aQG  eQVXrLQJ the\ are aEOe tR FRPPXQLFate theLr GeFLVLRQV tR RtherV� 

�� VpeQGLQJ tLPe tR GeterPLQe a perVRQ¶V preIereQFeV aQG ZLVheV� 

�� LQIRrPaO reOatLRQVhLpV RI VXppRrt EetZeeQ a perVRQ aQG PePEerV RI theLr VRFLaO 
QetZRrNV� 

�� aJreePeQtV Rr appRLQtPeQtV tR LQGLFate that a reOatLRQVhLp RI VXppRrt e[LVtV� aQG 

                                                
���  9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ� aERYe Q ���� at [[YLL aQG [OL�  $ VLPLOar FRQtLQXXP FRQFept ZaV 

GeYeORpeG �aQG VXEVeTXeQtO\ reYLVeG� LQ the ,rLVh $VVLVteG 'eFLVLRQ�0aNLQJ %LOO� Vee Chapter 1C� 
���  *XarGLaQVhLp aQG $GPLQLVtratLRQ �*	$� %LOO ��1�� 7hLV ZaV a partQer %LOO tR the 3RZerV RI $ttRrQe\ %LOO 

��1�� ZhLFh ZaV paVVeG aQG the $Ft FRPPeQFeG RQ 1 6eptePEer ��1�� 7he *	$ %LOO GLG QRt paVV 
EeIRre the ��1� eOeFtLRQV� ZhLFh the JRYerQLQJ FRQVerYatLYe FRaOLtLRQ ORVt�  7he %LOO LV QR ORQJer OLVteG 
RQ the 9LFtRrLaQ /eJLVOatLRQ aQG 3arOLaPeQtar\ 'RFXPeQtV ZeEVLte �ZZZ�OeJLVOatLRQ�YLF�JRY�aX�� 

��9   7 CarQe\ ³:hat GReV the 81 C53' aQG 6XppRrteG 'eFLVLRQ�PaNLQJ 0eaQ LQ the 5eaO :RrOG"´ 
3reVeQtatLRQ tR CapaFLt\ $XVtraOLa FRQIereQFe� 6\GQe\� 1� 1RYePEer ��1��  

���  7 CarQe\ ³6XppRrtLQJ 3eRpOe ZLth CRJQLtLYe 'LVaELOLtLeV ZLth 'eFLVLRQ�0aNLQJ� $Q\ $XVtraOLaQ /aZ 
5eIRrP CRQtrLEXtLRQV"´ ���1�� 1���� 6\GQe\ /aZ 6FhRRO /eJaO 6tXGLeV 5eVearFh 3aper at �� CarQe\� 
aERYe Q ��9� 

��1    $XVtraOLaQ repRrt� aERYe Q ��� at 9�� 
���    %rRZQLQJ� %LJE\ aQG 'RXJOaV� aERYe Q ��� at ��� 
���    7 CarQe\ ³3artLFLpatLRQ aQG 6erYLFe $FFeVV 5LJhtV IRr 3eRpOe ZLth ,QteOOeFtXaO 'LVaELOLt\� $ 5ROe IRr the 

/aZ"´ ���1�� �� - ,QteOO 'eYeO 'LVaE �9 at ��� 
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partLFLpatRr\ PRGeO Pa\ Ee aOLJQeG ZLth the C53' LQ VRPe reVpeFtV� VXppRrteG GeFLVLRQ�
PaNLQJ �Rr a OeJaO PeFhaQLVP tR LPpOePeQt Lt� LV QRt e[preVVO\ reFRJQLVeG LQ the OeJLVOatLRQ����  

���� 7he *eQeraO CRPPeQt reOeaVeG LQ ��1� FaVtV GRXEt RQ 1eZ =eaOaQG¶V FRPpOLaQFe ZLth the 
C53' aV GReV the VXEVeTXeQt repRrt RQ 1eZ =eaOaQG¶V pRVLtLRQ IrRP the 81 CRPPLttee�  
1eZ =eaOaQG� aORQJ ZLth PaQ\ Rther FRXQtrLeV that ratLILeG the FRQYeQtLRQ� haV aQ aGXOt 
JXarGLaQVhLp OaZ �the 3335 $Ft�� the VFhePe RI ZhLFh prRYLGeV IRr aGXOt JXarGLaQVhLp aQG 
VXEVtLtXteG GeFLVLRQ�PaNLQJ� <et the FRQFOXGLQJ REVerYatLRQV reFRPPeQGeG ³that the 6tate 
part\ taNe LPPeGLate VtepV tR reYLVe the reOeYaQt OaZV aQG repOaFe VXEVtLtXteG GeFLVLRQ�
PaNLQJ ZLth VXppRrteG GeFLVLRQ�PaNLQJ� 7hLV VhRXOG prRYLGe a ZLGe raQJe RI PeaVXreV that 
reVpeFt the perVRQ¶V aXtRQRP\� ZLOO aQG preIereQFeV� aQG LV LQ IXOO FRQIRrPLt\ ZLth $rtLFOe 1� 
RI the CRQYeQtLRQ�´ ��1 

���� 7he *RYerQPeQt¶V reVpRQVe tR the 81 CRPPLttee¶V FrLtLFLVPV RI 1eZ =eaOaQG OaZ �EaVeG RQ 
LtV LQterpretatLRQV RI art 1�� aV part RI the LQGepeQGeQt PRQLtRrLQJ prRFeVV�� haV EeeQ PXteG�  
7hat reVpRQVe GReV QRt GLreFtO\ aGGreVV the 81 CRPPLttee¶V reFRPPeQGatLRQ tR taNe 
³LPPeGLate VtepV´ tR reYLVe reOeYaQt OaZV aQG repOaFe VXEVtLtXteG GeFLVLRQ�PaNLQJ ZLth 
VXppRrteG GeFLVLRQ�PaNLQJ����  3aXO *LEVRQ� the 'LVaELOLt\ CRPPLVVLRQer� Va\V� ³:e are 
JettLQJ VR Iar EehLQG aQG Ze Zere RQFe a OeaGer´����  

Australian law reform 

���� ,Q ��1�� the $XVtraOLaQ /aZ 5eIRrP CRPPLVVLRQ¶V repRrt �the $XVtraOLaQ repRrt� e[aPLQeG the 
OeJaO IraPeZRrN ZLthLQ $XVtraOLa aQG the FhaQJeV reTXLreG haYLQJ reJarG tR the C53'����  7he 
PaLQ reFRPPeQGatLRQ RI the $XVtraOLaQ repRrt LV IRr the CRPPRQZeaOth VtateV tR eVtaEOLVh 
QatLRQaO GeFLVLRQ�PaNLQJ prLQFLpOeV tR eQVXre that VXppRrteG GeFLVLRQ�PaNLQJ LV 
eQFRXraJeG���� ,Q IaFt� PXFh RI the reOeYaQt OeJLVOatLRQ ZRXOG haYe tR Ee eQaFteG LQ $XVtraOLa 
at the Vtate ± rather thaQ IeGeraO �Rr CRPPRQZeaOth� ± OeYeO RI JRYerQPeQt� 

���� 3rLRr tR the $XVtraOLaQ repRrt LQ ��1�� the 9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ �9/5C� aGYLVeG 
that the e[LVtLQJ OaZV LQ 9LFtRrLa Zere FRPpOe[ aQG LQaFFeVVLEOe� ZLth prRYLVLRQ IRr VL[ GLIIereQt 
t\peV RI VXEVtLtXte GeFLVLRQ�PaNerV tR Ee appRLQteG� XQGer three Veparate $FtV����  7he Ne\ 
9/5C reFRPPeQGatLRQ ZaV tR Freate a VLQJOe VtatXte tR prRYLGe IRr VXEVtLtXte GeFLVLRQ�
PaNLQJ IRr peRpOe ZLth LPpaLreG FapaFLt\ that aOORZeG IRr a FRQtLQXXP RI GeFLVLRQ�PaNLQJ 

                                                
���    7he prLPar\ REMeFtLYeV RI the 3335 $Ft are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG Pa[LPLVe a 

perVRQ¶V partLFLpatLRQ tR the JreateVt e[teQt pRVVLEOe� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 
19��� V �� GLVFXVVeG EeORZ�  

��1  2IILFe IRr 'LVaELOLt\ ,VVXeV Government response to the United Nations Committee on the Rights of 
Persons with Disabilities Concluding Observations on New =eaOaQG �0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� 
:eOOLQJtRQ� ��1�� at >��@� 

���     ,QVteaG the *RYerQPeQt¶V reVpRQVe reIerV tR the e[LVtLQJ 'LVaELOLt\ $FtLRQ 3OaQ ��1����1� aQG that thLV 
ZRrN Pa\ reFRPPeQG FhaQJeV tR OeJLVOatLRQ� 2', aERYe Q ��1 at >19@�  7he 81 CRPPLttee GLreFteG LtV 
reFRPPeQGatLRQV PRre tRZarGV FRPpOLaQFe ZLth the 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 
7reatPeQt� $Ft 199��  ,t LV aOVR LPpRrtaQt tR QRte that the C53' LV FRQFerQeG tR rePRYe GLVFrLPLQatLRQ 
aFrRVV a raQJe RI OaZV that aIIeFt peRpOe ZLth GLVaELOLtLeV�   

���    ,QterYLeZ ZLth 3aXO *LEVRQ� 'LVaELOLt\ CRPPLVVLRQer� +XPaQ 5LJhtV CRPPLVVLRQ� �$ 'RXJOaVV� 
:eOOLQJtRQ� ��1��� 

���    $XVtraOLaQ /aZ 5eIRrP CRPPLVVLRQ Equality, Capacity and Disability in Commonwealth Laws �$/5C 
5epRrt 1��� CaQEerra� $XJXVt ��1��� 

���    2ther Ne\ prLQFLpOeV are that repreVeQtatLYe GeFLVLRQ�PaNerV are appRLQteG RQO\ aV a OaVt reVRrt� aQG a 
perVRQ¶V ZLOO� preIereQFeV aQG rLJhtV are tR GLreFt GeFLVLRQV that aIIeFt theLr OLYeV�  +RZeYer� the 
$XVtraOLaQ repRrt Va\V Yer\ OLttOe aERXt how to LPpOePeQt PeaVXreV tR VaIeJXarG aJaLQVt aEXVe XQGer 
art 1���� RI the C53'� 6ee *XLGeOLQeV at �� � �� RI $XVtraOLaQ repRrt� 

���  9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ Guardianship: Final Report 24 �9/5C� 0eOERXrQe� ��1�� at �� at 
>����@� 
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arraQJePeQtV aQG PeFhaQLVPV� ,Q aGGLtLRQ tR PRre traGLtLRQaO VXEVtLtXte GeFLVLRQ�PaNLQJ 
arraQJePeQtV� the 9/5C reFRPPeQGeG the FreatLRQ RI ³VXppRrterV´ aQG ³FR�GeFLVLRQ�
PaNerV´ ZhR FRXOG Ee appRLQteG E\ the perVRQ Rr E\ the 9LFtRrLaQ CLYLO aQG $GPLQLVtratLYe 
7rLEXQaO �9C$7����� 

���9 ,Q ��1�� a %LOO ZaV LQtrRGXFeG tR the 9LFtRrLaQ 3arOLaPeQt ZhLFh ZRXOG haYe eVtaEOLVheG 
$XVtraOLa¶V ILrVt VXppRrteG GeFLVLRQ�PaNLQJ PRGeO� +RZeYer� Lt haV QRt \et paVVeG LQtR OaZ���� 
7ZR RI the reIRrP LQLtLatLYeV Zere rRXQGO\ FrLtLFLVeG aQG Zere GeVFrLEeG aV ³ERtFheG´���9  7here 
ZaV FRQIOatLRQ RI the FRQFeptV RI VXppRrteG aQG VXEVtLtXteG GeFLVLRQ�PaNLQJ E\ FreatLQJ 
³VXppRrtLYe JXarGLaQV´ aQG ³VXppRrtLYe attRrQe\V´� aV ZeOO aV a prRpRVaO IRr e[peGLteG 
appRLQtPeQt RI pareQtV aV JXarGLaQV Rr aGPLQLVtratRrV RI FhLOGreQ OaFNLQJ GeFLVLRQ�PaNLQJ 
FapaFLt\ RQ tXrQLQJ 1����� 

 

2B:  LEGAL PRINCIPLES 
Supported decision-making – in law

���� 6XppRrteG GeFLVLRQ�PaNLQJ LV a FeQtraO FRQFept LQ art 1� RI the C53'�   ,t LV EaVeG RQ the 
LGea that aOO aGXOtV� e[Fept LQ OLPLteG FLrFXPVtaQFeV� haYe VRPe OeYeO RI aELOLt\ aQG VhRXOG Ee 
eQtLtOeG tR PaNe GeFLVLRQV e[preVVLQJ theLr ZLOO aQG preIereQFeV� EXt Pa\ reTXLre Yar\LQJ 
OeYeOV RI VXppRrt tR GR VR� 5ather thaQ TXeVtLRQ Zhether a perVRQ haV FapaFLt\ tR PaNe 
GeFLVLRQV ± reIOeFtLQJ a ³ELQar\ YLeZ´ RI FapaFLt\ aQG GeFLVLRQ�PaNLQJ ± the preIeraEOe 
apprRaFh LV tR aVN Zhat OeYeO RI VXppRrt� Rr Zhat PeFhaQLVPV� are QeFeVVar\ tR VXppRrt 
peRpOe tR e[preVV theLr ZLOO Rr preIereQFeV���1  6XppRrteG GeFLVLRQ�PaNLQJ FaQ Ee reIerreG tR 
aV a prRFeVV� a PeFhaQLVP� a V\VteP� Rr a IraPeZRrN���� 7he FRQFept eQFRPpaVVeV a raQJe 
RI VXppRrt PeFhaQLVPV IrRP LQIRrPaO tR IRrPaO�  CarQe\ VXPParLVeV a QXPEer RI theVe� ��� 

1� eIIeFtLYe FRPPXQLFatLRQ� eVpeFLaOO\ LQ prRYLGLQJ LQIRrPatLRQ aQG aGYLFe tR a perVRQ 
aQG  eQVXrLQJ the\ are aEOe tR FRPPXQLFate theLr GeFLVLRQV tR RtherV� 

�� VpeQGLQJ tLPe tR GeterPLQe a perVRQ¶V preIereQFeV aQG ZLVheV� 

�� LQIRrPaO reOatLRQVhLpV RI VXppRrt EetZeeQ a perVRQ aQG PePEerV RI theLr VRFLaO 
QetZRrNV� 

�� aJreePeQtV Rr appRLQtPeQtV tR LQGLFate that a reOatLRQVhLp RI VXppRrt e[LVtV� aQG 

                                                
���  9LFtRrLaQ /aZ 5eIRrP CRPPLVVLRQ� aERYe Q ���� at [[YLL aQG [OL�  $ VLPLOar FRQtLQXXP FRQFept ZaV 

GeYeORpeG �aQG VXEVeTXeQtO\ reYLVeG� LQ the ,rLVh $VVLVteG 'eFLVLRQ�0aNLQJ %LOO� Vee Chapter 1C� 
���  *XarGLaQVhLp aQG $GPLQLVtratLRQ �*	$� %LOO ��1�� 7hLV ZaV a partQer %LOO tR the 3RZerV RI $ttRrQe\ %LOO 

��1�� ZhLFh ZaV paVVeG aQG the $Ft FRPPeQFeG RQ 1 6eptePEer ��1�� 7he *	$ %LOO GLG QRt paVV 
EeIRre the ��1� eOeFtLRQV� ZhLFh the JRYerQLQJ FRQVerYatLYe FRaOLtLRQ ORVt�  7he %LOO LV QR ORQJer OLVteG 
RQ the 9LFtRrLaQ /eJLVOatLRQ aQG 3arOLaPeQtar\ 'RFXPeQtV ZeEVLte �ZZZ�OeJLVOatLRQ�YLF�JRY�aX�� 

��9   7 CarQe\ ³:hat GReV the 81 C53' aQG 6XppRrteG 'eFLVLRQ�PaNLQJ 0eaQ LQ the 5eaO :RrOG"´ 
3reVeQtatLRQ tR CapaFLt\ $XVtraOLa FRQIereQFe� 6\GQe\� 1� 1RYePEer ��1��  

���  7 CarQe\ ³6XppRrtLQJ 3eRpOe ZLth CRJQLtLYe 'LVaELOLtLeV ZLth 'eFLVLRQ�0aNLQJ� $Q\ $XVtraOLaQ /aZ 
5eIRrP CRQtrLEXtLRQV"´ ���1�� 1���� 6\GQe\ /aZ 6FhRRO /eJaO 6tXGLeV 5eVearFh 3aper at �� CarQe\� 
aERYe Q ��9� 

��1    $XVtraOLaQ repRrt� aERYe Q ��� at 9�� 
���    %rRZQLQJ� %LJE\ aQG 'RXJOaV� aERYe Q ��� at ��� 
���    7 CarQe\ ³3artLFLpatLRQ aQG 6erYLFe $FFeVV 5LJhtV IRr 3eRpOe ZLth ,QteOOeFtXaO 'LVaELOLt\� $ 5ROe IRr the 

/aZ"´ ���1�� �� - ,QteOO 'eYeO 'LVaE �9 at ��� 
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�� VtatXtRr\ reOatLRQVhLpV RI VXppRrt ± Zhether thrRXJh prLYate Rr FRXrt�trLEXQaO 
appRLQtPeQt� 

���1 8QOLNe traGLtLRQaO JXarGLaQVhLp OaZ� VXppRrteG GeFLVLRQ�PaNLQJ IRFXVeV RQ peRpOe retaLQLQJ 
theLr legal pRZerV RI GeFLVLRQ� EXt a thLrG part\ LV aXthRrLVeG E\ OaZ tR GR VXFh thLQJV aV 
prRYLGe aVVLVtaQFe� Rr aFFeVV aQG Vhare theLr perVRQaO LQIRrPatLRQ����  $V XQGerVtRRG LQ 
hXPaQ rLJhtV OaZ� VXppRrteG GeFLVLRQ�PaNLQJ LQYROYeV PRre thaQ VXppRrt with GeFLVLRQ�
PaNLQJ� Lt LV aERXt prRYLGLQJ aQ aOterQatLYe OeJaO PeFhaQLVP that JLYe peRpOe OeJaO VtaQGLQJ 
Zhere pRVVLEOe aQG tR reFRJQLVe theLr QeeGV ZLthLQ the IraPeZRrN RI the OaZ���� 

���� /eJaO FapaFLt\ FaQ Ee XQGerVtRRG aV a FRQtLQXXP LQ ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ RFFXrV 
thrRXJhRXt�  7here LV a pRLQt aORQJ the FRQtLQXXP LQ ZhLFh a perVRQ Pa\ Ee IRXQG XQaEOe tR 
PaNe a OeJaOO\ ELQGLQJ GeFLVLRQ� eYeQ ZLth VXppRrt �here the perVRQ ORVeV OeJaO aJeQF\ EXt 
retaLQV OeJaO VtaQGLQJ�����  :here thLV pRLQt LV tR Ee IRXQG GepeQGV RQ the FRPpOe[Lt\ RI the 
GeFLVLRQ�   %Xt the OLNeO\ ZLOO aQG preIereQFeV RI the perVRQ VtLOO rePaLQ FeQtraO tR the GeFLVLRQ�
PaNLQJ prRFeVV�  

���� 7here are VRPe FhaOOeQJeV LQ eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53'� 7he OaFN 
RI a FOear GeILQLtLRQ RI VXppRrteG GeFLVLRQ�PaNLQJ haV OeG tR FRQFeptXaO FRQIXVLRQ aERXt Zhat 
Lt PeaQV LQ OaZ� ,tV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\ LV QRt eQtLreO\ FOear� 1Rr LV Lt 
FOear hRZ VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI VXppRrteG GeFLVLRQ�PaNLQJ 
are tR FR�e[LVt� 7here ZLOO Ee VRPe VLtXatLRQV ZheQ a perVRQ LV FRPpOeteO\ XQaEOe tR partLFLpate 
LQ GeFLVLRQV� VXFh aV ZheQ LQ a FRPa� 7here ZLOO aOVR Ee FLrFXPVtaQFeV Zhere a perVRQ ZLth 
LPpaLreG FapaFLt\ LV JLYeQ VXppRrt EXt the\ Pa\ VtLOO OaFN the aELOLt\ tR PaNe a GeFLVLRQ IRr 
thePVeOYeV� ,Q theVe VLtXatLRQV a VXEVtLtXte GeFLVLRQ�PaNer ZLOO QeeG tR PaNe a GeFLVLRQ IRr 
theP� 

Supported decision-making – a legal principle 

���� ([LVtLQJ OeJaO prLQFLpOeV LQ ERth the 0C$ aQG 3335 $Ft LPpOLFLtO\ aVVXPe that there LV a rROe 
IRr VXppRrteG GeFLVLRQ�PaNLQJ� PRre e[preVVO\ VR LQ the 0C$�  7heVe OeJaO prLQFLpOeV aQG 
FRQFeptV JRYerQ aOO GeFLVLRQV PaGe aQG aFtLRQV taNeQ XQGer ERth PeQtaO FapaFLt\ OaZV�  7he\ 
are the aLGV tR LQterpretLQJ the OaZ�  %Rth the 0C$ aQG the 3335 $Ft haYe prLQFLpOeV that are 
reParNaEO\ VLPLOar e[Fept IRr the 0C$¶V RYerrLGLQJ GeFLVLRQ�PaNLQJ prLQFLpOe RI the perVRQ¶V 
EeVt LQtereVtV����  %\ FRPparLVRQ� EeVt LQtereVtV LV QRt aQ e[preVV prLQFLpOe RI the 3335 $Ft� 
LQVteaG LtV prLPar\ REMeFtLYeV are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG tR Pa[LPLVe 
the perVRQ¶V FapaFLt\ tR partLFLpate LQ GeFLVLRQ�PaNLQJ���� 

  

                                                
���   7 CarQe\� aERYe Q ��� at ��� 
���   %rRZQLQJ� aERYe Q ��� at ��� 
���    %rRZQLQJ� aERYe Q ��� at �9� 
���    0eQtaO CapaFLt\ $Ft ����� VV 1��� aQG �� 
���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ��1� aQG ���� 8QGer the +'C CRGe� Zhere a 

perVRQ haV GLPLQLVheG FRPpeteQFe IRr GeFLVLRQ�PaNLQJ the\ VtLOO retaLQ the rLJht tR PaNe LQIRrPeG 
FhRLFeV aQG JLYe LQIRrPeG FRQVeQt� tR the e[teQt apprRprLate tR hLV Rr her OeYeO RI FRPpeteQFe� 5LJht 
�����    

�� 
 

Figure 2: Legal principles

Mental Capacity Act

x Assumption of capacity

x All practicable steps to help make a 
decision

x Unwise decisions

x Best interests

x Less restrictive of the rights and 
freedoms

PPPR Act

x Presumption of capacity

x Maximising a person’s capacity to the 

greatest extent possible

x Imprudent decisions

x Least restrictive intervention

KEY : Red shows primary principles of the respective legislation

���� $OO OeJaO prLQFLpOeV LQ the 0C$ aQG the 3335 $Ft are XQGerpLQQeG E\ the ethLFaO QRtLRQ RI 
aXtRQRP\ tR a OeVVer Rr Jreater GeJree� eYeQ thRXJh the YaOXe RI aXtRQRP\ LQ VRPe VLtXatLRQV 
LV FRQteVteG�  7he preVXPptLRQ RI FapaFLt\���9 Pa[LPLVLQJ a perVRQ¶V FapaFLt\� aQG 
PaLQtaLQLQJ theLr IreeGRP tR PaNe XQZLVe GeFLVLRQV �LI FapaEOe Rr ³Fapa[´����� reIOeFt the OeJaO 
³rLJht´ tR QRQ�LQterIereQFe aQG tR PaNe GeFLVLRQV IRr RQe¶V VeOI� 

���� 7he ³XQZLVe GeFLVLRQV´ prLQFLpOe aVVertV that peRpOe are eQtLtOeG tR PaNe LPprXGeQt GeFLVLRQV 
VR ORQJ aV the\ haYe the FapaFLt\ tR GR VR���1  7hXV� a perVRQ FaQQRt Ee GeePeG tR OaFN 
FapaFLt\ MXVt EeFaXVe heaOth prRIeVVLRQaOV� Rr eYeQ the FRXrt� GLVaJree ZLth theLr GeFLVLRQV� 
%Xt PaNLQJ XQZLVe FhRLFeV Pa\ Ee VXIILFLeQt tR raLVe GRXEtV aV tR the perVRQ¶V FapaFLt\� IRr 
e[aPpOe� LI thLV LV RXt RI FharaFter����   ,t LV aQ aVVeVVPeQt RI a perVRQ¶V GeFLVLRQ�PaNLQJ 
aELOLt\ aQG QRt the VXEVtaQFe RI the GeFLVLRQ the\ PaNe� that LV reOeYaQt tR the FRXrt e[erFLVLQJ 
MXrLVGLFtLRQ�  'eVpLte thLV ³LPprXGeQFe OLPLtatLRQ´� XQGer the 3335 $Ft the FRXrt Pa\ VtLOO 
FRQVLGer that the appRLQtPeQt RI a ZeOIare JXarGLaQ LV the RQO\ Za\ tR aFhLeYe ³apprRprLate´ 
GeFLVLRQV� RQe RI the FrLterLa IRr appRLQtLQJ a ZeOIare JXarGLaQ.��� 

���� %Rth (QJOLVh aQG 1eZ =eaOaQG VtatXteV haYe prLQFLpOeV aNLQ tR the QRtLRQ RI VXppRrteG 
GeFLVLRQ�PaNLQJ EXt there are IeZ PeFhaQLVPV tR prLRrLtLVe Rr eQIRrFe theP� ,Q the 0C$� a 
perVRQ LV ³QRt tR Ee treateG aV XQaEOe tR PaNe a GeFLVLRQ XQOeVV aOO praFtLFaEOe VtepV tR heOp 
hLP tR GR VR haYe EeeQ taNeQ ZLthRXt VXFFeVV�´���  7he aFFRPpaQ\LQJ CRGe RI 3raFtLFe XQGer 
the 0C$ prRYLGeV JXLGaQFe tR prRIeVVLRQaOV aQG GeFLVLRQ�PaNerV RQ hRZ tR VXppRrt peRpOe 

                                                
��9    7he 3335 $Ft aIILrPV the FRPPRQ OaZ preVXPptLRQ RI FRPpeteQFe�  7he preVXPptLRQ LV reEXttaEOe aQG 

the OeJaO EXrGeQ RI eVtaEOLVhLQJ OaFN RI FRPpeteQFe IaOOV RQ the perVRQ aOOeJLQJ Lt� 7he preVXPptLRQ RI 
FRPpeteQFe appearV LQ V � 3art 1� 3erVRQaO 5LJhtV� V ��� 3art � 3rRpert\ 5LJhtV aQG V 9�% (QGXrLQJ 
3RZerV RI $ttRrQe\� the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 8QGer the +'C CRGe the 
preVXPptLRQ RI FRPpeteQFe LV reFRJQLVeG LQ 5LJht ����� 

���   ³Capa[�LQFapa[´ LV /atLQ IRr FapaEOe�LQFapaEOe� OatLQ�GLFtLRQar\�Qet� 
��1   0eQtaO CapaFLt\ $Ft ����� V 1���� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �����  
���   3 /ettV �eG�� Assessment of Mental Capacity, A Practical Guide for Doctors and Lawyers ��rG eG� 7he 

%rLtLVh 0eGLFaO $VVRFLatLRQ aQG the /aZ 6RFLet\� ��1�� at ��� 
���  3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1����� 
���   0eQtaO CapaFLt\ $Ft ����� V 1���� 
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�� VtatXtRr\ reOatLRQVhLpV RI VXppRrt ± Zhether thrRXJh prLYate Rr FRXrt�trLEXQaO 
appRLQtPeQt� 

���1 8QOLNe traGLtLRQaO JXarGLaQVhLp OaZ� VXppRrteG GeFLVLRQ�PaNLQJ IRFXVeV RQ peRpOe retaLQLQJ 
theLr legal pRZerV RI GeFLVLRQ� EXt a thLrG part\ LV aXthRrLVeG E\ OaZ tR GR VXFh thLQJV aV 
prRYLGe aVVLVtaQFe� Rr aFFeVV aQG Vhare theLr perVRQaO LQIRrPatLRQ����  $V XQGerVtRRG LQ 
hXPaQ rLJhtV OaZ� VXppRrteG GeFLVLRQ�PaNLQJ LQYROYeV PRre thaQ VXppRrt with GeFLVLRQ�
PaNLQJ� Lt LV aERXt prRYLGLQJ aQ aOterQatLYe OeJaO PeFhaQLVP that JLYe peRpOe OeJaO VtaQGLQJ 
Zhere pRVVLEOe aQG tR reFRJQLVe theLr QeeGV ZLthLQ the IraPeZRrN RI the OaZ���� 

���� /eJaO FapaFLt\ FaQ Ee XQGerVtRRG aV a FRQtLQXXP LQ ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ RFFXrV 
thrRXJhRXt�  7here LV a pRLQt aORQJ the FRQtLQXXP LQ ZhLFh a perVRQ Pa\ Ee IRXQG XQaEOe tR 
PaNe a OeJaOO\ ELQGLQJ GeFLVLRQ� eYeQ ZLth VXppRrt �here the perVRQ ORVeV OeJaO aJeQF\ EXt 
retaLQV OeJaO VtaQGLQJ�����  :here thLV pRLQt LV tR Ee IRXQG GepeQGV RQ the FRPpOe[Lt\ RI the 
GeFLVLRQ�   %Xt the OLNeO\ ZLOO aQG preIereQFeV RI the perVRQ VtLOO rePaLQ FeQtraO tR the GeFLVLRQ�
PaNLQJ prRFeVV�  

���� 7here are VRPe FhaOOeQJeV LQ eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53'� 7he OaFN 
RI a FOear GeILQLtLRQ RI VXppRrteG GeFLVLRQ�PaNLQJ haV OeG tR FRQFeptXaO FRQIXVLRQ aERXt Zhat 
Lt PeaQV LQ OaZ� ,tV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\ LV QRt eQtLreO\ FOear� 1Rr LV Lt 
FOear hRZ VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI VXppRrteG GeFLVLRQ�PaNLQJ 
are tR FR�e[LVt� 7here ZLOO Ee VRPe VLtXatLRQV ZheQ a perVRQ LV FRPpOeteO\ XQaEOe tR partLFLpate 
LQ GeFLVLRQV� VXFh aV ZheQ LQ a FRPa� 7here ZLOO aOVR Ee FLrFXPVtaQFeV Zhere a perVRQ ZLth 
LPpaLreG FapaFLt\ LV JLYeQ VXppRrt EXt the\ Pa\ VtLOO OaFN the aELOLt\ tR PaNe a GeFLVLRQ IRr 
thePVeOYeV� ,Q theVe VLtXatLRQV a VXEVtLtXte GeFLVLRQ�PaNer ZLOO QeeG tR PaNe a GeFLVLRQ IRr 
theP� 

Supported decision-making – a legal principle 

���� ([LVtLQJ OeJaO prLQFLpOeV LQ ERth the 0C$ aQG 3335 $Ft LPpOLFLtO\ aVVXPe that there LV a rROe 
IRr VXppRrteG GeFLVLRQ�PaNLQJ� PRre e[preVVO\ VR LQ the 0C$�  7heVe OeJaO prLQFLpOeV aQG 
FRQFeptV JRYerQ aOO GeFLVLRQV PaGe aQG aFtLRQV taNeQ XQGer ERth PeQtaO FapaFLt\ OaZV�  7he\ 
are the aLGV tR LQterpretLQJ the OaZ�  %Rth the 0C$ aQG the 3335 $Ft haYe prLQFLpOeV that are 
reParNaEO\ VLPLOar e[Fept IRr the 0C$¶V RYerrLGLQJ GeFLVLRQ�PaNLQJ prLQFLpOe RI the perVRQ¶V 
EeVt LQtereVtV����  %\ FRPparLVRQ� EeVt LQtereVtV LV QRt aQ e[preVV prLQFLpOe RI the 3335 $Ft� 
LQVteaG LtV prLPar\ REMeFtLYeV are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG tR Pa[LPLVe 
the perVRQ¶V FapaFLt\ tR partLFLpate LQ GeFLVLRQ�PaNLQJ���� 

  

                                                
���   7 CarQe\� aERYe Q ��� at ��� 
���   %rRZQLQJ� aERYe Q ��� at ��� 
���    %rRZQLQJ� aERYe Q ��� at �9� 
���    0eQtaO CapaFLt\ $Ft ����� VV 1��� aQG �� 
���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ��1� aQG ���� 8QGer the +'C CRGe� Zhere a 

perVRQ haV GLPLQLVheG FRPpeteQFe IRr GeFLVLRQ�PaNLQJ the\ VtLOO retaLQ the rLJht tR PaNe LQIRrPeG 
FhRLFeV aQG JLYe LQIRrPeG FRQVeQt� tR the e[teQt apprRprLate tR hLV Rr her OeYeO RI FRPpeteQFe� 5LJht 
�����    

�� 
 

Figure 2: Legal principles

Mental Capacity Act

x Assumption of capacity

x All practicable steps to help make a 
decision

x Unwise decisions

x Best interests

x Less restrictive of the rights and 
freedoms

PPPR Act

x Presumption of capacity

x Maximising a person’s capacity to the 

greatest extent possible

x Imprudent decisions

x Least restrictive intervention

KEY : Red shows primary principles of the respective legislation

���� $OO OeJaO prLQFLpOeV LQ the 0C$ aQG the 3335 $Ft are XQGerpLQQeG E\ the ethLFaO QRtLRQ RI 
aXtRQRP\ tR a OeVVer Rr Jreater GeJree� eYeQ thRXJh the YaOXe RI aXtRQRP\ LQ VRPe VLtXatLRQV 
LV FRQteVteG�  7he preVXPptLRQ RI FapaFLt\���9 Pa[LPLVLQJ a perVRQ¶V FapaFLt\� aQG 
PaLQtaLQLQJ theLr IreeGRP tR PaNe XQZLVe GeFLVLRQV �LI FapaEOe Rr ³Fapa[´����� reIOeFt the OeJaO 
³rLJht´ tR QRQ�LQterIereQFe aQG tR PaNe GeFLVLRQV IRr RQe¶V VeOI� 

���� 7he ³XQZLVe GeFLVLRQV´ prLQFLpOe aVVertV that peRpOe are eQtLtOeG tR PaNe LPprXGeQt GeFLVLRQV 
VR ORQJ aV the\ haYe the FapaFLt\ tR GR VR���1  7hXV� a perVRQ FaQQRt Ee GeePeG tR OaFN 
FapaFLt\ MXVt EeFaXVe heaOth prRIeVVLRQaOV� Rr eYeQ the FRXrt� GLVaJree ZLth theLr GeFLVLRQV� 
%Xt PaNLQJ XQZLVe FhRLFeV Pa\ Ee VXIILFLeQt tR raLVe GRXEtV aV tR the perVRQ¶V FapaFLt\� IRr 
e[aPpOe� LI thLV LV RXt RI FharaFter����   ,t LV aQ aVVeVVPeQt RI a perVRQ¶V GeFLVLRQ�PaNLQJ 
aELOLt\ aQG QRt the VXEVtaQFe RI the GeFLVLRQ the\ PaNe� that LV reOeYaQt tR the FRXrt e[erFLVLQJ 
MXrLVGLFtLRQ�  'eVpLte thLV ³LPprXGeQFe OLPLtatLRQ´� XQGer the 3335 $Ft the FRXrt Pa\ VtLOO 
FRQVLGer that the appRLQtPeQt RI a ZeOIare JXarGLaQ LV the RQO\ Za\ tR aFhLeYe ³apprRprLate´ 
GeFLVLRQV� RQe RI the FrLterLa IRr appRLQtLQJ a ZeOIare JXarGLaQ.��� 

���� %Rth (QJOLVh aQG 1eZ =eaOaQG VtatXteV haYe prLQFLpOeV aNLQ tR the QRtLRQ RI VXppRrteG 
GeFLVLRQ�PaNLQJ EXt there are IeZ PeFhaQLVPV tR prLRrLtLVe Rr eQIRrFe theP� ,Q the 0C$� a 
perVRQ LV ³QRt tR Ee treateG aV XQaEOe tR PaNe a GeFLVLRQ XQOeVV aOO praFtLFaEOe VtepV tR heOp 
hLP tR GR VR haYe EeeQ taNeQ ZLthRXt VXFFeVV�´���  7he aFFRPpaQ\LQJ CRGe RI 3raFtLFe XQGer 
the 0C$ prRYLGeV JXLGaQFe tR prRIeVVLRQaOV aQG GeFLVLRQ�PaNerV RQ hRZ tR VXppRrt peRpOe 

                                                
��9    7he 3335 $Ft aIILrPV the FRPPRQ OaZ preVXPptLRQ RI FRPpeteQFe�  7he preVXPptLRQ LV reEXttaEOe aQG 

the OeJaO EXrGeQ RI eVtaEOLVhLQJ OaFN RI FRPpeteQFe IaOOV RQ the perVRQ aOOeJLQJ Lt� 7he preVXPptLRQ RI 
FRPpeteQFe appearV LQ V � 3art 1� 3erVRQaO 5LJhtV� V ��� 3art � 3rRpert\ 5LJhtV aQG V 9�% (QGXrLQJ 
3RZerV RI $ttRrQe\� the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 8QGer the +'C CRGe the 
preVXPptLRQ RI FRPpeteQFe LV reFRJQLVeG LQ 5LJht ����� 

���   ³Capa[�LQFapa[´ LV /atLQ IRr FapaEOe�LQFapaEOe� OatLQ�GLFtLRQar\�Qet� 
��1   0eQtaO CapaFLt\ $Ft ����� V 1���� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �����  
���   3 /ettV �eG�� Assessment of Mental Capacity, A Practical Guide for Doctors and Lawyers ��rG eG� 7he 

%rLtLVh 0eGLFaO $VVRFLatLRQ aQG the /aZ 6RFLet\� ��1�� at ��� 
���  3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1����� 
���   0eQtaO CapaFLt\ $Ft ����� V 1���� 
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tR XQGerVtaQG reOeYaQt LQIRrPatLRQ GXrLQJ aVVeVVPeQt RI theLr FapaFLt\ aQG tR eQhaQFe theLr 
FapaELOLtLeV IRr GeFLVLRQ�PaNLQJ���� 

���� ,Q the 3335 $Ft� RQe RI the prLPar\ REMeFtLYeV LV tR Pa[LPLVe a perVRQ¶V FapaFLt\ tR the 
JreateVt e[teQt pRVVLEOe�  7hLV LV VRPetLPeV reIerreG tR aV the ³ePpRZerPeQt prLQFLpOe´� 7hLV 
GeVFrLptLRQ RYerVtateV the ZeLJht attaFheG tR Lt LQ praFtLFe� aV Lt teQGV tR Ee RYerVhaGRZeG E\ 
the Rther prLPar\ REMeFtLYe RI PaNLQJ the OeaVt reVtrLFtLYe LQterYeQtLRQ����   %Rth theVe 
prLQFLpOeV JeQeraOO\ FRPe LQtR pOa\ RQO\ after a perVRQ haV EeeQ IRXQG tR OaFN FapaFLt\ aQG 
aQ LQterYeQtLRQ LV FRQVLGereG QeFeVVar\�  )Rr e[aPpOe� RQO\ aIter a ZeOIare JXarGLaQ haV EeeQ 
appRLQteG are the\ pOaFeG XQGer a GXt\ tR FRQVXOt the perVRQ VXEMeFt tR the RrGer aQG tR 
Pa[LPLVe theLr partLFLpatLRQ LQ GeFLVLRQV���� 

���9 7he ZeaNQeVV RI thLV OeJaO IraPeZRrN LV that there LV QR pRVLtLYe REOLJatLRQ tR VXppRrt the 
perVRQ tR e[erFLVe theLr FapaFLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV� Rr� pXt 
aQRther Za\� there LV QR presumption RI VXppRrteG GeFLVLRQ�PaNLQJ�  )XrtherPRre� LI a perVRQ 
OaFNV FapaFLt\ aQG LQterYeQtLRQ LV FRQVLGereG QeFeVVar\� the IraPeZRrN GReV QRt ePphaVLVe 
that theLr ZLOO aQG preIereQFeV are VtLOO tR Ee taNeQ LQtR aFFRXQt ZheQ GeFLVLRQV are PaGe E\ 
RtherV�  

 

2C:  ETHICS, AUTONOMY AND THE LAW 

Autonomy and capacity 

���� 7he OaZ¶V apprRaFh tR FapaFLt\ LV FRQVLVteQt ZLth a traGLtLRQaO OLEeraO aFFRXQt RI aXtRQRP\ 
EaVeG RQ LQGLYLGXaO rLJhtV aQG QRQ�LQterIereQFe� 7he OLEeraO aFFRXQt VtLOO pOaFeV OLPLtV RQ 
aXtRQRP\ tR aYRLG harP�   ,Q -RhQ 6tXart 0LOO¶V ZRrGV���� 

 7he RQO\ pXrpRVe IRr ZhLFh pRZer FaQ Ee rLJhtIXOO\ e[erFLVeG RYer aQ\ PePEer RI a 
FLYLOLVeG FRPPXQLt\ aJaLQVt hLV ZLOO� LV tR preYeQt harP tR RtherV«2Yer hLPVeOI� RYer hLV 
RZQ ERG\ aQG PLQG� the LQGLYLGXaO LV VRYereLJQ�  

���1 7here are RFFaVLRQV ZheQ the 6tate� thrRXJh the OaZ� PLJht OeJLtLPateO\ RYerrLGe the 
aXtRQRP\ RI LQGLYLGXaOV IRr theLr RZQ JRRG� IRr e[aPpOe� the PaQGatRr\ XVe RI ELNe heOPetV 
IRr rRaG VaIet\� Rr PeQtaO heaOth OaZV that RYerrLGe aQ LQGLYLGXaO¶V aXtRQRP\ tR prRteFt the 
LQGLYLGXaO IrRP GRLQJ harP tR VeOI Rr RtherV� 

���� $OthRXJh aXtRQRP\ LV QRt ZLthRXt OLPLtV� RQFe the rLJht tR aXtRQRP\ GReV arLVe� Lt LV aFFRrGeG 
prLPar\ VtatXV LQ a hLerarFh\ RI YaOXeV���9  ,I there LV a FRQIOLFt EetZeeQ aXtRQRP\ aQG Rther 

                                                
���   2IILFe RI the 3XEOLF *XarGLaQ Mental Capacity Act Code of Practice �762� /RQGRQ� ��1�� at �9� 
���   7he REMeFtLYe RI Pa[LPLVLQJ a perVRQ¶V partLFLpatLRQ tR the JreateVt e[teQt pRVVLEOe LV rareO\ reIerreG tR 

LQ )aPLO\ CRXrt MXGJPeQtV�  
���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1�� 
���    -6 0LOO On Liberty �-RhQ 3arNer 	 6RQ� /RQGRQ� 1��9��  -6 0LOO LV RIteQ FLteG E\ -XGJeV LQ reIXVaO RI 

treatPeQt FaVeV� )Rr e[aPpOe� Nottinghamshire Healthcare NHS Trust v RC� aERYe Q 191� at >1�1��@� 
��9    2Qe RI the PRVt LQIOXeQtLaO te[tV LQ PeGLFaO ethLFV Zhere the prLQFLpOe RI aXtRQRP\ haV EeeQ aFFRrGeG 

VtatXV aERYe Rther prLQFLpOeV VXFh aV EeQeILFeQFe LV 7/ %eaXFhaPp aQG -) ChLOGreVV� Principles of 
Biomedical Ethics ��th eG� 2[IRrG 8QLYerVLt\ 3reVV�  1eZ <RrN� ��1��� 

�� 
 

YaOXeV� reVpeFt IRr aXtRQRP\ GLFtateV that GeFLVLRQ�PaNLQJ pRZer PXVt Ee IXOO\ VLtXateG LQ the 
LQGLYLGXaO reJarGOeVV RI FRQVeTXeQFeV IRr the perVRQ¶V ZeOIare aQG eYeQ IRr theLr OLIe��9�  

���� CapaFLt\ LV VaLG tR Ee the JateNeeper IRr aXtRQRP\��91  aV ePERGLeG LQ the OeJaO prLQFLpOeV RI 
the preVXPptLRQ RI FRPpeteQFe aQG that a perVRQ LV eQtLtOeG tR PaNe LPprXGeQt GeFLVLRQV �LQ 
(QJOLVh OaZ� ³XQZLVe GeFLVLRQV´� VR ORQJ aV the\ are FRQVLGereG tR haYe the FapaFLt\ tR GR 
VR��9�   7hLV ³ErLJhtOLQe´ GLYLVLRQ EetZeeQ FapaFLt\ aQG LQFapaFLt\� hRZeYer� aYRLGV ErRaGer 
TXeVtLRQV RI GeFLVLRQ�PaNLQJ aJeQF\ �aQG tR Ee reFRJQLVeG aV ³aQ aFtRr LQ OaZ´�� preIerrLQJ 
LQVteaG tR VhRehRrQ TXeVtLRQV RI aJeQF\ LQtR the teVt RI FapaFLt\��9�   7he prREOeP ZLth thLV 
ErLJhtOLQe apprRaFh LV the IaLOXre tR reFRJQLVe the e[teQt tR ZhLFh peRpOe ZLth LPpaLreG 
FapaFLt\ FaQ trXO\ e[erFLVe theLr aXtRQRP\�  $V 'RQQeOO\ e[pOaLQV��9� 

 $ perVRQ ZLth GePeQtLa IRrFeG tR FhRRVe EetZeeQ FRQtLQXLQJ tR OLYe at hRPe ZLth aQ 
aEXVLYe FhLOG Rr OLIe LQ a QXrVLQJ hRPe� FaQ harGO\ Ee GeVFrLEeG aV aQ aXtRQRPRXV aJeQt� 
QRtZLthVtaQGLQJ Zhether Rr QRt he Rr Vhe PeetV a OeJaO VtaQGarG IRr FapaFLt\� 

���� ,Q VettLQJ ERXQGarLeV RI PeQtaO FapaFLt\� LI the perVRQ¶V GeFLVLRQ ILtV ZLth VRFLetaO QRrPV� there 
LV a teQGeQF\ tR reJarG the GeFLVLRQ aV GePRQVtratLQJ the perVRQ¶V FapaFLt\�  ,I hRZeYer� the 
GeFLVLRQ GLIIerV IrRP VRFLetaO QRrPV� Lt LV PRre OLNeO\ that the perVRQ¶V FapaFLt\ LV 
TXeVtLRQeG��9�   ,QterYeQtLRQ RQ the EaVLV RI LQFapaFLt\ LV aQ LPpRrtaQt FRPpRQeQt RI the OaZ¶V 
apprRaFh tR heaOthFare GeFLVLRQ�PaNLQJ� Zhere there LV a QeeG tR EaOaQFe the YaOXeV RI 
aXtRQRP\ �VeOI�GeterPLQatLRQ� aQG EeQeILFeQFe �ZeOO�EeLQJ���9�    

Autonomy and the importance of relationships 

���� 7here LV a VXEVtaQtLaO ERG\ RI OLteratXre LQ ELRethLFV that LV FrLtLFaO RI the OLEeraO QRtLRQ RI 
aXtRQRP\ EeFaXVe Lt LV YLeZeG aV tRR LQGLYLGXaOLVtLF aQG LQFRQVLVteQt ZLth Rther LPpRrtaQt 
YaOXeV� VXFh aV GLJQLt\�9� Rr trXVt��9�  7here haV EeeQ LQFreaVeG reFRJQLtLRQ RI aXtRQRP\ aV 
a reOatLRQaO FRQFept� ,Q eVVeQFe� reOatLRQaO aXtRQRP\ treatV a perVRQ¶V aJeQF\ aV VhapeG Rr 
eYeQ FRQVtLtXteG E\ theLr eQYLrRQPeQt aQG VXppRrtLQJ reOatLRQVhLpV ZLth RtherV��99 eYeQ 
thRXJh reOatLRQVhLpV FaQ aOVR Ee RppreVVLYe aQG a threat tR a perVRQ¶V aXtRQRP\�  %e\RQG 
aJreePeQt that aXtRQRP\ LV YaOXaEOe aQG FaQQRt Ee VeparateG IrRP reOatLRQaO aQG VRFLaO 
FRQGLtLRQV� there are GLYerVe apprRaFheV tR reOatLRQaO aXtRQRP\� ��� 

���� :hLOe reVpeFt IRr aXtRQRP\ LV FeQtraO tR the hXPaQ rLJhtV IraPeZRrN� Rther YaOXeV� LQFOXGLQJ 
reVpeFt IRr GLJQLt\ are aOVR LPpRrtaQt���1  7he C53'¶V apprRaFh tR OeJaO FapaFLt\ haV OarJeO\ 

                                                
�9�    'RQQeOO\� aERYe Q ��� at �1� 
�91    'RQQeOO\� aERYe Q ��� at Chapter �� 
�9�     3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �����  
�9�    'RQQeOO\, aERYe Q ��� at �9 � ��. 
�9�    'RQQeOO\� aERYe Q �� at ����  7hLV e[aPpOe LV LQ reIereQFe tR the GeYeORpPeQt RI the YXOQeraELOLt\�EaVeG 

LQhereQt MXrLVGLFtLRQ LQ (QJOaQG� 
�9�    0 %ra]Ler aQG ( CaYe Medicine, Patients and the Law ��th eG 3eQJXLQ %RRNV� /RQGRQ� ��11� at ��� 
�9�    %XFhaQaQ aQG %rRFN� aERYe Q ��� 
�9�     C )RVter Choosing Life and Choosing Death: The tyranny of autonomy in medical ethics and law �+art 

3XEOLVhLQJ� 3RrtOaQG 	 2[IRrG� ���9�� 
�9�     2 2¶1eLOO Autonomy and Trust in Bioethics �CaPErLGJe 8QLYerVLt\ 3reVV� CaPErLGJe� ������  
�99     5eOatLRQaO PRGeOV RI aXtRQRP\ haYe EeeQ LQIOXeQtLaO aPRQJ IePLQLVt theRrLVtV ZLth VRPe apprRaFheV 

PRre FRQtrRYerVLaO thaQ RtherV�  6ee C 0aF.eQ]Le aQG 1 6tROMar �eGV� Relational Autonomy: Feminist 
Perspectives on Autonomy, Agency and the Social Self �2[IRrG 8QLYerVLt\ 3reVV� 1eZ <RrN� ������ 6ee 
aOVR - +errLQJ Relational Autonomy and Family Law �6prLQJer� 1eZ <RrN� ��1���  

���    6erLeV� aERYe Q ���� 
��1    7he VtateG pXrpRVe RI the C53' LQ art 1 LV tR ³prRPRte� prRteFt aQG eQVXre the IXOO aQG eTXaO eQMR\PeQt 

RI aOO hXPaQ rLJhtV aQG IXQGaPeQtaO IreeGRPV E\ aOO perVRQV ZLth GLVaELOLtLeV� aQG tR prRPRte reVpeFt 
IRr theLr LQhereQt GLJQLt\´�  6ee aOVR art 1�� IreeGRP IrRP tRrtXre aQG LQhXPaQ aQG GeJraGLQJ treatPeQt� 
art 1�� reVpeFt IRr ph\VLFaO aQG PeQtaO LQteJrLt\� aQG art ��� reVpeFt IRr prLYaF\� 
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tR XQGerVtaQG reOeYaQt LQIRrPatLRQ GXrLQJ aVVeVVPeQt RI theLr FapaFLt\ aQG tR eQhaQFe theLr 
FapaELOLtLeV IRr GeFLVLRQ�PaNLQJ���� 

���� ,Q the 3335 $Ft� RQe RI the prLPar\ REMeFtLYeV LV tR Pa[LPLVe a perVRQ¶V FapaFLt\ tR the 
JreateVt e[teQt pRVVLEOe�  7hLV LV VRPetLPeV reIerreG tR aV the ³ePpRZerPeQt prLQFLpOe´� 7hLV 
GeVFrLptLRQ RYerVtateV the ZeLJht attaFheG tR Lt LQ praFtLFe� aV Lt teQGV tR Ee RYerVhaGRZeG E\ 
the Rther prLPar\ REMeFtLYe RI PaNLQJ the OeaVt reVtrLFtLYe LQterYeQtLRQ����   %Rth theVe 
prLQFLpOeV JeQeraOO\ FRPe LQtR pOa\ RQO\ after a perVRQ haV EeeQ IRXQG tR OaFN FapaFLt\ aQG 
aQ LQterYeQtLRQ LV FRQVLGereG QeFeVVar\�  )Rr e[aPpOe� RQO\ aIter a ZeOIare JXarGLaQ haV EeeQ 
appRLQteG are the\ pOaFeG XQGer a GXt\ tR FRQVXOt the perVRQ VXEMeFt tR the RrGer aQG tR 
Pa[LPLVe theLr partLFLpatLRQ LQ GeFLVLRQV���� 

���9 7he ZeaNQeVV RI thLV OeJaO IraPeZRrN LV that there LV QR pRVLtLYe REOLJatLRQ tR VXppRrt the 
perVRQ tR e[erFLVe theLr FapaFLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV� Rr� pXt 
aQRther Za\� there LV QR presumption RI VXppRrteG GeFLVLRQ�PaNLQJ�  )XrtherPRre� LI a perVRQ 
OaFNV FapaFLt\ aQG LQterYeQtLRQ LV FRQVLGereG QeFeVVar\� the IraPeZRrN GReV QRt ePphaVLVe 
that theLr ZLOO aQG preIereQFeV are VtLOO tR Ee taNeQ LQtR aFFRXQt ZheQ GeFLVLRQV are PaGe E\ 
RtherV�  

 

2C:  ETHICS, AUTONOMY AND THE LAW 

Autonomy and capacity 

���� 7he OaZ¶V apprRaFh tR FapaFLt\ LV FRQVLVteQt ZLth a traGLtLRQaO OLEeraO aFFRXQt RI aXtRQRP\ 
EaVeG RQ LQGLYLGXaO rLJhtV aQG QRQ�LQterIereQFe� 7he OLEeraO aFFRXQt VtLOO pOaFeV OLPLtV RQ 
aXtRQRP\ tR aYRLG harP�   ,Q -RhQ 6tXart 0LOO¶V ZRrGV���� 

 7he RQO\ pXrpRVe IRr ZhLFh pRZer FaQ Ee rLJhtIXOO\ e[erFLVeG RYer aQ\ PePEer RI a 
FLYLOLVeG FRPPXQLt\ aJaLQVt hLV ZLOO� LV tR preYeQt harP tR RtherV«2Yer hLPVeOI� RYer hLV 
RZQ ERG\ aQG PLQG� the LQGLYLGXaO LV VRYereLJQ�  

���1 7here are RFFaVLRQV ZheQ the 6tate� thrRXJh the OaZ� PLJht OeJLtLPateO\ RYerrLGe the 
aXtRQRP\ RI LQGLYLGXaOV IRr theLr RZQ JRRG� IRr e[aPpOe� the PaQGatRr\ XVe RI ELNe heOPetV 
IRr rRaG VaIet\� Rr PeQtaO heaOth OaZV that RYerrLGe aQ LQGLYLGXaO¶V aXtRQRP\ tR prRteFt the 
LQGLYLGXaO IrRP GRLQJ harP tR VeOI Rr RtherV� 

���� $OthRXJh aXtRQRP\ LV QRt ZLthRXt OLPLtV� RQFe the rLJht tR aXtRQRP\ GReV arLVe� Lt LV aFFRrGeG 
prLPar\ VtatXV LQ a hLerarFh\ RI YaOXeV���9  ,I there LV a FRQIOLFt EetZeeQ aXtRQRP\ aQG Rther 

                                                
���   2IILFe RI the 3XEOLF *XarGLaQ Mental Capacity Act Code of Practice �762� /RQGRQ� ��1�� at �9� 
���   7he REMeFtLYe RI Pa[LPLVLQJ a perVRQ¶V partLFLpatLRQ tR the JreateVt e[teQt pRVVLEOe LV rareO\ reIerreG tR 

LQ )aPLO\ CRXrt MXGJPeQtV�  
���    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1�� 
���    -6 0LOO On Liberty �-RhQ 3arNer 	 6RQ� /RQGRQ� 1��9��  -6 0LOO LV RIteQ FLteG E\ -XGJeV LQ reIXVaO RI 

treatPeQt FaVeV� )Rr e[aPpOe� Nottinghamshire Healthcare NHS Trust v RC� aERYe Q 191� at >1�1��@� 
��9    2Qe RI the PRVt LQIOXeQtLaO te[tV LQ PeGLFaO ethLFV Zhere the prLQFLpOe RI aXtRQRP\ haV EeeQ aFFRrGeG 

VtatXV aERYe Rther prLQFLpOeV VXFh aV EeQeILFeQFe LV 7/ %eaXFhaPp aQG -) ChLOGreVV� Principles of 
Biomedical Ethics ��th eG� 2[IRrG 8QLYerVLt\ 3reVV�  1eZ <RrN� ��1��� 

�� 
 

YaOXeV� reVpeFt IRr aXtRQRP\ GLFtateV that GeFLVLRQ�PaNLQJ pRZer PXVt Ee IXOO\ VLtXateG LQ the 
LQGLYLGXaO reJarGOeVV RI FRQVeTXeQFeV IRr the perVRQ¶V ZeOIare aQG eYeQ IRr theLr OLIe��9�  

���� CapaFLt\ LV VaLG tR Ee the JateNeeper IRr aXtRQRP\��91  aV ePERGLeG LQ the OeJaO prLQFLpOeV RI 
the preVXPptLRQ RI FRPpeteQFe aQG that a perVRQ LV eQtLtOeG tR PaNe LPprXGeQt GeFLVLRQV �LQ 
(QJOLVh OaZ� ³XQZLVe GeFLVLRQV´� VR ORQJ aV the\ are FRQVLGereG tR haYe the FapaFLt\ tR GR 
VR��9�   7hLV ³ErLJhtOLQe´ GLYLVLRQ EetZeeQ FapaFLt\ aQG LQFapaFLt\� hRZeYer� aYRLGV ErRaGer 
TXeVtLRQV RI GeFLVLRQ�PaNLQJ aJeQF\ �aQG tR Ee reFRJQLVeG aV ³aQ aFtRr LQ OaZ´�� preIerrLQJ 
LQVteaG tR VhRehRrQ TXeVtLRQV RI aJeQF\ LQtR the teVt RI FapaFLt\��9�   7he prREOeP ZLth thLV 
ErLJhtOLQe apprRaFh LV the IaLOXre tR reFRJQLVe the e[teQt tR ZhLFh peRpOe ZLth LPpaLreG 
FapaFLt\ FaQ trXO\ e[erFLVe theLr aXtRQRP\�  $V 'RQQeOO\ e[pOaLQV��9� 

 $ perVRQ ZLth GePeQtLa IRrFeG tR FhRRVe EetZeeQ FRQtLQXLQJ tR OLYe at hRPe ZLth aQ 
aEXVLYe FhLOG Rr OLIe LQ a QXrVLQJ hRPe� FaQ harGO\ Ee GeVFrLEeG aV aQ aXtRQRPRXV aJeQt� 
QRtZLthVtaQGLQJ Zhether Rr QRt he Rr Vhe PeetV a OeJaO VtaQGarG IRr FapaFLt\� 

���� ,Q VettLQJ ERXQGarLeV RI PeQtaO FapaFLt\� LI the perVRQ¶V GeFLVLRQ ILtV ZLth VRFLetaO QRrPV� there 
LV a teQGeQF\ tR reJarG the GeFLVLRQ aV GePRQVtratLQJ the perVRQ¶V FapaFLt\�  ,I hRZeYer� the 
GeFLVLRQ GLIIerV IrRP VRFLetaO QRrPV� Lt LV PRre OLNeO\ that the perVRQ¶V FapaFLt\ LV 
TXeVtLRQeG��9�   ,QterYeQtLRQ RQ the EaVLV RI LQFapaFLt\ LV aQ LPpRrtaQt FRPpRQeQt RI the OaZ¶V 
apprRaFh tR heaOthFare GeFLVLRQ�PaNLQJ� Zhere there LV a QeeG tR EaOaQFe the YaOXeV RI 
aXtRQRP\ �VeOI�GeterPLQatLRQ� aQG EeQeILFeQFe �ZeOO�EeLQJ���9�    

Autonomy and the importance of relationships 

���� 7here LV a VXEVtaQtLaO ERG\ RI OLteratXre LQ ELRethLFV that LV FrLtLFaO RI the OLEeraO QRtLRQ RI 
aXtRQRP\ EeFaXVe Lt LV YLeZeG aV tRR LQGLYLGXaOLVtLF aQG LQFRQVLVteQt ZLth Rther LPpRrtaQt 
YaOXeV� VXFh aV GLJQLt\�9� Rr trXVt��9�  7here haV EeeQ LQFreaVeG reFRJQLtLRQ RI aXtRQRP\ aV 
a reOatLRQaO FRQFept� ,Q eVVeQFe� reOatLRQaO aXtRQRP\ treatV a perVRQ¶V aJeQF\ aV VhapeG Rr 
eYeQ FRQVtLtXteG E\ theLr eQYLrRQPeQt aQG VXppRrtLQJ reOatLRQVhLpV ZLth RtherV��99 eYeQ 
thRXJh reOatLRQVhLpV FaQ aOVR Ee RppreVVLYe aQG a threat tR a perVRQ¶V aXtRQRP\�  %e\RQG 
aJreePeQt that aXtRQRP\ LV YaOXaEOe aQG FaQQRt Ee VeparateG IrRP reOatLRQaO aQG VRFLaO 
FRQGLtLRQV� there are GLYerVe apprRaFheV tR reOatLRQaO aXtRQRP\� ��� 

���� :hLOe reVpeFt IRr aXtRQRP\ LV FeQtraO tR the hXPaQ rLJhtV IraPeZRrN� Rther YaOXeV� LQFOXGLQJ 
reVpeFt IRr GLJQLt\ are aOVR LPpRrtaQt���1  7he C53'¶V apprRaFh tR OeJaO FapaFLt\ haV OarJeO\ 

                                                
�9�    'RQQeOO\� aERYe Q ��� at �1� 
�91    'RQQeOO\� aERYe Q ��� at Chapter �� 
�9�     3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �����  
�9�    'RQQeOO\, aERYe Q ��� at �9 � ��. 
�9�    'RQQeOO\� aERYe Q �� at ����  7hLV e[aPpOe LV LQ reIereQFe tR the GeYeORpPeQt RI the YXOQeraELOLt\�EaVeG 

LQhereQt MXrLVGLFtLRQ LQ (QJOaQG� 
�9�    0 %ra]Ler aQG ( CaYe Medicine, Patients and the Law ��th eG 3eQJXLQ %RRNV� /RQGRQ� ��11� at ��� 
�9�    %XFhaQaQ aQG %rRFN� aERYe Q ��� 
�9�     C )RVter Choosing Life and Choosing Death: The tyranny of autonomy in medical ethics and law �+art 

3XEOLVhLQJ� 3RrtOaQG 	 2[IRrG� ���9�� 
�9�     2 2¶1eLOO Autonomy and Trust in Bioethics �CaPErLGJe 8QLYerVLt\ 3reVV� CaPErLGJe� ������  
�99     5eOatLRQaO PRGeOV RI aXtRQRP\ haYe EeeQ LQIOXeQtLaO aPRQJ IePLQLVt theRrLVtV ZLth VRPe apprRaFheV 

PRre FRQtrRYerVLaO thaQ RtherV�  6ee C 0aF.eQ]Le aQG 1 6tROMar �eGV� Relational Autonomy: Feminist 
Perspectives on Autonomy, Agency and the Social Self �2[IRrG 8QLYerVLt\ 3reVV� 1eZ <RrN� ������ 6ee 
aOVR - +errLQJ Relational Autonomy and Family Law �6prLQJer� 1eZ <RrN� ��1���  

���    6erLeV� aERYe Q ���� 
��1    7he VtateG pXrpRVe RI the C53' LQ art 1 LV tR ³prRPRte� prRteFt aQG eQVXre the IXOO aQG eTXaO eQMR\PeQt 

RI aOO hXPaQ rLJhtV aQG IXQGaPeQtaO IreeGRPV E\ aOO perVRQV ZLth GLVaELOLtLeV� aQG tR prRPRte reVpeFt 
IRr theLr LQhereQt GLJQLt\´�  6ee aOVR art 1�� IreeGRP IrRP tRrtXre aQG LQhXPaQ aQG GeJraGLQJ treatPeQt� 
art 1�� reVpeFt IRr ph\VLFaO aQG PeQtaO LQteJrLt\� aQG art ��� reVpeFt IRr prLYaF\� 
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GraZQ RQ the QRtLRQ RI reOatLRQaO aXtRQRP\���� $ reOatLRQaO apprRaFh tR FapaFLt\ aVVeVVPeQtV 
IRr e[aPpOe� reTXLreV a VhLIt LQ IRFXV aZa\ IrRP teVtLQJ the LQterQaO ZRrNLQJV RI the LQGLYLGXaO¶V 
PLQG aQG LQVteaG reTXLreV that aFFRXQt Ee taNeQ RI the ZLGer FRQte[t� ERth VtrXFtXraO aQG 
perVRQaO� ZhLFh LQIOXeQFeV the perVRQ¶V FapaFLt\�   $V 'RQQeOO\ Va\V� ��� 

7he FapaFLt\ aVVeVVRr Pa\ QR ORQJer Ee YLeZeG aV aQ REMeFtLYe RXtVLGer ZhR teVtV the 
patLeQt aQG GeFLGeV Zhether Vhe LV FapaEOe Rr QRt EXt aV aQ eVVeQtLaO part RI the prRFeVV 
RI GeYeORpLQJ her FapaFLt\� 

���� :hether the rLJhtV eQVhrLQeG LQ the C53' are YLeZeG thrRXJh aQ LQGLYLGXaOLVtLF Rr a reOatLRQaO 
OeQV RQ aXtRQRP\� there LV aJreePeQt aERXt the LPpRrtaQFe RI reOatLRQVhLpV LQ e[erFLVLQJ OeJaO 
FapaFLt\�  'eFLVLRQ�PaNLQJ aELOLt\ FaQQRt Ee YLeZeG LQ LVROatLRQ aQG Pa\ Ee GepeQGeQt RQ the 
TXaOLt\ RI a perVRQ¶V reOatLRQVhLpV ZLth RtherV�  9aOXLQJ aXtRQRP\ LV YLeZeG aV a pRVLtLYe 
REOLJatLRQ� eYeQ aQ aFhLeYePeQt���� ZhLFh pOaFeV the LQGLYLGXaO at the FeQtre RI the GeFLVLRQ�
PaNLQJ�  

Best interests and supported decision-making 

���� 'eVpLte LtV paterQaOLVtLF RrLJLQV� the ³EeVt LQtereVtV´ VtaQGarG IRr GeFLVLRQ�PaNLQJ LQ the 0C$ 
haV the pRteQtLaO tR prRYLGe PeaQLQJIXO prRteFtLRQ IRr a perVRQ¶V aXtRQRP\ Zhere a perVRQ 
OaFNV FapaFLt\ LQ OaZ����  ,Q the paVt� EeVt LQtereVtV at FRPPRQ OaZ �aQG aV XQGerVtRRG LQ 
earOLer FaVe OaZ� haV traGLtLRQaOO\ EeeQ aVVRFLateG ZLth LPperatLYeV RI GRLQJ JRRG� aQG 
aYRLGaQFe RI harP� ,Q LtV hLJheVt IRrP Lt LV reJarGeG aV aQ e[preVVLRQ RI paterQaOLVP ± Zhat 
LV EeVt IRr that perVRQ GeFLGeG E\ VRPeRQe eOVe�   

���9 3rRperO\ XQGerVtRRG� aVVeVVLQJ EeVt LQtereVtV reFRJQLVeV the LPpRrtaQFe RI reOatLRQVhLpV����  
$V a VtaQGarG IRr GeFLVLRQ�PaNLQJ Lt aGGV FRQVLGeraEOe traQVpareQF\ tR the GeFLVLRQ�PaNLQJ 
prRFeVV aQG tR the reaOLt\ that there ZLOO Ee VLtXatLRQV Zhere a perVRQ LV XQaEOe tR PaNe aQG�Rr 
partLFLpate LQ PaNLQJ a GeFLVLRQ aQG the GeFLVLRQ ZLOO QeeG tR Ee PaGe IRr theP E\ RtherV�    

���� 6eFtLRQ � RI the 0C$ prRYLGeV a FheFNOLVt RI IaFtRrV tR Ee appOLeG LQ PaNLQJ aQ aVVeVVPeQt 
RI EeVt LQtereVtV that taNeV LQtR aFFRXQt ³a ZLGe raQJe RI ethLFaO� VRFLaO� PRraO� ePRtLRQaO aQG 
ZeOIare FRQVLGeratLRQV´����  ,t LV a h\ErLG VtaQGarG� the RYeraOO TXeVtLRQ RI a perVRQ¶V EeVt 
LQtereVtV LV aQ REMeFtLYe RQe� EXt LV LQIRrPeG E\ the perVRQ¶V paVt aQG preVeQt ZLVheV aQG the 
RpLQLRQ RI RtherV aV tR Zhat ZRXOG Ee LQ theLr EeVt LQtereVtV� ���   

                                                
���    6erLeV� aERYe Q ����   7he (VVe[ $XtRQRP\ prRMeFt arJXeG that the IXQFtLRQaO teVt IRr GeFLVLRQ�PaNLQJ 

aELOLt\ LV FRQVLVteQt ZLth the C53' LQ part EeFaXVe RI the LQtrLQVLF FRQQeFtLRQ EetZeeQ GeFLVLRQ�PaNLQJ 
aELOLt\ aQG aXtRQRP\�  7he\ aFFepteG a PRGerate reOatLRQaO pRVLtLRQ EXt reMeFteG the LGea that the C53' 
reTXLreV reFRJQLtLRQ RI active OeJaO FapaFLt\� aFFeptLQJ that OeJaO aJeQF\ �EeLQJ ³aQ aFtRr XQGer the OaZ´� 
LV a IXQGaPeQtaO FRPpRQeQt RI OeJaO FapaFLt\� 

���    'RQQeOO\� aERYe Q ��� at 11�� 
���    $Q aFFRXQt RI aXtRQRP\ aV aQ ³aFhLeYePeQt´ GraZV RQ the ZRrN RI - 5a] The Morality of Freedom 

�2[IRrG 8QLYerVLt\ 3reVV� /RQGRQ� 19��� at ���� FLteG LQ 0 'RQQeOO\� aERYe Q ��� at �1�  
���    6ee Chapter � %eVt ,QtereVtV� a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 
���   - +errLQJ aQG C )RVter ³:eOIare 0eaQV 5eOatLRQaOLt\� 9LrtXe aQG $OtrXLVP´ ���1�� ����� /eJaO 6tXGLeV 

���� 7he aXthRrV reIer tR the ZeOIare prLQFLpOe LQ the ChLOGreQ $Ft aQG the EeVt LQtereVtV teVt LQ the 0C$ 
aV V\QRQ\PRXV� 

���    Re MM (An Adult) >����@ (:+C ���� �)aP� at >99@ 0XQE\ -� 
���    %eVt LQtereVtV GeFLVLRQV FaQ aOVR reVXOt LQ a GeFLVLRQ that LV FRQtrar\ tR a perVRQ¶V ZLVheV� )Rr e[aPpOe�

The Mental Health Trust and others v DD by her litigation friend, the Official Solicitor� %C >��1�@ (:C23 
� �)aP��  a VerLeV RI GeFLVLRQV Zhere a ���\ear�ROG ZRPaQ ZLth OearQLQJ GLVaELOLtLeV ZaV RrGereG aJaLQVt 
her ZLVheV tR Ee taNeQ tR hRVpLtaO IRr OaparRVFRpLF VterLOLVatLRQ�  '' haG VL[ FhLOGreQ preYLRXVO\ ZhR 
Zere ORRNeG aIter E\ VXEVtLtXte FarerV aQG ZLth aOO RI ZhRP Vhe haG QR RQJRLQJ FRQtaFt� 

�� 
 

���1 $V XQGerVtRRG LQ the 0C$� EeVt LQtereVtV LV aOVR EaVeG RQ QRtLRQV RI aXtRQRP\�   ,t PaNeV Lt 
FOear that� eYeQ thRXJh the perVRQ Pa\ OaFN FapaFLt\ �LQ OaZ�� ´VR Iar aV reaVRQaEO\ 
praFtLFaEOe´ the\ VhRXOG Ee perPLtteG aQG eQFRXraJeG tR partLFLpate ³aV IXOO\ aV pRVVLEOe LQ 
aQ\ aFt GRQe aQG aQ\ GeFLVLRQ aIIeFtLQJ theP´��9 aQG that theLr ³ZLVheV aQG IeeOLQJV PXVt Ee 
taNeQ LQtR aFFRXQt´��1�  7hLV apprRaFh reFRJQLVeV that eYeQ Zhere a perVRQ GReV QRt haYe 
FapaFLt\ tR PaNe aQ eIIeFtLYe GeFLVLRQ� the\ Pa\ pOa\ aQ LPpRrtaQt part LQ the GeFLVLRQ�PaNLQJ 
prRFeVV��11 

���� $V +errLQJ REVerYeV� �1� 

« that GReV QRt PeaQ theLr YLeZV aQG IeeOLQJV FRXQt IRr QRthLQJ�  ,QGeeG there LV 
reFRJQLtLRQ LQ VeFtLRQ � that eYeQ LI Lt LV QRt pRVVLEOe IRr 3 �the perVRQ� tR PaNe a GeFLVLRQ� 
the\ VhRXOG VtLOO Ee LQYROYeG tR a reaVRQaEOe e[teQt LQ the GeFLVLRQ�PaNLQJ prRFeVV aQG 
theLr YLeZV VhRXOG Ee OLVteQeG tR� 

���� 7he EeVt LQtereVtV IraPeZRrN haV EeeQ reMeFteG E\ thRVe ZhR VtrRQJO\ ePphaVLVe the YaOXe 
RI VXppRrteG GeFLVLRQ�PaNLQJ that LV JLYeQ prLRrLt\ LQ the C53'� hRZeYer� the LQFOXVLRQ LQ the 
prRFeVV RI the perVRQ ZLth LPpaLreG FapaFLt\ IRr GeFLVLRQ�PaNLQJ FaQ Ee YLeZeG aV aQ 
³apprRprLate PeaVXre´ XQGer art 1���� RI the C53' tR aVFertaLQ the perVRQ¶V ZLOO aQG 
preIereQFeV XQGer art 1������1�   7he (QJOLVh /aZ CRPPLVVLRQ haV reFRPPeQGeG that there 
VhRXOG Ee a preVXPptLRQ RI the perVRQ¶V ZLVheV aQG IeeOLQJV tR PaNe the EeVt LQtereVtV 
VtaQGarG PRre FRPpOLaQt ZLth the C53'��1� 7he $XVtraOLaQ repRrt haV eIIeFtLYeO\ rephraVeG 
the EeVt LQtereVtV VtaQGarG LQ the OaQJXaJe RI the C53' aV ³:LOO� 3reIereQFeV aQG 5LJhtV 
*XLGeOLQeV�´ aQG there LV QR appreFLaEOe GLIIereQFe LQ the VtaQGarG tR Ee aGhereG tR E\ the 
VXEVtLtXte GeFLVLRQ�PaNer��1� 

���� 7he ³EeVt LQtereVtV´ VtaQGarG� E\ ZhateYer QaPe� reFRJQLVeV that Zhere VXppRrteG GeFLVLRQ�
PaNLQJ RptLRQV haYe EeeQ e[haXVteG� GeFLVLRQV E\ RtherV QeeG tR Ee PaGe�  ,t FaQ prRYLGe a 
traQVpareQt EaVLV IRr GeFLVLRQ�PaNLQJ ZheQ a perVRQ LV XQaEOe tR IXOO\ e[erFLVe theLr OeJaO 
FapaFLt\ aQG LV aQ eVVeQtLaO FRPpOePeQt tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN� 

2D:  THE CULTURAL DIMENSION 

7iNDQJD Māori 

���� 7he FeQtraOLt\ aQG LPpRrtaQFe RI 0ƗRrL EeOLeIV aQG YaOXeV� aV e[preVVeG thrRXJh tLNaQJa 
0ƗRrL� haV reFeLYeG JrRZLQJ reFRJQLtLRQ LQ PRGerQ 1eZ =eaOaQG OaZ�  7LNaQJa� aV aQ 
e[preVVLRQ RI 0ƗRrL FXVtRPar\ YaOXeV aQG praFtLFe� ErLQJV reFRJQLtLRQ RI 7e $R 0ƗRrL� a 0ƗRrL 
ZRrOG YLeZ� aQG Gepth tR the XQGerVtaQGLQJ RI FXOtXraO YaOXeV that XQGerpLQ the OaZ�  7e 7LrLtL 

                                                
��9    0eQtaO CapaFLt\ $Ft ����� V ����� 
�1�   0eQtaO CapaFLt\ $Ft ����� V �����  
�11    /aZ CRPPLVVLRQ Mental Incapacity: Item 9 of the Fourth Programme of Law Reform: Mentally 

Incapacitated Adults, CRPPLVVLRQ paper 1R ��1 �+062� /RQGRQ� 199�� at ��� 
�1�    +errLQJ� ³%eVt ,QtereVtV aQG 'ePeQtLa´ LQ )RVter� +errLQJ aQG 'RrRQ� aERYe Q �� at ���� 
�1�    'RQQeOO\� aERYe Q �� at 19�� 
�1�    /aZ CRPPLVVLRQ� aERYe Q 199 at 1�� >1����@� 
�1�    $/5C 5epRrt� aERYe Q ����  5eFRPPeQGatLRQ ��� :LOO� 3reIereQFeV aQG 5LJhtV *XLGeOLQeV at ���   ,Q 

FaVeV Zhere Lt LV QRt pRVVLEOe tR GeterPLQe the ZLOO aQG preIereQFeV RI the perVRQ� the GeIaXOt pRVLtLRQ 
PXVt Ee tR FRQVLGer the hXPaQ rLJhtV reOeYaQt tR the VLtXatLRQ�  7he GXtLeV RI the ³repreVeQtatLYe´ tR 
³XphROG the perVRQ¶V hXPaQ rLJhtV´ LV YaJXe aQG LQ the ZrLter¶V RpLQLRQ� OeVV heOpIXO thaQ the (QJOLVh 
VtaQGarG RI EeVt LQtereVtV LQ the 0C$� 
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GraZQ RQ the QRtLRQ RI reOatLRQaO aXtRQRP\���� $ reOatLRQaO apprRaFh tR FapaFLt\ aVVeVVPeQtV 
IRr e[aPpOe� reTXLreV a VhLIt LQ IRFXV aZa\ IrRP teVtLQJ the LQterQaO ZRrNLQJV RI the LQGLYLGXaO¶V 
PLQG aQG LQVteaG reTXLreV that aFFRXQt Ee taNeQ RI the ZLGer FRQte[t� ERth VtrXFtXraO aQG 
perVRQaO� ZhLFh LQIOXeQFeV the perVRQ¶V FapaFLt\�   $V 'RQQeOO\ Va\V� ��� 

7he FapaFLt\ aVVeVVRr Pa\ QR ORQJer Ee YLeZeG aV aQ REMeFtLYe RXtVLGer ZhR teVtV the 
patLeQt aQG GeFLGeV Zhether Vhe LV FapaEOe Rr QRt EXt aV aQ eVVeQtLaO part RI the prRFeVV 
RI GeYeORpLQJ her FapaFLt\� 

���� :hether the rLJhtV eQVhrLQeG LQ the C53' are YLeZeG thrRXJh aQ LQGLYLGXaOLVtLF Rr a reOatLRQaO 
OeQV RQ aXtRQRP\� there LV aJreePeQt aERXt the LPpRrtaQFe RI reOatLRQVhLpV LQ e[erFLVLQJ OeJaO 
FapaFLt\�  'eFLVLRQ�PaNLQJ aELOLt\ FaQQRt Ee YLeZeG LQ LVROatLRQ aQG Pa\ Ee GepeQGeQt RQ the 
TXaOLt\ RI a perVRQ¶V reOatLRQVhLpV ZLth RtherV�  9aOXLQJ aXtRQRP\ LV YLeZeG aV a pRVLtLYe 
REOLJatLRQ� eYeQ aQ aFhLeYePeQt���� ZhLFh pOaFeV the LQGLYLGXaO at the FeQtre RI the GeFLVLRQ�
PaNLQJ�  

Best interests and supported decision-making 

���� 'eVpLte LtV paterQaOLVtLF RrLJLQV� the ³EeVt LQtereVtV´ VtaQGarG IRr GeFLVLRQ�PaNLQJ LQ the 0C$ 
haV the pRteQtLaO tR prRYLGe PeaQLQJIXO prRteFtLRQ IRr a perVRQ¶V aXtRQRP\ Zhere a perVRQ 
OaFNV FapaFLt\ LQ OaZ����  ,Q the paVt� EeVt LQtereVtV at FRPPRQ OaZ �aQG aV XQGerVtRRG LQ 
earOLer FaVe OaZ� haV traGLtLRQaOO\ EeeQ aVVRFLateG ZLth LPperatLYeV RI GRLQJ JRRG� aQG 
aYRLGaQFe RI harP� ,Q LtV hLJheVt IRrP Lt LV reJarGeG aV aQ e[preVVLRQ RI paterQaOLVP ± Zhat 
LV EeVt IRr that perVRQ GeFLGeG E\ VRPeRQe eOVe�   

���9 3rRperO\ XQGerVtRRG� aVVeVVLQJ EeVt LQtereVtV reFRJQLVeV the LPpRrtaQFe RI reOatLRQVhLpV����  
$V a VtaQGarG IRr GeFLVLRQ�PaNLQJ Lt aGGV FRQVLGeraEOe traQVpareQF\ tR the GeFLVLRQ�PaNLQJ 
prRFeVV aQG tR the reaOLt\ that there ZLOO Ee VLtXatLRQV Zhere a perVRQ LV XQaEOe tR PaNe aQG�Rr 
partLFLpate LQ PaNLQJ a GeFLVLRQ aQG the GeFLVLRQ ZLOO QeeG tR Ee PaGe IRr theP E\ RtherV�    

���� 6eFtLRQ � RI the 0C$ prRYLGeV a FheFNOLVt RI IaFtRrV tR Ee appOLeG LQ PaNLQJ aQ aVVeVVPeQt 
RI EeVt LQtereVtV that taNeV LQtR aFFRXQt ³a ZLGe raQJe RI ethLFaO� VRFLaO� PRraO� ePRtLRQaO aQG 
ZeOIare FRQVLGeratLRQV´����  ,t LV a h\ErLG VtaQGarG� the RYeraOO TXeVtLRQ RI a perVRQ¶V EeVt 
LQtereVtV LV aQ REMeFtLYe RQe� EXt LV LQIRrPeG E\ the perVRQ¶V paVt aQG preVeQt ZLVheV aQG the 
RpLQLRQ RI RtherV aV tR Zhat ZRXOG Ee LQ theLr EeVt LQtereVtV� ���   

                                                
���    6erLeV� aERYe Q ����   7he (VVe[ $XtRQRP\ prRMeFt arJXeG that the IXQFtLRQaO teVt IRr GeFLVLRQ�PaNLQJ 

aELOLt\ LV FRQVLVteQt ZLth the C53' LQ part EeFaXVe RI the LQtrLQVLF FRQQeFtLRQ EetZeeQ GeFLVLRQ�PaNLQJ 
aELOLt\ aQG aXtRQRP\�  7he\ aFFepteG a PRGerate reOatLRQaO pRVLtLRQ EXt reMeFteG the LGea that the C53' 
reTXLreV reFRJQLtLRQ RI active OeJaO FapaFLt\� aFFeptLQJ that OeJaO aJeQF\ �EeLQJ ³aQ aFtRr XQGer the OaZ´� 
LV a IXQGaPeQtaO FRPpRQeQt RI OeJaO FapaFLt\� 

���    'RQQeOO\� aERYe Q ��� at 11�� 
���    $Q aFFRXQt RI aXtRQRP\ aV aQ ³aFhLeYePeQt´ GraZV RQ the ZRrN RI - 5a] The Morality of Freedom 

�2[IRrG 8QLYerVLt\ 3reVV� /RQGRQ� 19��� at ���� FLteG LQ 0 'RQQeOO\� aERYe Q ��� at �1�  
���    6ee Chapter � %eVt ,QtereVtV� a VtaQGarG IRr GeFLVLRQ�PaNLQJ� 
���   - +errLQJ aQG C )RVter ³:eOIare 0eaQV 5eOatLRQaOLt\� 9LrtXe aQG $OtrXLVP´ ���1�� ����� /eJaO 6tXGLeV 

���� 7he aXthRrV reIer tR the ZeOIare prLQFLpOe LQ the ChLOGreQ $Ft aQG the EeVt LQtereVtV teVt LQ the 0C$ 
aV V\QRQ\PRXV� 

���    Re MM (An Adult) >����@ (:+C ���� �)aP� at >99@ 0XQE\ -� 
���    %eVt LQtereVtV GeFLVLRQV FaQ aOVR reVXOt LQ a GeFLVLRQ that LV FRQtrar\ tR a perVRQ¶V ZLVheV� )Rr e[aPpOe�

The Mental Health Trust and others v DD by her litigation friend, the Official Solicitor� %C >��1�@ (:C23 
� �)aP��  a VerLeV RI GeFLVLRQV Zhere a ���\ear�ROG ZRPaQ ZLth OearQLQJ GLVaELOLtLeV ZaV RrGereG aJaLQVt 
her ZLVheV tR Ee taNeQ tR hRVpLtaO IRr OaparRVFRpLF VterLOLVatLRQ�  '' haG VL[ FhLOGreQ preYLRXVO\ ZhR 
Zere ORRNeG aIter E\ VXEVtLtXte FarerV aQG ZLth aOO RI ZhRP Vhe haG QR RQJRLQJ FRQtaFt� 

�� 
 

���1 $V XQGerVtRRG LQ the 0C$� EeVt LQtereVtV LV aOVR EaVeG RQ QRtLRQV RI aXtRQRP\�   ,t PaNeV Lt 
FOear that� eYeQ thRXJh the perVRQ Pa\ OaFN FapaFLt\ �LQ OaZ�� ´VR Iar aV reaVRQaEO\ 
praFtLFaEOe´ the\ VhRXOG Ee perPLtteG aQG eQFRXraJeG tR partLFLpate ³aV IXOO\ aV pRVVLEOe LQ 
aQ\ aFt GRQe aQG aQ\ GeFLVLRQ aIIeFtLQJ theP´��9 aQG that theLr ³ZLVheV aQG IeeOLQJV PXVt Ee 
taNeQ LQtR aFFRXQt´��1�  7hLV apprRaFh reFRJQLVeV that eYeQ Zhere a perVRQ GReV QRt haYe 
FapaFLt\ tR PaNe aQ eIIeFtLYe GeFLVLRQ� the\ Pa\ pOa\ aQ LPpRrtaQt part LQ the GeFLVLRQ�PaNLQJ 
prRFeVV��11 

���� $V +errLQJ REVerYeV� �1� 

« that GReV QRt PeaQ theLr YLeZV aQG IeeOLQJV FRXQt IRr QRthLQJ�  ,QGeeG there LV 
reFRJQLtLRQ LQ VeFtLRQ � that eYeQ LI Lt LV QRt pRVVLEOe IRr 3 �the perVRQ� tR PaNe a GeFLVLRQ� 
the\ VhRXOG VtLOO Ee LQYROYeG tR a reaVRQaEOe e[teQt LQ the GeFLVLRQ�PaNLQJ prRFeVV aQG 
theLr YLeZV VhRXOG Ee OLVteQeG tR� 

���� 7he EeVt LQtereVtV IraPeZRrN haV EeeQ reMeFteG E\ thRVe ZhR VtrRQJO\ ePphaVLVe the YaOXe 
RI VXppRrteG GeFLVLRQ�PaNLQJ that LV JLYeQ prLRrLt\ LQ the C53'� hRZeYer� the LQFOXVLRQ LQ the 
prRFeVV RI the perVRQ ZLth LPpaLreG FapaFLt\ IRr GeFLVLRQ�PaNLQJ FaQ Ee YLeZeG aV aQ 
³apprRprLate PeaVXre´ XQGer art 1���� RI the C53' tR aVFertaLQ the perVRQ¶V ZLOO aQG 
preIereQFeV XQGer art 1������1�   7he (QJOLVh /aZ CRPPLVVLRQ haV reFRPPeQGeG that there 
VhRXOG Ee a preVXPptLRQ RI the perVRQ¶V ZLVheV aQG IeeOLQJV tR PaNe the EeVt LQtereVtV 
VtaQGarG PRre FRPpOLaQt ZLth the C53'��1� 7he $XVtraOLaQ repRrt haV eIIeFtLYeO\ rephraVeG 
the EeVt LQtereVtV VtaQGarG LQ the OaQJXaJe RI the C53' aV ³:LOO� 3reIereQFeV aQG 5LJhtV 
*XLGeOLQeV�´ aQG there LV QR appreFLaEOe GLIIereQFe LQ the VtaQGarG tR Ee aGhereG tR E\ the 
VXEVtLtXte GeFLVLRQ�PaNer��1� 

���� 7he ³EeVt LQtereVtV´ VtaQGarG� E\ ZhateYer QaPe� reFRJQLVeV that Zhere VXppRrteG GeFLVLRQ�
PaNLQJ RptLRQV haYe EeeQ e[haXVteG� GeFLVLRQV E\ RtherV QeeG tR Ee PaGe�  ,t FaQ prRYLGe a 
traQVpareQt EaVLV IRr GeFLVLRQ�PaNLQJ ZheQ a perVRQ LV XQaEOe tR IXOO\ e[erFLVe theLr OeJaO 
FapaFLt\ aQG LV aQ eVVeQtLaO FRPpOePeQt tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN� 

2D:  THE CULTURAL DIMENSION 

7iNDQJD Māori 

���� 7he FeQtraOLt\ aQG LPpRrtaQFe RI 0ƗRrL EeOLeIV aQG YaOXeV� aV e[preVVeG thrRXJh tLNaQJa 
0ƗRrL� haV reFeLYeG JrRZLQJ reFRJQLtLRQ LQ PRGerQ 1eZ =eaOaQG OaZ�  7LNaQJa� aV aQ 
e[preVVLRQ RI 0ƗRrL FXVtRPar\ YaOXeV aQG praFtLFe� ErLQJV reFRJQLtLRQ RI 7e $R 0ƗRrL� a 0ƗRrL 
ZRrOG YLeZ� aQG Gepth tR the XQGerVtaQGLQJ RI FXOtXraO YaOXeV that XQGerpLQ the OaZ�  7e 7LrLtL 

                                                
��9    0eQtaO CapaFLt\ $Ft ����� V ����� 
�1�   0eQtaO CapaFLt\ $Ft ����� V �����  
�11    /aZ CRPPLVVLRQ Mental Incapacity: Item 9 of the Fourth Programme of Law Reform: Mentally 

Incapacitated Adults, CRPPLVVLRQ paper 1R ��1 �+062� /RQGRQ� 199�� at ��� 
�1�    +errLQJ� ³%eVt ,QtereVtV aQG 'ePeQtLa´ LQ )RVter� +errLQJ aQG 'RrRQ� aERYe Q �� at ���� 
�1�    'RQQeOO\� aERYe Q �� at 19�� 
�1�    /aZ CRPPLVVLRQ� aERYe Q 199 at 1�� >1����@� 
�1�    $/5C 5epRrt� aERYe Q ����  5eFRPPeQGatLRQ ��� :LOO� 3reIereQFeV aQG 5LJhtV *XLGeOLQeV at ���   ,Q 

FaVeV Zhere Lt LV QRt pRVVLEOe tR GeterPLQe the ZLOO aQG preIereQFeV RI the perVRQ� the GeIaXOt pRVLtLRQ 
PXVt Ee tR FRQVLGer the hXPaQ rLJhtV reOeYaQt tR the VLtXatLRQ�  7he GXtLeV RI the ³repreVeQtatLYe´ tR 
³XphROG the perVRQ¶V hXPaQ rLJhtV´ LV YaJXe aQG LQ the ZrLter¶V RpLQLRQ� OeVV heOpIXO thaQ the (QJOLVh 
VtaQGarG RI EeVt LQtereVtV LQ the 0C$� 
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�� 
 

R :aLtaQJL�1� �the 7reat\� reFRJQLVeV the REOLJatLRQV aQG the reOatLRQVhLp EetZeeQ the CrRZQ 
aQG 0ƗRrL aV taQJata ZheQXa� ,t YaOXeV LQGLJeQeLt\ aQG XphROGV a Vet RI rLJhtV that the 
LQGLJeQRXV peRpOe RXJht reaVRQaEO\ tR e[peFt tR e[erFLVe LQ PRGerQ tLPeV��1�  

���� 7he 7reat\ aOVR repreVeQtV the ErLQJLQJ tRJether RI GLIIereQt ZRrOG YLeZV� that LV� (QJOLVh OaZ� 
EaVeG RQ LQGLYLGXaO rLJhtV RI VeOI�GeterPLQatLRQ aQG QRQ�LQterIereQFe� ZLth traGLtLRQaO 0ƗRrL 
YaOXeV �tLNaQJa� VXFh aV VeOI�GeterPLQatLRQ ± tLQR raQJatLrataQJa ± FRQFerQeG ZLth FROOeFtLYe� 
QRt LQGLYLGXaO� LQtereVtV��1�   7he 7reat\ prRFeVVeV haYe JLYeQ $RtearRa�1eZ =eaOaQG the 
aELOLt\ aQG e[perLeQFe tR reVpeFt theVe GLIIereQFeV LQ a pOXraOLVtLF VRFLet\� E\ prRYLGLQJ ³a 
pOXPE OLQe IRr YaOXeV aQG reVpeFt IRr tLNaQJa 0ƗRrL�´ aV a EaVLV IRr QeZ OeJaO IraPeZRrNV� �19 

���� -XVtLFe -RVeph :LOOLaPV GeVFrLEeV tLNaQJa LQ thLV Za\� ��� 

7he V\VteP RI OaZ that ePerJeG IrRP the EaJJaJe .Xpe¶V peRpOe ErRXJht aQG the FhaQJeV 
GePaQGeG E\ hLV GeVFeQGaQtV E\ the OaQG LtVeOI haYe FRPe tR Ee NQRZQ aV tLNaQJa 0ƗRrL� 
´tLNa´ PeaQLQJ FRrreFt� rLJht Rr MXVt� aQG the VXIIL[ ³QJa´ traQVIRrPLQJ ³tLNa´ LQtR a QRXQ� 
thXV GeQRtLQJ the V\VteP E\ ZhLFh FRrreFtQeVV� rLJhtQeVV Rr MXVtLFe LV PaLQtaLQeG� 7hat 
VaLG� tLNaQJa aQG OaZ are QRt FR�e[teQVLYe LGeaV� Tikanga includes customs or behaviours 
that might not be called law but rather culturally sponsored habits. �(PphaVLV aGGeG� 

���� ,Q Takamore v Clarke���1 a FaVe LQYROYLQJ a EXrLaO GLVpXte EetZeeQ 0r 7aNaPRre¶V LZL aQG hLV 
partQer ZhR ZaV e[eFXtRr RI hLV ZLOO� the 6XprePe CRXrt heOG that ³0ƗRrL FXVtRP aFFRrGLQJ tR 
tLNaQJa LV « part RI the YaOXeV RI the 1eZ =eaOaQG FRPPRQ OaZ´����  +RZeYer� ZheQ 
FRQVLGerLQJ the ³e[eFXtRr rXOe´� the perVRQaO repreVeQtatLYe haG the pRZer QRt tR aFTXLeVFe 
tR tLNaQJa����  2Qe GLIIereQFe EetZeeQ the FRPPRQ OaZ aQG tLNaQJa LQ EXrLaO GLVpXteV 
FRQFerQV the GeFLVLRQ�PaNLQJ prRFeVV LtVeOI�  8QGer FRPPRQ OaZ� the EXrLaO GeFLVLRQ LV PaGe 
E\ a VLQJOe perVRQ� the e[eFXtRr�  ,Q FRQtraVt� tLNaQJa IaFLOLtateV aQG eQFRXraJeV GLVFXVVLRQ 
aQG GeEate RYer the pOaFe RI EXrLaO� 7he ePphaVLV LV RQ FROOeFtLYe GLVFXVVLRQ LQ GeFLGLQJ 

                                                
�1�    7reat\ RI :aLtaQJL 1����   
�1�   0 'XrLe ³8QLYerVaO prRYLVLRQ� LQGLJeQeLt\ aQG the 7reat\ RI :aLtaQJL´ 

ZZZ�YLFtRrLa�aF�Q]�OaZ�reVearFh�pXEOLFatLRQV�YXZOr���������GXrLe�pGI�  
�1�   ��1� LV the ���th aQQLYerVar\ RI the *reat Charter� the 0aJQa Carta�  ,t LV aOVR the 1��th aQQLYerVar\ 

RI the VLJQLQJ RI 7e 7LrLtL R :aLtaQJL� GeVFrLEeG� ERth LQ the 1���V aQG reFeQtO\� E\ the ChLeI -XVtLFe� aV 
the ³0ƗRrL 0aJQa Carta´ LQ 6 (OLaV ³7he PeaQLQJ aQG pXrpRVe RI the 7reat\ RI :aLtaQJL´ +XL�a�7aX 
CRQIereQFe �:aLtaQJL� 1= � 6eptePEer ��1���  

�19   6XEPLVVLRQ tR the /aZ CRPPLVVLRQ IrRP the 3XEOLF ,VVXeV 1etZRrN RI the 0ethRGLVt ChXrFh RI 1eZ 
=eaOaQG� aPRQJ PaQ\ Rther VXEPLtterV RQ tLNaQJa 0ƗRrL aQG the prRpRVeG QeZ OeJaO IraPeZRrN LQ 
Death, Burial and Cremation, A New Law for Contemporary New Zealand �1=/5C� 51��� 2FtREer ��1�� 
at ���� 

���     - :LOOLaPV ³/e[ $RtearRa� $Q +erRLF $ttePpt tR 0ap the 0ƗRrL 'LPeQVLRQ LQ 0RGerQ 1eZ =eaOaQG /aZ´ 
���1�� :aLN / 5eY at 1� 

��1 >��1�@ 1=6C 11�� >��1�@ � 1=/5 ���� 
���    Takamore v Clarke, at >9�@� (OLaV C-� 
���    Takamore v Clarke, at >1��@ aQG >1��@�>1��@� 7he FRPPRQ OaZ prRYLGeV that perVRQaO repreVeQtatLYeV 

haYe a rLJht aQG GXt\ tR GLVpRVe RI the GeFeaVeG¶V ERG\� taNLQJ LQtR aFFRXQt FXOtXraO FRQVLGeratLRQV� 
LQFOXGLQJ tLNaQJa Zhere reOeYaQt� +RZeYer� the e[eFXtRr rXOe ZaV FRQILrPeG E\ a PaMRrLt\ RI RQO\ three 
RXt RI ILYe PePEerV RI the 6XprePe CRXrt� ZLth tZR PePEerV FRQFOXGLQJ Lt GLG QRt IRrP part RI 1eZ 
=eaOaQG¶V FRPPRQ OaZ�  7hLV LQGLFateV that there Pa\ Ee GLIIereQt YLeZV aERXt the FRQtLQXeG 
apprRprLateQeVV RI thLV rXOe LQ EXrLaO GLVpXteV LQ PRGerQ FLrFXPVtaQFeV� 6ee /aZ CRPPLVVLRQ� 7he 
/eJaO )raPeZRrN IRr %XrLaO aQG CrePatLRQ LQ 1eZ =eaOaQG� $ )LrVt 3rLQFLpOeV 5eYLeZ� ,VVXeV 3aper ��� 
��1� at 1��  ,t haV EeeQ reFRPPeQGeG that the FXrreQt %XrLaO aQG CrePatLRQV $Ft VhRXOG Ee repeaOeG 
aQG repOaFeG E\ QeZ VtatXteV that reIOeFt the EaVLF prLQFLpOeV RI GLJQLt\ RI the GeFeaVeG� reFRJQLtLRQ RI 
tLNaQJa 0ƗRrL� IreeGRP RI reOLJLRQ aQG EeOLeI� aQG OeJLVOatLYe FertaLQt\ aQG aFFeVVLELOLt\� /aZ 
CRPPLVVLRQ� aERYe Q �19� 

�9 
 

Zhere the GeFeaVeG ZLOO OLe�  7he IRrFe aQG OeQJth RI GLVFXVVLRQV RIteQ reIOeFtV the PaQa RI 
the GeFeaVeG���� 

���9 1Rt RQO\ LV tLNaQJa reFRJQLVeG LQ the eYROYLQJ FRPPRQ OaZ EXt aOVR LQ OeJLVOatLRQ�  7LNaQJa LV 
rRXtLQeO\ GeILQeG LQ VtatXte aV ³0ƗRrL FXVtRPar\ YaOXeV aQG praFtLFeV´����  ,Q VRPe LQVtaQFeV� 
tLNaQJa haV aFTXLreG the VtatXV RI a OeJaO prLQFLpOe� IRr e[aPpOe� LQ the 5eVRXrFe 0aQaJePeQt 
$Ft 1991� GeFLVLRQ�PaNerV PXVt haYe reJarG tR the FRQFept RI NaLtLaNLtaQJa �JXarGLaQVhLp� aV 
XQGerVtRRG LQ aFFRrGaQFe ZLth tLNaQJa����� 7he reaVRQLQJ prRFeVVeV appOLeG E\ the 
(QYLrRQPeQt CRXrt taNeV LQtR aFFRXQt theVe YaOXeV aQG traGLtLRQV LQ reaFhLQJ a GeFLVLRQ� E\ 
Za\ RI FXOtXraO reOatLYLVP� reVpeFtLQJ that eaFh FXOtXre haV LtV RZQ YaOXe�OaGeQ V\VteP RI 
traGLtLRQV aQG EeOLeIV���� 

���� 7here LV RQJRLQJ GeEate aQG GLVFXVVLRQ aV tR the preFLVe VtatXV RI tLNaQJa at FRPPRQ OaZ 
aQG ZLthLQ the OeJaO V\VteP����  CreatLQJ a ³VpaFe´ IRr tLNaQJa aORQJVLGe OeJaO FertaLQt\ aQG 
LQGLYLGXaO aXtRQRP\ LV a FhaOOeQJe IRr pROLF\ aQG OaZ�PaNerV���9  $V -XVtLFe ChrLVtLaQ :hata� 
VpeaNLQJ e[tra�MXGLFLaOO\� Va\V� ³7he reaO FhaOOeQJe LV hRZ the tLNaQJa� OLNe the 7reat\� PLJht 
perPeate the OaZ´���� 

Whakawhanaungatanga – a platform for supported decision-making  

���1 2Qe RI the FRre YaOXeV ePEeGGeG ZLthLQ tLNaQJa that aOLJQV ZLth VXppRrteG GeFLVLRQ�
PaNLQJ LV the reOatLRQaO QRtLRQ RI NLQVhLp� ³ZhaQaXQJataQJa´�  ,Q traGLtLRQaO 0aRrL 
VRFLet\� the LQGLYLGXaO ZaV LPpRrtaQt aV a PePEer RI a FROOeFtLYe���1  7he LQGLYLGXaO 
LGeQtLt\ ZaV GeILQeG thrRXJh that LQGLYLGXaO¶V reOatLRQVhLpV ZLth RtherV�  7he NLQVhLp 
reOatLRQVhLp LV EaVeG RQ ZhaNapapa� ZhLFh FaQ Ee traQVOateG aV a perVRQ¶V JeQeaORJ\�   
$V -XVtLFe -RVeph :LOOLaPV e[pOaLQV� ��� 

2I aOO the YaOXeV RI tLNaQJa� ZhaQaXQJataQJa GeQRteV the IaFt that LQ traGLtLRQaO 0ƗRrL 
thLQNLQJ reOatLRQVhLpV are eYer\thLQJ ± EetZeeQ peRpOe� EetZeeQ peRpOe aQG the ph\VLFaO 
ZRrOG� aQG EetZeeQ peRpOe aQG the atXa �VpLrLtXaO eQtLtLeV��  7he JOXe that hROGV the 0ƗRrL 
ZRrOG tRJether LV ZhaNapapa Rr JeQeaORJ\ LGeQtLI\LQJ the QatXre RI reOatLRQVhLpV EetZeeQ 
aOO thLQJV�  
 
:haQaXQJataQJa LV « the LGea that PaNeV the ZhROe V\VteP PaNe VeQVe ± LQFOXGLQJ 
legal VeQVe����  

                                                
���    /aZ CRPPLVVLRQ� aERYe Q �19 at 1�� 
���   $ 6RPerYLOOe ³7LNaQJa LQ the )aPLO\ CRXrt ± 7he *RrLOOa LQ the 5RRP´ ���1�� 1=)/- �LQ prLQt�. CXrreQtO\� 

there are VtatXtRr\ GeILQLtLRQV LQ �� $FtV RI 3arOLaPeQt aQG �9 $FtV LQFOXGe the ZRrG ³tLNaQJa´� $ppeQGL[ 
1� 

���    5eVRXrFe 0aQaJePeQt $Ft� V ��  .aLtLaNLtaQJa aV XQGerVtRRG LQ tLNaQJa GeQRteV JXarGLaQVhLp aQG LV 
GLVtLQFt IrRP the QarrRZer pƗNehƗ FRQFept RI ´VteZarGVhLp´ ZhLFh LV VeparateO\ GeILQeG LQ V ��aa�� 0ƗRrL 
YaOXeV appear LQ VV �� � aQG � RI the 5eVRXrFe 0aQaJePeQt $Ft 1991 aQG are PatterV RI QatLRQaO 
LPpRrtaQFe�  

���    6ee IRr e[aPpOe� Ngati Hokopu Ki Hokowhitu v Whakatane District Council 9 (/51= 111� -XGJe -5 
-aFNVRQ� Zhere the ³rXOe RI reaVRQ´ apprRaFh ZaV appOLeG ZLth reVpeFt tR the reOatLRQVhLp 
�ZhaQaXQJataQJa� RI 0ƗRrL ZLth 0ƗRrL ZaahL tapX �VaFreG pOaFeV� at 1��� aQG GLVFXVVLRQ RI FXOtXraO 
reOatLYLVP LQ thLV FRQte[t at 1���  

���    1 CRateV ³7he 5eFRJQLtLRQ RI 7LNaQJa LQ the CRPPRQ /aZ RI 1eZ =eaOaQG´ ���1�� 1 1= / 5eY 1� 
��9   /aZ CRPPLVVLRQ� aERYe Q �19 at 19� 
���  C1 :hata� +LJh CRXrt -XVtLFe ³(YROXtLRQ RI /eJaO ,VVXeV )aFLQJ 0ƗRrL´ �0ƗRrL /eJaO ,VVXeV CRQIereQFe� 

3XOOPaQ +RteO $XFNOaQG� �9 1RYePEer ��1�� at ��� 
��1   7hLV QRtLRQ LV QRt XQLTXe tR 0ƗRrL� (PaLO FRPPXQLFatLRQ ZLth 'r %arr\ 6PLth �ChaLr RI +eaOth 5eVearFh 

(thLFV CRPPLttee� 7e 5araZa aQG 1JƗtL .ahX� reJarGLQJ NLQVhLp aQG VXppRrteG GeFLVLRQ�PaNLQJ tR $ 
'RXJOaVV ��1 'eFePEer ��1��� 

���   - :LOOLaPV ³+e $ha 7e 7LNaQJa 0ƗRrL´ �XQpXEOLVheG paper IRr the /aZ CRPPLVVLRQ� 199�� FLteG LQ /aZ 
CRPPLVVLRQ 0ƗRrL CXVtRP aQG 9aOXeV LQ 1eZ =eaOaQG /aZ� 0arFh ���1� :eOOLQJtRQ� 6tXG\ 3aper 9 at 
���   
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discussion in deciding where the deceased will lie.  The force and length of discussions 
often reflects the mana of the deceased.324 

2.59 Not only is tikanga recognised in the evolving common law but also in legislation.  Tikanga is 
routinely defined in statute as “Māori customary values and practices”.325  In some 
instances, tikanga has acquired the status of a legal principle; for example, in the Resource 
Management Act 1991, decision-makers must have regard to the concept of kaitiakitanga 
(guardianship, as understood in accordance with tikanga).326 The reasoning processes 
applied by the Environment Court takes into account these values and traditions in reaching 
a decision, by way of cultural relativism, respecting that each culture has its own value-laden 
system of traditions and beliefs.327 

2.60 There is ongoing debate and discussion as to the precise status of tikanga at common law 
and within the legal system.328  Creating a “space” for tikanga alongside legal certainty and 
individual autonomy is a challenge for policy and law-makers.329  As Justice Christian 
Whata, speaking extra-judicially, says, “The real challenge is how tikanga, like the Treaty, 
might permeate the law”.330 

Whakawhanaungatanga – a platform for supported decision-making  

2.61 One of the core values embedded within tikanga that aligns with supported decision-
making is the relational notion of kinship, “whanaungatanga”.  In traditional Maori 
society, the individual was important as a member of a collective.331  The individual 
identity was defined through that individual’s relationships with others.  The kinship 
relationship is based on whakapapa, which can be translated as a person’s 
genealogy.   As Justice Joseph Williams explains: 332 

Of all the values of tikanga, whanaungatanga denotes the fact that in traditional Māori 
thinking relationships are everything – between people; between people and the physical 
world; and between people and the atua (spiritual entities).  The glue that holds the Māori 
world together is whakapapa or genealogy identifying the nature of relationships 
between all things.  
 
Whanaungatanga is … the idea that makes the whole system make sense – including 
legal sense.333  

                                                
324    Law Commission, above n 319 at 18. 
325   A Somerville “Tikanga in the Family Court – The Gorilla in the Room” (2016) NZFLJ (in print). 

Currently, there are statutory definitions in 43 Acts of Parliament and 79 Acts include the word 
“tikanga”, Appendix 1. 

326    Resource Management Act, s 7.  Kaitiakitanga as understood in tikanga denotes guardianship and is 
distinct from the narrower pākehā concept of ”stewardship” which is separately defined in s 7(aa). 
Māori values appear in ss 6, 7 and 8 of the Resource Management Act 1991 and are matters of 
national importance.  

327    See for example, Ngati Hokopu Ki Hokowhitu v Whakatane District Council 9 ELRNZ 111, Judge JR 
Jackson, where the “rule of reason” approach was applied with respect to the relationship 
(whanaungatanga) of Māori with Māori waahi tapu (sacred places) at 123, and discussion of cultural 
relativism in this context at 125.  

328    N Coates “The Recognition of Tikanga in the Common Law of New Zealand” (2015) 1 NZ L Rev 1. 
329   Law Commission, above n 319 at 19. 
330  CN Whata, High Court Justice “Evolution of Legal Issues Facing Māori” (Māori Legal Issues 

Conference, Pullman Hotel Auckland, 29 November 2013) at 25. 
331   This notion is not unique to Māori. Email communication with Dr Barry Smith (Chair of Health 

Research Ethics Committee, Te Rarawa and Ngāti Kahu) regarding kinship and supported decision-
making to A Douglass (21 December 2015). 

332   J Williams “He Aha Te Tikanga Māori” (unpublished paper for the Law Commission, 1998) cited in Law 
Commission Māori Custom and Values in New Zealand Law, March 2001, Wellington. Study Paper 9 
at 30.   

333    Williams, above n 320. 
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R :aLtaQJL�1� �the 7reat\� reFRJQLVeV the REOLJatLRQV aQG the reOatLRQVhLp EetZeeQ the CrRZQ 
aQG 0ƗRrL aV taQJata ZheQXa� ,t YaOXeV LQGLJeQeLt\ aQG XphROGV a Vet RI rLJhtV that the 
LQGLJeQRXV peRpOe RXJht reaVRQaEO\ tR e[peFt tR e[erFLVe LQ PRGerQ tLPeV��1�  

���� 7he 7reat\ aOVR repreVeQtV the ErLQJLQJ tRJether RI GLIIereQt ZRrOG YLeZV� that LV� (QJOLVh OaZ� 
EaVeG RQ LQGLYLGXaO rLJhtV RI VeOI�GeterPLQatLRQ aQG QRQ�LQterIereQFe� ZLth traGLtLRQaO 0ƗRrL 
YaOXeV �tLNaQJa� VXFh aV VeOI�GeterPLQatLRQ ± tLQR raQJatLrataQJa ± FRQFerQeG ZLth FROOeFtLYe� 
QRt LQGLYLGXaO� LQtereVtV��1�   7he 7reat\ prRFeVVeV haYe JLYeQ $RtearRa�1eZ =eaOaQG the 
aELOLt\ aQG e[perLeQFe tR reVpeFt theVe GLIIereQFeV LQ a pOXraOLVtLF VRFLet\� E\ prRYLGLQJ ³a 
pOXPE OLQe IRr YaOXeV aQG reVpeFt IRr tLNaQJa 0ƗRrL�´ aV a EaVLV IRr QeZ OeJaO IraPeZRrNV� �19 

���� -XVtLFe -RVeph :LOOLaPV GeVFrLEeV tLNaQJa LQ thLV Za\� ��� 

7he V\VteP RI OaZ that ePerJeG IrRP the EaJJaJe .Xpe¶V peRpOe ErRXJht aQG the FhaQJeV 
GePaQGeG E\ hLV GeVFeQGaQtV E\ the OaQG LtVeOI haYe FRPe tR Ee NQRZQ aV tLNaQJa 0ƗRrL� 
´tLNa´ PeaQLQJ FRrreFt� rLJht Rr MXVt� aQG the VXIIL[ ³QJa´ traQVIRrPLQJ ³tLNa´ LQtR a QRXQ� 
thXV GeQRtLQJ the V\VteP E\ ZhLFh FRrreFtQeVV� rLJhtQeVV Rr MXVtLFe LV PaLQtaLQeG� 7hat 
VaLG� tLNaQJa aQG OaZ are QRt FR�e[teQVLYe LGeaV� Tikanga includes customs or behaviours 
that might not be called law but rather culturally sponsored habits. �(PphaVLV aGGeG� 

���� ,Q Takamore v Clarke���1 a FaVe LQYROYLQJ a EXrLaO GLVpXte EetZeeQ 0r 7aNaPRre¶V LZL aQG hLV 
partQer ZhR ZaV e[eFXtRr RI hLV ZLOO� the 6XprePe CRXrt heOG that ³0ƗRrL FXVtRP aFFRrGLQJ tR 
tLNaQJa LV « part RI the YaOXeV RI the 1eZ =eaOaQG FRPPRQ OaZ´����  +RZeYer� ZheQ 
FRQVLGerLQJ the ³e[eFXtRr rXOe´� the perVRQaO repreVeQtatLYe haG the pRZer QRt tR aFTXLeVFe 
tR tLNaQJa����  2Qe GLIIereQFe EetZeeQ the FRPPRQ OaZ aQG tLNaQJa LQ EXrLaO GLVpXteV 
FRQFerQV the GeFLVLRQ�PaNLQJ prRFeVV LtVeOI�  8QGer FRPPRQ OaZ� the EXrLaO GeFLVLRQ LV PaGe 
E\ a VLQJOe perVRQ� the e[eFXtRr�  ,Q FRQtraVt� tLNaQJa IaFLOLtateV aQG eQFRXraJeV GLVFXVVLRQ 
aQG GeEate RYer the pOaFe RI EXrLaO� 7he ePphaVLV LV RQ FROOeFtLYe GLVFXVVLRQ LQ GeFLGLQJ 

                                                
�1�    7reat\ RI :aLtaQJL 1����   
�1�   0 'XrLe ³8QLYerVaO prRYLVLRQ� LQGLJeQeLt\ aQG the 7reat\ RI :aLtaQJL´ 

ZZZ�YLFtRrLa�aF�Q]�OaZ�reVearFh�pXEOLFatLRQV�YXZOr���������GXrLe�pGI�  
�1�   ��1� LV the ���th aQQLYerVar\ RI the *reat Charter� the 0aJQa Carta�  ,t LV aOVR the 1��th aQQLYerVar\ 

RI the VLJQLQJ RI 7e 7LrLtL R :aLtaQJL� GeVFrLEeG� ERth LQ the 1���V aQG reFeQtO\� E\ the ChLeI -XVtLFe� aV 
the ³0ƗRrL 0aJQa Carta´ LQ 6 (OLaV ³7he PeaQLQJ aQG pXrpRVe RI the 7reat\ RI :aLtaQJL´ +XL�a�7aX 
CRQIereQFe �:aLtaQJL� 1= � 6eptePEer ��1���  

�19   6XEPLVVLRQ tR the /aZ CRPPLVVLRQ IrRP the 3XEOLF ,VVXeV 1etZRrN RI the 0ethRGLVt ChXrFh RI 1eZ 
=eaOaQG� aPRQJ PaQ\ Rther VXEPLtterV RQ tLNaQJa 0ƗRrL aQG the prRpRVeG QeZ OeJaO IraPeZRrN LQ 
Death, Burial and Cremation, A New Law for Contemporary New Zealand �1=/5C� 51��� 2FtREer ��1�� 
at ���� 

���     - :LOOLaPV ³/e[ $RtearRa� $Q +erRLF $ttePpt tR 0ap the 0ƗRrL 'LPeQVLRQ LQ 0RGerQ 1eZ =eaOaQG /aZ´ 
���1�� :aLN / 5eY at 1� 

��1 >��1�@ 1=6C 11�� >��1�@ � 1=/5 ���� 
���    Takamore v Clarke, at >9�@� (OLaV C-� 
���    Takamore v Clarke, at >1��@ aQG >1��@�>1��@� 7he FRPPRQ OaZ prRYLGeV that perVRQaO repreVeQtatLYeV 

haYe a rLJht aQG GXt\ tR GLVpRVe RI the GeFeaVeG¶V ERG\� taNLQJ LQtR aFFRXQt FXOtXraO FRQVLGeratLRQV� 
LQFOXGLQJ tLNaQJa Zhere reOeYaQt� +RZeYer� the e[eFXtRr rXOe ZaV FRQILrPeG E\ a PaMRrLt\ RI RQO\ three 
RXt RI ILYe PePEerV RI the 6XprePe CRXrt� ZLth tZR PePEerV FRQFOXGLQJ Lt GLG QRt IRrP part RI 1eZ 
=eaOaQG¶V FRPPRQ OaZ�  7hLV LQGLFateV that there Pa\ Ee GLIIereQt YLeZV aERXt the FRQtLQXeG 
apprRprLateQeVV RI thLV rXOe LQ EXrLaO GLVpXteV LQ PRGerQ FLrFXPVtaQFeV� 6ee /aZ CRPPLVVLRQ� 7he 
/eJaO )raPeZRrN IRr %XrLaO aQG CrePatLRQ LQ 1eZ =eaOaQG� $ )LrVt 3rLQFLpOeV 5eYLeZ� ,VVXeV 3aper ��� 
��1� at 1��  ,t haV EeeQ reFRPPeQGeG that the FXrreQt %XrLaO aQG CrePatLRQV $Ft VhRXOG Ee repeaOeG 
aQG repOaFeG E\ QeZ VtatXteV that reIOeFt the EaVLF prLQFLpOeV RI GLJQLt\ RI the GeFeaVeG� reFRJQLtLRQ RI 
tLNaQJa 0ƗRrL� IreeGRP RI reOLJLRQ aQG EeOLeI� aQG OeJLVOatLYe FertaLQt\ aQG aFFeVVLELOLt\� /aZ 
CRPPLVVLRQ� aERYe Q �19� 

�9 
 

Zhere the GeFeaVeG ZLOO OLe�  7he IRrFe aQG OeQJth RI GLVFXVVLRQV RIteQ reIOeFtV the PaQa RI 
the GeFeaVeG���� 

���9 1Rt RQO\ LV tLNaQJa reFRJQLVeG LQ the eYROYLQJ FRPPRQ OaZ EXt aOVR LQ OeJLVOatLRQ�  7LNaQJa LV 
rRXtLQeO\ GeILQeG LQ VtatXte aV ³0ƗRrL FXVtRPar\ YaOXeV aQG praFtLFeV´����  ,Q VRPe LQVtaQFeV� 
tLNaQJa haV aFTXLreG the VtatXV RI a OeJaO prLQFLpOe� IRr e[aPpOe� LQ the 5eVRXrFe 0aQaJePeQt 
$Ft 1991� GeFLVLRQ�PaNerV PXVt haYe reJarG tR the FRQFept RI NaLtLaNLtaQJa �JXarGLaQVhLp� aV 
XQGerVtRRG LQ aFFRrGaQFe ZLth tLNaQJa����� 7he reaVRQLQJ prRFeVVeV appOLeG E\ the 
(QYLrRQPeQt CRXrt taNeV LQtR aFFRXQt theVe YaOXeV aQG traGLtLRQV LQ reaFhLQJ a GeFLVLRQ� E\ 
Za\ RI FXOtXraO reOatLYLVP� reVpeFtLQJ that eaFh FXOtXre haV LtV RZQ YaOXe�OaGeQ V\VteP RI 
traGLtLRQV aQG EeOLeIV���� 

���� 7here LV RQJRLQJ GeEate aQG GLVFXVVLRQ aV tR the preFLVe VtatXV RI tLNaQJa at FRPPRQ OaZ 
aQG ZLthLQ the OeJaO V\VteP����  CreatLQJ a ³VpaFe´ IRr tLNaQJa aORQJVLGe OeJaO FertaLQt\ aQG 
LQGLYLGXaO aXtRQRP\ LV a FhaOOeQJe IRr pROLF\ aQG OaZ�PaNerV���9  $V -XVtLFe ChrLVtLaQ :hata� 
VpeaNLQJ e[tra�MXGLFLaOO\� Va\V� ³7he reaO FhaOOeQJe LV hRZ the tLNaQJa� OLNe the 7reat\� PLJht 
perPeate the OaZ´���� 

Whakawhanaungatanga – a platform for supported decision-making  

���1 2Qe RI the FRre YaOXeV ePEeGGeG ZLthLQ tLNaQJa that aOLJQV ZLth VXppRrteG GeFLVLRQ�
PaNLQJ LV the reOatLRQaO QRtLRQ RI NLQVhLp� ³ZhaQaXQJataQJa´�  ,Q traGLtLRQaO 0aRrL 
VRFLet\� the LQGLYLGXaO ZaV LPpRrtaQt aV a PePEer RI a FROOeFtLYe���1  7he LQGLYLGXaO 
LGeQtLt\ ZaV GeILQeG thrRXJh that LQGLYLGXaO¶V reOatLRQVhLpV ZLth RtherV�  7he NLQVhLp 
reOatLRQVhLp LV EaVeG RQ ZhaNapapa� ZhLFh FaQ Ee traQVOateG aV a perVRQ¶V JeQeaORJ\�   
$V -XVtLFe -RVeph :LOOLaPV e[pOaLQV� ��� 

2I aOO the YaOXeV RI tLNaQJa� ZhaQaXQJataQJa GeQRteV the IaFt that LQ traGLtLRQaO 0ƗRrL 
thLQNLQJ reOatLRQVhLpV are eYer\thLQJ ± EetZeeQ peRpOe� EetZeeQ peRpOe aQG the ph\VLFaO 
ZRrOG� aQG EetZeeQ peRpOe aQG the atXa �VpLrLtXaO eQtLtLeV��  7he JOXe that hROGV the 0ƗRrL 
ZRrOG tRJether LV ZhaNapapa Rr JeQeaORJ\ LGeQtLI\LQJ the QatXre RI reOatLRQVhLpV EetZeeQ 
aOO thLQJV�  
 
:haQaXQJataQJa LV « the LGea that PaNeV the ZhROe V\VteP PaNe VeQVe ± LQFOXGLQJ 
legal VeQVe����  

                                                
���    /aZ CRPPLVVLRQ� aERYe Q �19 at 1�� 
���   $ 6RPerYLOOe ³7LNaQJa LQ the )aPLO\ CRXrt ± 7he *RrLOOa LQ the 5RRP´ ���1�� 1=)/- �LQ prLQt�. CXrreQtO\� 

there are VtatXtRr\ GeILQLtLRQV LQ �� $FtV RI 3arOLaPeQt aQG �9 $FtV LQFOXGe the ZRrG ³tLNaQJa´� $ppeQGL[ 
1� 

���    5eVRXrFe 0aQaJePeQt $Ft� V ��  .aLtLaNLtaQJa aV XQGerVtRRG LQ tLNaQJa GeQRteV JXarGLaQVhLp aQG LV 
GLVtLQFt IrRP the QarrRZer pƗNehƗ FRQFept RI ´VteZarGVhLp´ ZhLFh LV VeparateO\ GeILQeG LQ V ��aa�� 0ƗRrL 
YaOXeV appear LQ VV �� � aQG � RI the 5eVRXrFe 0aQaJePeQt $Ft 1991 aQG are PatterV RI QatLRQaO 
LPpRrtaQFe�  

���    6ee IRr e[aPpOe� Ngati Hokopu Ki Hokowhitu v Whakatane District Council 9 (/51= 111� -XGJe -5 
-aFNVRQ� Zhere the ³rXOe RI reaVRQ´ apprRaFh ZaV appOLeG ZLth reVpeFt tR the reOatLRQVhLp 
�ZhaQaXQJataQJa� RI 0ƗRrL ZLth 0ƗRrL ZaahL tapX �VaFreG pOaFeV� at 1��� aQG GLVFXVVLRQ RI FXOtXraO 
reOatLYLVP LQ thLV FRQte[t at 1���  

���    1 CRateV ³7he 5eFRJQLtLRQ RI 7LNaQJa LQ the CRPPRQ /aZ RI 1eZ =eaOaQG´ ���1�� 1 1= / 5eY 1� 
��9   /aZ CRPPLVVLRQ� aERYe Q �19 at 19� 
���  C1 :hata� +LJh CRXrt -XVtLFe ³(YROXtLRQ RI /eJaO ,VVXeV )aFLQJ 0ƗRrL´ �0ƗRrL /eJaO ,VVXeV CRQIereQFe� 

3XOOPaQ +RteO $XFNOaQG� �9 1RYePEer ��1�� at ��� 
��1   7hLV QRtLRQ LV QRt XQLTXe tR 0ƗRrL� (PaLO FRPPXQLFatLRQ ZLth 'r %arr\ 6PLth �ChaLr RI +eaOth 5eVearFh 

(thLFV CRPPLttee� 7e 5araZa aQG 1JƗtL .ahX� reJarGLQJ NLQVhLp aQG VXppRrteG GeFLVLRQ�PaNLQJ tR $ 
'RXJOaVV ��1 'eFePEer ��1��� 

���   - :LOOLaPV ³+e $ha 7e 7LNaQJa 0ƗRrL´ �XQpXEOLVheG paper IRr the /aZ CRPPLVVLRQ� 199�� FLteG LQ /aZ 
CRPPLVVLRQ 0ƗRrL CXVtRP aQG 9aOXeV LQ 1eZ =eaOaQG /aZ� 0arFh ���1� :eOOLQJtRQ� 6tXG\ 3aper 9 at 
���   

���    :LOOLaPV� aERYe Q ���� 
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discussion in deciding where the deceased will lie.  The force and length of discussions 
often reflects the mana of the deceased.324 

2.59 Not only is tikanga recognised in the evolving common law but also in legislation.  Tikanga is 
routinely defined in statute as “Māori customary values and practices”.325  In some 
instances, tikanga has acquired the status of a legal principle; for example, in the Resource 
Management Act 1991, decision-makers must have regard to the concept of kaitiakitanga 
(guardianship, as understood in accordance with tikanga).326 The reasoning processes 
applied by the Environment Court takes into account these values and traditions in reaching 
a decision, by way of cultural relativism, respecting that each culture has its own value-laden 
system of traditions and beliefs.327 

2.60 There is ongoing debate and discussion as to the precise status of tikanga at common law 
and within the legal system.328  Creating a “space” for tikanga alongside legal certainty and 
individual autonomy is a challenge for policy and law-makers.329  As Justice Christian 
Whata, speaking extra-judicially, says, “The real challenge is how tikanga, like the Treaty, 
might permeate the law”.330 

Whakawhanaungatanga – a platform for supported decision-making  

2.61 One of the core values embedded within tikanga that aligns with supported decision-
making is the relational notion of kinship, “whanaungatanga”.  In traditional Maori 
society, the individual was important as a member of a collective.331  The individual 
identity was defined through that individual’s relationships with others.  The kinship 
relationship is based on whakapapa, which can be translated as a person’s 
genealogy.   As Justice Joseph Williams explains: 332 

Of all the values of tikanga, whanaungatanga denotes the fact that in traditional Māori 
thinking relationships are everything – between people; between people and the physical 
world; and between people and the atua (spiritual entities).  The glue that holds the Māori 
world together is whakapapa or genealogy identifying the nature of relationships 
between all things.  
 
Whanaungatanga is … the idea that makes the whole system make sense – including 
legal sense.333  

                                                
324    Law Commission, above n 319 at 18. 
325   A Somerville “Tikanga in the Family Court – The Gorilla in the Room” (2016) NZFLJ (in print). 

Currently, there are statutory definitions in 43 Acts of Parliament and 79 Acts include the word 
“tikanga”, Appendix 1. 

326    Resource Management Act, s 7.  Kaitiakitanga as understood in tikanga denotes guardianship and is 
distinct from the narrower pākehā concept of ”stewardship” which is separately defined in s 7(aa). 
Māori values appear in ss 6, 7 and 8 of the Resource Management Act 1991 and are matters of 
national importance.  

327    See for example, Ngati Hokopu Ki Hokowhitu v Whakatane District Council 9 ELRNZ 111, Judge JR 
Jackson, where the “rule of reason” approach was applied with respect to the relationship 
(whanaungatanga) of Māori with Māori waahi tapu (sacred places) at 123, and discussion of cultural 
relativism in this context at 125.  

328    N Coates “The Recognition of Tikanga in the Common Law of New Zealand” (2015) 1 NZ L Rev 1. 
329   Law Commission, above n 319 at 19. 
330  CN Whata, High Court Justice “Evolution of Legal Issues Facing Māori” (Māori Legal Issues 

Conference, Pullman Hotel Auckland, 29 November 2013) at 25. 
331   This notion is not unique to Māori. Email communication with Dr Barry Smith (Chair of Health 

Research Ethics Committee, Te Rarawa and Ngāti Kahu) regarding kinship and supported decision-
making to A Douglass (21 December 2015). 

332   J Williams “He Aha Te Tikanga Māori” (unpublished paper for the Law Commission, 1998) cited in Law 
Commission Māori Custom and Values in New Zealand Law, March 2001, Wellington. Study Paper 9 
at 30.   

333    Williams, above n 320. 
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���� $ VeFRQG LPpRrtaQt FRQFept RI tLNaQJa LQ thLV FRQte[t LV ³PaQa´�  ,Q the GeFLVLRQ�PaNLQJ 
FRQte[t� PaQa eQVXreV that LQGLYLGXaOV� eVpeFLaOO\ eOGerV� are aFFRrGeG GLJQLt\ aQG reVpeFt����   
0aQa LV a Yer\ pRZerIXO FRQFept EeFaXVe reVpeFt IRr aQ LQGLYLGXaO Pa\ Ee at the FRVt RI 
FROOeFtLYe aGYaQtaJe�   ,t LV QRt VR eaV\ LQ a tLNaQJa GeFLVLRQ tR taNe aZa\ the PaQa RI GeFLVLRQ�
PaNLQJ eYeQ LI the ZhƗQaX ZaQt tR� IRr e[aPpOe� Zhere aQ eOGer haV VtateG a preIereQFe tR 
Vta\ OLYLQJ LQ her hRPe ZheQ the ZhƗQaX EeOLeYeV the VXppRrt RI hRVpLtaO Fare LV QeeGeG���� 

���� ³:haNaZhaQaXQJataQJa´��� reIerV tR the prRFeVV RI ErLQJLQJ peRpOe tRJether aQG IRVterLQJ 
FRQQeFtLRQV EetZeeQ peRpOe�   7he FRQFept reFRJQLVeV the LPpRrtaQFe RI the prRFeVV RI 
eQJaJLQJ ZLth peRpOe thrRXJh eVtaEOLVhLQJ reOatLRQVhLpV aQG reOatLQJ ZeOO tR RtherV� E\� 

x whanaungatanga� PaNLQJ a FRQQeFtLRQ aQG XQGerVtaQGLQJ reOateGQeVV tR RtherV� aQG 

x mana� XphROGLQJ GLJQLt\ IRr ERth perVRQaO aQG ZhƗQaX LQteJrLt\� 

���� :haNaZhaQaXQJataQJa GeVFrLEeV thLV prRFeVV RI prRYLGLQJ VXppRrt aQG heOp LQ a ErRaG 
VeQVe E\ aOORZLQJ the ³EORRG OLQNV´ Ee\RQG IaPLO\ tR EeFRPe aQ e[preVVLRQ RI the raQJe RI 
reVpRQVLELOLtLeV aQG rLJhtV� 6PLth Va\V� ³$V 0ƗRrL� Ze GR thLV �ZhaNaZhaQaXQJataQJa� 
ZeOO´����               

���� 6XppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV that reFRJQLVe ZhaQaXQJataQJa aQG PaQa haYe aQ 
REYLRXV pOaFe LQ the )aPLO\ CRXrt�  $V REVerYeG E\ -XGJe $QQLV 6RPerYLOOe���� 

:haQaXQJataQJa LV aQ LQteJraO part RI tLNaQJa LQ the )aPLO\ CRXrt� LQFRrpRratLQJ FRQFeptV 
RI VRFLetaO reOatLRQVhLpV aQG the rLJhtV aQG REOLJatLRQV that are LQhereQt LQ theP�  7heVe 
FRQFeptV are IXQGaPeQtaO tR the ZRrNLQJ RI the )aPLO\ CRXrt� 

���� 7he LQYROYePeQt RI IaPLOLeV aQG VXppRrt IRr ZhƗQaX� hapǌ aQG LZL LQ )aPLO\ *rRXp 
CRQIereQFeV �)*CV� XQGer the ChLOGreQ� <RXQJ 3erVRQV aQG theLr )aPLOLeV $Ft 19�9 �C<3) 
$Ft� LV reFRJQLVeG aV RQe RI the PRre LQQRYatLYe aVpeFtV RI the )aPLO\ CRXrt���9  ,Q thLV 
GeFLVLRQ�PaNLQJ PRGeO� IaPLOLeV haYe a FROOeFtLYe LPperatLYe tR ILQG VROXtLRQV IRr the Fare aQG 
prRteFtLRQ RI FhLOGreQ� <et VXrprLVLQJO\� QeLther tLNaQJa QRr ZhaQaXQJataQJa LV GeILQeG Rr 
reIerreG tR LQ aQ\ VtatXteV XVeG LQ IaPLO\ OaZ����  7here are VpeFLILF 0ƗRrL FXOtXraO 

                                                
���    ,QterYLeZ ZLth -XVtLFe -RVeph :LOOLaPV �:eOOLQJtRQ� 1� 'eFePEer ��1���  0aQa LV the VRXrFe RI rLJhtV 

aQG REOLJatLRQV RI OeaGerVhLp�  0aQa LV GeILQeG ErRaGO\ aV ³a Ne\ phLORVRphLFaO FRQFept� FRPELQLQJ 
QRtLRQV RI pV\FhLF aQG VpLrLtXaO IRrFe aQG YLtaOLt\� reFRJQLVeG aXthRrLt\� LQIOXeQFe aQG preVtLJe aQG thXV 
pRZer aQG aELOLt\ tR FRQtrRO peRpOe aQG eYeQtV´ LQ  5 %eQtRQ �eG� Te Matapunenga: A Compendium of 
UeIeUenFeV WR Whe FRnFepWV an LnVWLWuWLRnV RI 0āRUL FuVWRPaU\ OaZ �9LFtRrLa 8QLYerVLt\ 3reVV� :eOOLQJtRQ� 
��1�� at 1��� 

���    ,ELG� 
���    7he GerLYeG FaXVatLYe ZLth the preIL[ whaka GeQRteV the appOLFatLRQ RI� tR PaNe�GR� 
���    ,QterYLeZ ZLth %arr\ 6PLth, 460� 3h'� ChaLr RI the +eaOth 5eVearFh CRXQFLO (thLFV CRPPLttee� 7e 

5araZa aQG 1JƗtL .ahX �$ 'RXJOaVV� 'eFePEer ��1���  %LVhRp GeILQeV whakawhanaungatanga aV a 
prRFeVV E\ ZhLFh reOatLRQVhLpV are JeQerateG aQG PaLQtaLQeG thrRXJh the LGeQtLILFatLRQ �YLa FXOtXraOO\ 
apprRprLate PeaQV� RI OLQNaJeV� eQJaJePeQt aQG FRQQeFteGQeVV aQG� RQ thLV EaVLV� a FRPPLtPeQt tR 
Rther peRpOe aQG theLr ZeOIare aQG ZeOO�EeLQJ� 5 %LVhRp Collaborative Research Stories �'XQPRre 3reVV 
/tG� 3aOPerVtRQ 1Rrth� 199��� 

���    $ 6RPerYLOOe� aERYe Q ���� 
��9    ChLOGreQ <RXQJ 3erVRQV aQG 7heLr )aPLOLeV $Ft 19�9� V ��  7he Care RI ChLOGreQ $Ft ���� haV EeeQ 

FrLtLFLVeG IRr taNLQJ a tRR LQGLYLGXaOLVtLF apprRaFh tR LVVXeV RI Fare aQG prRteFtLRQ�  ,t PaNeV RQO\ paVVLQJ 
reIereQFe tR 0ƗRrL YaOXeV aQG OeaYeV pRteQtLaOO\ a PRre FRQIXVeG XQGerVtaQGLQJ RI tLNaQJa IRr the 
JXarGLaQVhLp RI FhLOGreQ� 6ee % $tNLQ ³+arPRQLVLQJ IaPLO\ OaZ´ ������ � 1=)/- 1�� at 1�1� 

���    $ 6RPerYLOOe� aERYe Q ���� )Rr aQ e[aPpOe LQ FhLOG FaVe OaZ FLteG E\ -XGJe 6RPerYLOOe WH v Chief 
Executive of the Ministry of Social Development +C $XFNOaQG C,9��������������1�� 11 6eptePEer 
����� CRXrtQe\ -�  $QRther e[aPpOe RI tLNaQJa� aQG the LQFOXVLRQ RI FROOeFtLYe LPperatLYeV aORQJVLGe 

�1 
 

FRQVLGeratLRQV reFRJQLVeG XQGer PeQtaO heaOth OaZ� LV aOVR XQGer the MXrLVGLFtLRQ RI the )aPLO\ 
CRXrt���1  +RZeYer� the e[teQt that the FXOtXraO FRQVLGeratLRQV LQ the 0eQtaO +eaOth 
�CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� �0+�C$7� $Ft� are RperatLRQaOLVeG LV 
XQFOear aQG there LV QR FRPPRQO\ aFFepteG VtaQGarG RI praFtLFe����   

Tikanga and diversity 

���� 5eVpeFtLQJ the QeeGV� YaOXeV aQG EeOLeIV RI 0ƗRrL GReV QRt PeaQ that a paQ�0ƗRrL 
perVpeFtLYe e[LVtV� aV e[preVVeG LQ the TXeVtLRQ� ³whose tLNaQJa"´ 7here LV rareO\ RQe VLQJOe 
YLeZpRLQt repreVeQtatLYe RI 0ƗRrL FRQFerQV� aQ\ PRre thaQ there LV a VLQJOe ethLFaO Rr reOLJLRXV 
YLeZpRLQt LQ aQ\ FRPPXQLt\�  0RreRYer� there are e[aPpOeV LQ the GeYeORpPeQt RI OaZ aQG 
pROLF\ LQ 1eZ =eaOaQG Zhere tLNaQJa haV VhapeG QRQ�0ƗRrL YLeZV���� $Q\ OeJaO IraPeZRrN 
PXVt aFFRPPRGate FXOtXraO GLYerVLt\ LQ 1eZ =eaOaQG¶V pOXraOLVtLF VRFLet\� aV ZeOO aV the QeeG 
tR reFRJQLVe the rLJhtV aQG QeeGV RI 0ƗRrL aV taQJata ZheQXa�  

���� 7he pRVLtLYe REOLJatLRQ tR reFRJQLVe reOatLRQVhLpV RI VXppRrt LQ the C53' VLtV FRPIRrtaEO\ ZLth 
tLNaQJa� aQG the prRFeVV RI eQJaJePeQt ZLth 0ƗRrL thrRXJh ZhaNaZhaQaXQJataQJa�  1eZ 
=eaOaQG haV a XQLTXe RppRrtXQLt\ tR eQrLFh the GLVFXVVLRQ LQ a reYLeZ RI the OaZ E\ eQVXrLQJ 
theVe FXOtXraO LQIOXeQFeV are taNeQ LQtR aFFRXQt aQG JLYeQ VtatXV LQ OaZ aV aQ apprRaFh tR 
VXppRrteG GeFLVLRQ�PaNLQJ� 

2E:  SUPPORTED DECISION-MAKING IN PRACTICE AND IN CASE LAW 

Supported decision-making in practice 

���9 $GXOt JXarGLaQVhLp OaZV teQG tR Ee IRFXVeG RQ the ELJ GeFLVLRQV Zhere there Pa\ Ee 
VLJQLILFaQt FRQVeTXeQFeV Rr rLVNV tR the perVRQ FRQFerQeG� IRr e[aPpOe OLIe�threateQLQJ 
GeFLVLRQV aERXt PeGLFaO treatPeQt Rr OLYLQJ arraQJePeQtV LQ reVLGeQtLaO Fare�  ,t LV LPpRrtaQt 
tR reFRJQLVe that the YaVt PaMRrLt\ RI Fare aQG ZeOIare GeFLVLRQV that RFFXr RQ a GaLO\ EaVLV 
are Iar PRre PXQGaQe aQG LQYROYe LQIRrPaO aQG praFtLFaO PethRGV RI VXppRrt�  )Rr e[aPpOe� 
Lt LV ZeOO reFRJQLVeG that RppRrtXQLtLeV IRr peRpOe tR partLFLpate LQ GeFLVLRQ�PaNLQJ LPprRYe 
theLr aELOLt\ tR FRPPXQLFate����  7he FhaOOeQJe LV tR LQFOXGe VXppRrteG GeFLVLRQ�PaNLQJ LQ 
eYer\Ga\ praFtLFe�  

���� 7he QeeGV� OLIe e[perLeQFeV aQG IaPLO\ FRQte[t RI peRpOe ZLth GLVaELOLtLeV FaQ Ee GLYerVe 
EetZeeQ aQG ZLthLQ pRpXOatLRQ JrRXpV�  6XppRrt QeeGV IRr peRpOe ZLth LQteOOeFtXaO GLVaELOLtLeV 
Rr aFTXLreG EraLQ LQMXrLeV Pa\ Ee Yer\ GLIIereQt� IRr e[aPpOe� tR the QeeGV RI ROGer aGXOtV�  

                                                
YaOXLQJ LQGLYLGXaO aXtRQRP\� are the 1JƗ .RRtL 5aQJatahL� the <RXth CRXrtV heOG RQ Parae �PeetLQJ 
pOaFeV�� 

��1    7he 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� PaNeV VpeFLaO prRYLVLRQ IRr 
³prRper reFRJQLtLRQ´ RI ZhƗQaX� hapǌ aQG LZL XQGer VV � aQG ��� 

���     + (OGer aQG 5 7apVeOO ³0ƗRrL aQG the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO �eGV�� aERYe Q 9� at 
��9�  6ee aOVR - %a[ter� 7 .aQL .LQJL� 5 7apVeOO aQG RtherV ³7he preYaOeQFe RI PeQtaO GLVRrGer aPRQJ 
0ƗRrL LQ 7e 5aX +LQeQJarR�  7he 1eZ =eaOaQG 0eQtaO +eaOth 6XrYe\´ ������ �9 $XVt 1= 3V\Fh ��1� 

���    )Rr e[aPpOe� the reFRJQLtLRQ RI the LPpRrtaQFe RI ZhaNapapa aQG the rLJht tR NQRZ \RXr JeQetLF RrLJLQV 
LQ aVVLVteG reprRGXFtLYe teFhQRORJ\ haV arJXaEO\ OeG tR a PRre RpeQ attLtXGe tR NQRZOeGJe RI JeQetLF 
pareQtaJe LQ 1eZ =eaOaQG thaQ e[LVtV LQ Rther FRXQtrLeV� . 'aQLeOV aQG $ 'RXJOaVV ³$FFeVV tR *eQetLF 
,QIRrPatLRQ E\ 'RQRr 2IIVprLQJ aQG 'RQRrV� 0eGLFLQe� 3ROLF\ aQG /aZ LQ 1eZ =eaOaQG´ ������ �� - 0eG 
/aZ 1�1� 

���    - 5RVeQ� VpeeFh pathRORJLVt ³CRPPXQLFatLRQ� the .e\VtRQe RI 6XppRrteG 'eFLVLRQ�PaNLQJ´ �CapaFLt\ 
$XVtraOLa FRQIereQFe� 6\GQe\� 1� 1RYePEer ��1��� 
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���� $ VeFRQG LPpRrtaQt FRQFept RI tLNaQJa LQ thLV FRQte[t LV ³PaQa´�  ,Q the GeFLVLRQ�PaNLQJ 
FRQte[t� PaQa eQVXreV that LQGLYLGXaOV� eVpeFLaOO\ eOGerV� are aFFRrGeG GLJQLt\ aQG reVpeFt����   
0aQa LV a Yer\ pRZerIXO FRQFept EeFaXVe reVpeFt IRr aQ LQGLYLGXaO Pa\ Ee at the FRVt RI 
FROOeFtLYe aGYaQtaJe�   ,t LV QRt VR eaV\ LQ a tLNaQJa GeFLVLRQ tR taNe aZa\ the PaQa RI GeFLVLRQ�
PaNLQJ eYeQ LI the ZhƗQaX ZaQt tR� IRr e[aPpOe� Zhere aQ eOGer haV VtateG a preIereQFe tR 
Vta\ OLYLQJ LQ her hRPe ZheQ the ZhƗQaX EeOLeYeV the VXppRrt RI hRVpLtaO Fare LV QeeGeG���� 

���� ³:haNaZhaQaXQJataQJa´��� reIerV tR the prRFeVV RI ErLQJLQJ peRpOe tRJether aQG IRVterLQJ 
FRQQeFtLRQV EetZeeQ peRpOe�   7he FRQFept reFRJQLVeV the LPpRrtaQFe RI the prRFeVV RI 
eQJaJLQJ ZLth peRpOe thrRXJh eVtaEOLVhLQJ reOatLRQVhLpV aQG reOatLQJ ZeOO tR RtherV� E\� 

x whanaungatanga� PaNLQJ a FRQQeFtLRQ aQG XQGerVtaQGLQJ reOateGQeVV tR RtherV� aQG 

x mana� XphROGLQJ GLJQLt\ IRr ERth perVRQaO aQG ZhƗQaX LQteJrLt\� 

���� :haNaZhaQaXQJataQJa GeVFrLEeV thLV prRFeVV RI prRYLGLQJ VXppRrt aQG heOp LQ a ErRaG 
VeQVe E\ aOORZLQJ the ³EORRG OLQNV´ Ee\RQG IaPLO\ tR EeFRPe aQ e[preVVLRQ RI the raQJe RI 
reVpRQVLELOLtLeV aQG rLJhtV� 6PLth Va\V� ³$V 0ƗRrL� Ze GR thLV �ZhaNaZhaQaXQJataQJa� 
ZeOO´����               

���� 6XppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV that reFRJQLVe ZhaQaXQJataQJa aQG PaQa haYe aQ 
REYLRXV pOaFe LQ the )aPLO\ CRXrt�  $V REVerYeG E\ -XGJe $QQLV 6RPerYLOOe���� 

:haQaXQJataQJa LV aQ LQteJraO part RI tLNaQJa LQ the )aPLO\ CRXrt� LQFRrpRratLQJ FRQFeptV 
RI VRFLetaO reOatLRQVhLpV aQG the rLJhtV aQG REOLJatLRQV that are LQhereQt LQ theP�  7heVe 
FRQFeptV are IXQGaPeQtaO tR the ZRrNLQJ RI the )aPLO\ CRXrt� 

���� 7he LQYROYePeQt RI IaPLOLeV aQG VXppRrt IRr ZhƗQaX� hapǌ aQG LZL LQ )aPLO\ *rRXp 
CRQIereQFeV �)*CV� XQGer the ChLOGreQ� <RXQJ 3erVRQV aQG theLr )aPLOLeV $Ft 19�9 �C<3) 
$Ft� LV reFRJQLVeG aV RQe RI the PRre LQQRYatLYe aVpeFtV RI the )aPLO\ CRXrt���9  ,Q thLV 
GeFLVLRQ�PaNLQJ PRGeO� IaPLOLeV haYe a FROOeFtLYe LPperatLYe tR ILQG VROXtLRQV IRr the Fare aQG 
prRteFtLRQ RI FhLOGreQ� <et VXrprLVLQJO\� QeLther tLNaQJa QRr ZhaQaXQJataQJa LV GeILQeG Rr 
reIerreG tR LQ aQ\ VtatXteV XVeG LQ IaPLO\ OaZ����  7here are VpeFLILF 0ƗRrL FXOtXraO 

                                                
���    ,QterYLeZ ZLth -XVtLFe -RVeph :LOOLaPV �:eOOLQJtRQ� 1� 'eFePEer ��1���  0aQa LV the VRXrFe RI rLJhtV 

aQG REOLJatLRQV RI OeaGerVhLp�  0aQa LV GeILQeG ErRaGO\ aV ³a Ne\ phLORVRphLFaO FRQFept� FRPELQLQJ 
QRtLRQV RI pV\FhLF aQG VpLrLtXaO IRrFe aQG YLtaOLt\� reFRJQLVeG aXthRrLt\� LQIOXeQFe aQG preVtLJe aQG thXV 
pRZer aQG aELOLt\ tR FRQtrRO peRpOe aQG eYeQtV´ LQ  5 %eQtRQ �eG� Te Matapunenga: A Compendium of 
UeIeUenFeV WR Whe FRnFepWV an LnVWLWuWLRnV RI 0āRUL FuVWRPaU\ OaZ �9LFtRrLa 8QLYerVLt\ 3reVV� :eOOLQJtRQ� 
��1�� at 1��� 

���    ,ELG� 
���    7he GerLYeG FaXVatLYe ZLth the preIL[ whaka GeQRteV the appOLFatLRQ RI� tR PaNe�GR� 
���    ,QterYLeZ ZLth %arr\ 6PLth, 460� 3h'� ChaLr RI the +eaOth 5eVearFh CRXQFLO (thLFV CRPPLttee� 7e 

5araZa aQG 1JƗtL .ahX �$ 'RXJOaVV� 'eFePEer ��1���  %LVhRp GeILQeV whakawhanaungatanga aV a 
prRFeVV E\ ZhLFh reOatLRQVhLpV are JeQerateG aQG PaLQtaLQeG thrRXJh the LGeQtLILFatLRQ �YLa FXOtXraOO\ 
apprRprLate PeaQV� RI OLQNaJeV� eQJaJePeQt aQG FRQQeFteGQeVV aQG� RQ thLV EaVLV� a FRPPLtPeQt tR 
Rther peRpOe aQG theLr ZeOIare aQG ZeOO�EeLQJ� 5 %LVhRp Collaborative Research Stories �'XQPRre 3reVV 
/tG� 3aOPerVtRQ 1Rrth� 199��� 

���    $ 6RPerYLOOe� aERYe Q ���� 
��9    ChLOGreQ <RXQJ 3erVRQV aQG 7heLr )aPLOLeV $Ft 19�9� V ��  7he Care RI ChLOGreQ $Ft ���� haV EeeQ 

FrLtLFLVeG IRr taNLQJ a tRR LQGLYLGXaOLVtLF apprRaFh tR LVVXeV RI Fare aQG prRteFtLRQ�  ,t PaNeV RQO\ paVVLQJ 
reIereQFe tR 0ƗRrL YaOXeV aQG OeaYeV pRteQtLaOO\ a PRre FRQIXVeG XQGerVtaQGLQJ RI tLNaQJa IRr the 
JXarGLaQVhLp RI FhLOGreQ� 6ee % $tNLQ ³+arPRQLVLQJ IaPLO\ OaZ´ ������ � 1=)/- 1�� at 1�1� 

���    $ 6RPerYLOOe� aERYe Q ���� )Rr aQ e[aPpOe LQ FhLOG FaVe OaZ FLteG E\ -XGJe 6RPerYLOOe WH v Chief 
Executive of the Ministry of Social Development +C $XFNOaQG C,9��������������1�� 11 6eptePEer 
����� CRXrtQe\ -�  $QRther e[aPpOe RI tLNaQJa� aQG the LQFOXVLRQ RI FROOeFtLYe LPperatLYeV aORQJVLGe 
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FRQVLGeratLRQV reFRJQLVeG XQGer PeQtaO heaOth OaZ� LV aOVR XQGer the MXrLVGLFtLRQ RI the )aPLO\ 
CRXrt���1  +RZeYer� the e[teQt that the FXOtXraO FRQVLGeratLRQV LQ the 0eQtaO +eaOth 
�CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� �0+�C$7� $Ft� are RperatLRQaOLVeG LV 
XQFOear aQG there LV QR FRPPRQO\ aFFepteG VtaQGarG RI praFtLFe����   

Tikanga and diversity 

���� 5eVpeFtLQJ the QeeGV� YaOXeV aQG EeOLeIV RI 0ƗRrL GReV QRt PeaQ that a paQ�0ƗRrL 
perVpeFtLYe e[LVtV� aV e[preVVeG LQ the TXeVtLRQ� ³whose tLNaQJa"´ 7here LV rareO\ RQe VLQJOe 
YLeZpRLQt repreVeQtatLYe RI 0ƗRrL FRQFerQV� aQ\ PRre thaQ there LV a VLQJOe ethLFaO Rr reOLJLRXV 
YLeZpRLQt LQ aQ\ FRPPXQLt\�  0RreRYer� there are e[aPpOeV LQ the GeYeORpPeQt RI OaZ aQG 
pROLF\ LQ 1eZ =eaOaQG Zhere tLNaQJa haV VhapeG QRQ�0ƗRrL YLeZV���� $Q\ OeJaO IraPeZRrN 
PXVt aFFRPPRGate FXOtXraO GLYerVLt\ LQ 1eZ =eaOaQG¶V pOXraOLVtLF VRFLet\� aV ZeOO aV the QeeG 
tR reFRJQLVe the rLJhtV aQG QeeGV RI 0ƗRrL aV taQJata ZheQXa�  

���� 7he pRVLtLYe REOLJatLRQ tR reFRJQLVe reOatLRQVhLpV RI VXppRrt LQ the C53' VLtV FRPIRrtaEO\ ZLth 
tLNaQJa� aQG the prRFeVV RI eQJaJePeQt ZLth 0ƗRrL thrRXJh ZhaNaZhaQaXQJataQJa�  1eZ 
=eaOaQG haV a XQLTXe RppRrtXQLt\ tR eQrLFh the GLVFXVVLRQ LQ a reYLeZ RI the OaZ E\ eQVXrLQJ 
theVe FXOtXraO LQIOXeQFeV are taNeQ LQtR aFFRXQt aQG JLYeQ VtatXV LQ OaZ aV aQ apprRaFh tR 
VXppRrteG GeFLVLRQ�PaNLQJ� 

2E:  SUPPORTED DECISION-MAKING IN PRACTICE AND IN CASE LAW 

Supported decision-making in practice 

���9 $GXOt JXarGLaQVhLp OaZV teQG tR Ee IRFXVeG RQ the ELJ GeFLVLRQV Zhere there Pa\ Ee 
VLJQLILFaQt FRQVeTXeQFeV Rr rLVNV tR the perVRQ FRQFerQeG� IRr e[aPpOe OLIe�threateQLQJ 
GeFLVLRQV aERXt PeGLFaO treatPeQt Rr OLYLQJ arraQJePeQtV LQ reVLGeQtLaO Fare�  ,t LV LPpRrtaQt 
tR reFRJQLVe that the YaVt PaMRrLt\ RI Fare aQG ZeOIare GeFLVLRQV that RFFXr RQ a GaLO\ EaVLV 
are Iar PRre PXQGaQe aQG LQYROYe LQIRrPaO aQG praFtLFaO PethRGV RI VXppRrt�  )Rr e[aPpOe� 
Lt LV ZeOO reFRJQLVeG that RppRrtXQLtLeV IRr peRpOe tR partLFLpate LQ GeFLVLRQ�PaNLQJ LPprRYe 
theLr aELOLt\ tR FRPPXQLFate����  7he FhaOOeQJe LV tR LQFOXGe VXppRrteG GeFLVLRQ�PaNLQJ LQ 
eYer\Ga\ praFtLFe�  

���� 7he QeeGV� OLIe e[perLeQFeV aQG IaPLO\ FRQte[t RI peRpOe ZLth GLVaELOLtLeV FaQ Ee GLYerVe 
EetZeeQ aQG ZLthLQ pRpXOatLRQ JrRXpV�  6XppRrt QeeGV IRr peRpOe ZLth LQteOOeFtXaO GLVaELOLtLeV 
Rr aFTXLreG EraLQ LQMXrLeV Pa\ Ee Yer\ GLIIereQt� IRr e[aPpOe� tR the QeeGV RI ROGer aGXOtV�  

                                                
YaOXLQJ LQGLYLGXaO aXtRQRP\� are the 1JƗ .RRtL 5aQJatahL� the <RXth CRXrtV heOG RQ Parae �PeetLQJ 
pOaFeV�� 

��1    7he 0eQtaO +eaOth �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� $Ft 199� PaNeV VpeFLaO prRYLVLRQ IRr 
³prRper reFRJQLtLRQ´ RI ZhƗQaX� hapǌ aQG LZL XQGer VV � aQG ��� 

���     + (OGer aQG 5 7apVeOO ³0ƗRrL aQG the 0eQtaO +eaOth $Ft´ LQ 'aZVRQ aQG *OeGhLOO �eGV�� aERYe Q 9� at 
��9�  6ee aOVR - %a[ter� 7 .aQL .LQJL� 5 7apVeOO aQG RtherV ³7he preYaOeQFe RI PeQtaO GLVRrGer aPRQJ 
0ƗRrL LQ 7e 5aX +LQeQJarR�  7he 1eZ =eaOaQG 0eQtaO +eaOth 6XrYe\´ ������ �9 $XVt 1= 3V\Fh ��1� 

���    )Rr e[aPpOe� the reFRJQLtLRQ RI the LPpRrtaQFe RI ZhaNapapa aQG the rLJht tR NQRZ \RXr JeQetLF RrLJLQV 
LQ aVVLVteG reprRGXFtLYe teFhQRORJ\ haV arJXaEO\ OeG tR a PRre RpeQ attLtXGe tR NQRZOeGJe RI JeQetLF 
pareQtaJe LQ 1eZ =eaOaQG thaQ e[LVtV LQ Rther FRXQtrLeV� . 'aQLeOV aQG $ 'RXJOaVV ³$FFeVV tR *eQetLF 
,QIRrPatLRQ E\ 'RQRr 2IIVprLQJ aQG 'RQRrV� 0eGLFLQe� 3ROLF\ aQG /aZ LQ 1eZ =eaOaQG´ ������ �� - 0eG 
/aZ 1�1� 

���    - 5RVeQ� VpeeFh pathRORJLVt ³CRPPXQLFatLRQ� the .e\VtRQe RI 6XppRrteG 'eFLVLRQ�PaNLQJ´ �CapaFLt\ 
$XVtraOLa FRQIereQFe� 6\GQe\� 1� 1RYePEer ��1��� 
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2OGer aGXOtV Pa\ Ee PRre LVROateG aQG teQG QRt tR haYe the VXppRrt V\VtePV that thRVe ZLth 
pV\FhR�VRFLaO GLVaELOLtLeV Pa\ haYe� 7here Pa\ Ee OeVV VXppRrt IRr theLr GeFLVLRQ�PaNLQJ aQG 
PRre GepeQGeQF\� E\� IRr e[aPpOe� a pareQt RQ theLr aGXOt FhLOGreQ ZhR hROG aQ eQGXrLQJ 
pRZer RI attRrQe\ �(32$��  $ \RXQJer aGXOt ZLth 'RZQ V\QGrRPe Pa\ VeeN PRre 
LQGepeQGeQFe tR OLYe aZa\ IrRP theLr IaPLO\�  CRQYerVeO\� aQ ROGer aGXOt ZLth 'RZQ V\QGrRPe 
aQG earO\ RQVet RI GePeQtLa Pa\ haYe RQO\ OLYeG LQ the IaPLO\ hRPe ZLth OLttOe RXtVLGe 
LQteraFtLRQ EXt Ee ORYLQJO\ FareG IRr E\ theLr VLEOLQJV� here the IaPLO\ reOatLRQVhLp LV EXLOt arRXQG 
GepeQGeQF\����  

���1 6RPe peRpOe haYe QR IaPLO\ tR VXppRrt theP aQG� aV LV FRPPRQ LQ the )aPLO\ CRXrt� there 
are IaPLOLeV that FaQQRt aJree Rr are LQFapaEOe aV a IaPLO\ JrRXp RI prRYLGLQJ apprRprLate 
VXppRrt���� )aLOLQJ tR reFRJQLVe theVe GLIIereQFeV FRXOG reVXOt LQ aQ RYer�VLPpOLILeG OeJaO 
IraPeZRrN IRr reVpeFtLQJ the rLJhtV RI peRpOe ZLth LPpaLreG FapaFLt\� 

Patient-centred care and whakawhanaungatanga 

���� 6XppRrtLQJ peRpOe LQ PaNLQJ GeFLVLRQV IRr thePVeOYeV� Zhere thLV LV pRVVLEOe� aQG� LI Lt LV QRt 
pRVVLEOe� prRYLGLQJ PeFhaQLVPV tR Pa[LPLVe theLr partLFLpatLRQ� haV VRPe reaO aGYaQtaJeV�  
,Q the heaOthFare FRQte[t� the LQFOXVLRQ RI the perVRQ VXEMeFt tR the GeFLVLRQ QRt RQO\ LPprRYeV 
the TXaOLt\ RI the GeFLVLRQ reaFheG EXt aOVR reIOeFtV EeVt praFtLFe� reIerreG tR aV ³patLeQt�
FeQtreG Fare´����  3artLFLpatLYe GeFLVLRQ�PaNLQJ FaQ haYe therapeXtLF EeQeILtV LQ terPV RI 
eQhaQFLQJ LQGLYLGXaO ZeOO�EeLQJ aQG VeOI�eVteeP�  ,t FaQ aOVR reGXFe the pRVVLELOLtLeV RI FRQIOLFt 
EetZeeQ the perVRQ aQG heaOthFare prRIeVVLRQaOV���� 

���� ,Q 1eZ =eaOaQG� heaOth GLVparLtLeV EetZeeQ 0ƗRrL aQG QRQ�0ƗRrL are ZeOO GRFXPeQteG�  0ƗRrL 
are VLJQLILFaQtO\ RYer�repreVeQteG LQ pRpXOatLRQV treateG XQGer the 0+�C$7� $Ft aQG the 
apprRaFh XVeG tR aVVeVV ³PeQtaO GLVRrGer´ haV pRteQtLaO IRr ELaV LQ aVVeVVLQJ 0ƗRrL���9  
6LPLOar ELaVeV Pa\ Ee preVeQt ZheQ aVVeVVLQJ FapaFLt\ XQGer the 3335 $Ft Rr Rther areaV 
RI FapaFLt\ OaZ� VXFh aV ILtQeVV tR pOeaG XQGer the FrLPLQaO MXVtLFe OeJLVOatLRQ�  (OGer aQG 
7apVeOO hLJhOLJht the FXrreQt LQGLYLGXaO IRFXV RI FapaFLt\�EaVeG aVVeVVPeQtV aQG ZarQ that 
thLV apprRaFh GLVreJarGV the FROOeFtLYe rLJhtV ZLthLQ ZhaQaX aQG the ZLGer FRPPXQLt\����   

���� +eaOth praFtLtLRQerV are reTXLreG tR GePRQVtrate apprRprLate OeYeOV RI FXOtXraO VaIet\��1 aQG 
FRPpeteQF\ tR Ee ILt IRr praFtLFe����  ³CXOtXraO FRPpeteQFe´ LV ErRaGO\ GeILQeG ± e[teQGLQJ 
Ee\RQG ethQLFLt\ aQG reFRJQLVLQJ that patLeQtV LGeQtLI\ ZLth PXOtLpOe FXOtXraO JrRXpLQJV� 

                                                
���    7heVe are FRPPRQ e[aPpOeV e[perLeQFeG LQ praFtLFe E\ the ZrLter aQG reIOeFt the LPpRrtaQFe RI QRt 

PaNLQJ aVVXPptLRQV aERXt GLYerVe IaPLO\ reOatLRQVhLpV� 
���    ,Q 1eZ =eaOaQG there LV QR pXEOLF aJeQF\ that IXOILOV thLV rROe aQG there LV a VhRrtaJe RI peRpOe aYaLOaEOe 

tR Ee aQ LQGepeQGeQt ZeOIare JXarGLaQ tR aVVLVt IaPLOLeV�  $Q e[aPpOe LV the 2taJR :eOIare *XarGLaQ 
7rXVt�  ,Q :eOOLQJtRQ a FRPPXQLt\ trXVt haV reFeQtO\ EeeQ eVtaEOLVheG� )Rr PaQ\ \earV LQ :eOOLQJtRQ the 
CathROLF QXQV� 6LVterV RI 0erF\� IXOILOOeG thLV rROe IRr the :eOOLQJtRQ )aPLO\ CRXrt� 

���    $( %aXPaQ� +- )arG\ aQG 3* +arrLV ³*ettLQJ Lt rLJht� Zh\ ERther ZLth patLeQt�FeQtreG Fare"´ ������ 1�9 
0eG - $XVt ���� 

���    'RQQeOO\� aERYe Q ��� at ��� � ���� 
��9   0eaVXreV IRr 0ƗRrL ZeOOEeLQJ LQ PeQtaO heaOth FaQ Ee aVVeVVeG IrRP a hROLVtLF YLeZpRLQt aQG taNe LQtR 

aFFRXQt the GLPeQVLRQV RI VpLrLtXaO� PeQtaO aQG ph\VLFaO heaOth� aV ZeOO aV reOatLRQVhLpV ZLth IaPLO\ aQG 
FRPPXQLt\� 0 'XrLe ³0eaVXrLQJ 0ƗRrL :eOOEeLQJ´ �1eZ =eaOaQG 7reaVXr\ *XeVt /eFtXre 6erLeV �+aX 
2raQJa�� :eOOLQJtRQ� ������  

���  (OGer aQG 7apVeOO� aERYe Q ���� 7he aXthRrV ZarQ aJaLQVt XVLQJ FapaFLt\ tR FRQVeQt aV a FrLterLRQ IRr 
aQ\ reYLVLRQ RI the 0+$� 

��1   ³CXOtXraO VaIet\´ �ZhaNarXrXhaX� ZaV a FRQFept GeYeORpeG E\ the Oate ,rLhapetL 5aPVGeQ aQG aGRpteG 
E\ the QXrVLQJ prRIeVVLRQ� 6ee aOVR % *ra\ ³0aQaJLQJ the FrRVV�FXOtXraO FRQVXOtatLRQ� 7he LPpRrtaQFe 
RI FXOtXraO VaIet\´ ������ ����� 1=)3� 

���   +eaOth 3raFtLtLRQerV CRPpeteQFe $VVXraQFe $Ft ����� V 11� �L��  

�� 
 

LQFOXGLQJ JrRXpLQJV ZLth GLIIereQt EeOLeI V\VtePV aQG LGeaV aERXt GLVaELOLt\���� $Q 
XQGerVtaQGLQJ RI FXOtXraO FRPpeteQFe prRYLGeV a EaVLV IRr appO\LQJ VXppRrteG GeFLVLRQ�
PaNLQJ LQ praFtLFe�  7here LV FXrreQt reFRJQLtLRQ that the ³:eVterQ´ PRGeO RI patLeQt�FeQtreG 
Fare LV at RGGV ZLth a traGLtLRQaO 0ƗRrL Za\ RI YLeZLQJ the ZRrOG��� aQG that� LI a ErRaG YLeZ RI 
FXOtXre LV taNeQ� theQ the PaMRrLt\ RI patLeQtV are FXOtXraOO\ GLIIereQt IrRP PRVt heaOth 
praFtLtLRQerV aQG IrRP the GRPLQaQt :eVterQ PeGLFaO YLeZ RI the ZRrOG���� 

���� 0eGLFaO VtXGeQtV are QRZ traLQeG LQ appO\LQJ a 0ƗRrL�FeQtreG FRQVXOtatLRQ apprRaFh IRr 
eQJaJLQJ ZLth 0ƗRrL patLeQtV� NQRZQ aV the ³+XL 3rRFeVV´ aQG the ³0eLhaQa 0RGeO�´ tZR 
0ƗRrL�FeQtreG FOLQLFaO LQterYLeZLQJ tRROV����  7he +XL 3rRFeVV reFRJQLVeV 
ZhaNaZhaQaXQJataQJa LQ a FOLQLFaO FRQte[t �LQFOXGLQJ Zhere a FapaFLt\ aVVeVVPeQt PLJht Ee 
XQGertaNeQ�� aQG the LPpRrtaQFe RI the GRFtRr eVtaEOLVhLQJ a FXOtXraO FRQQeFtLRQ ZLth the 
patLeQt� thXV GLVtLQJXLVhLQJ Lt IrRP EaVLF rappRrt����  

���� 'r *reJ <RXQJ� a QRQ�0ƗRrL GRFtRr� e[pOaLQV e[perLeQFe RI ZhaNaZhaQaXQJataQJa ZheQ 
XQGertaNLQJ a FapaFLt\ aVVeVVPeQt ZLth a 0ƗRrL patLeQt����  

>(aFh@ perVRQ at the PeetLQJ e[pOaLQeG hLV aQFeVtr\ LQ a ErLeI EXt VtrXFtXreG Za\� aQG 
0ƗRrL LQ the rRRP Zere aEOe tR LGeQtLI\ FRQQeFtLRQV EetZeeQ theLr reVpeFtLYe IaPLOLeV� $t 
the eQG� the 0ƗRrL FXOtXraO aGYLVRr� rather NLQGO\� e[pOaLQeG tR the patLeQt aQG hLV VXppRrt 
peRpOe that ,� a (XrRpeaQ ZLth (QJOLVh aQFeVtr\� ZaV reOateG hLVtRrLFaOO\ thrRXJh the ZLGer 
<RXQJ IaPLO\� tR 1LFN <RXQJ� the FaELQ ER\ RQ the (QGeaYRXr ZhR ILrVt VpRtteG OaQG ZheQ 
CRRN FaPe tR 1eZ =eaOaQG� 1LFN <RXQJ LV rePePEereG ORFaOO\ EeFaXVe hLV QaPe LV JLYeQ 
tR a Fape ± ³<RXQJ 1LFN¶V +eaG´� 7hLV prRFeVV RI LGeQtLI\LQJ FRQQeFtLRQV aQG reOatLRQVhLpV 
LV YLtaO tR eQJaJLQJ 0ƗRrL LQ the aVVeVVPeQt� aQG LQ P\ e[perLeQFe Lt LV Yer\ heOpIXO tR JR 
thrRXJh that prRFeVV tR VRPe GeJree EeIRre JettLQJ LQtR the teFhQLFaOLtLeV RI the 
aVVeVVPeQt� 

 

���� :haNaZhaQaXQJataQJa FaQ thereIRre Ee YLeZeG aV prRYLGLQJ a pOatIRrP IRr VXppRrteG 
GeFLVLRQ�PaNLQJ� aQG IRr 0ƗRrL LV a EaVeOLQe IRr FXOtXraOO\ reVpRQVLYe praFtLFe���9  $OO RI theVe 
IaFtRrV VXJJeVt that aQ\ reYLVeG PeQtaO FapaFLt\ OaZ VhRXOG reFRJQLVe tLNaQJa 0ƗRrL GeFLVLRQ�
PaNLQJ prRFeVVeV� ERth at the OeYeO RI OeJaO prLQFLpOe aQG IRr LPpOePeQtatLRQ ZLthLQ a CRGe RI 
3raFtLFe���� 

                                                
���  7heVe LQFOXGe �EXt are QRt OLPLteG tR� JeQGer� VpLrLtXaO aQG Rther EeOLeI V\VtePV� Ve[XaO RrLeQtatLRQ� 

GLVaELOLt\� OLIeVt\Oe� aJe Rr VRFLReFRQRPLF VtatXV� 7he GeILQLtLRQ RI FXOtXraO FRPpeteQFe LQ the 1eZ 
=eaOaQG 0eGLFaO CRXQFLO¶V VtatePeQt LV� ³Cultural competence requires an awareness of cultural 
diversity and the ability to function effectively, and respectfully, when working with and treating people 
of different cultural backgrounds."  7here LV QR VLPLOar prRIeVVLRQaO VtaQGarG RI FXOtXraO FRPpeteQFe IRr 
OaZ\erV� 

���   5 3arr\� % -RQeV� % *ra\ aQG RtherV ³$ppO\LQJ a 0ƗRrL�FeQtreG FRQVXOtatLRQ apprRaFh IRr eQJaJLQJ ZLth 
0ƗRrL patLeQtV� aQ XQGerJraGXate PeGLFaO VtXGeQt FaVe VtXG\´ ���1�� ���� -  3rLP +eaOthF ���� 

���    3arr\� -RQeV� *ra\ aQG RtherV� aERYe Q ��� at ���� 
���   C /aFe\� 7 +XrLa� / %eFNert aQG RtherV ³7he +XL 3rRFeVV� a IraPeZRrN tR eQhaQFe the GRFtRr�patLeQt 

reOatLRQVhLp  ZLth 0ƗRrL³ ���11� 1�� 1=0-  at http���ZZZ�Q]Pa�RrJ�Q]�MRXrQaO�reaG�the�MRXrQaO�aOO�
LVVXeV���1����19���11�YRO�1���QR�1����YLeZ�OaFe\� 6 3LtaPa� 7 +XrLa aQG C /aFe\ ³,PprRYLQJ 0ƗRrL 
+eaOth RXtFRPeV thrRXJh FOLQLFaO aVVeVVPeQt� :aLNare R te :aNa R 0eLhaQa´ ���1�� 1�� 1=0- 1��� 

���   3arr\� -RQeV� *ra\ aQG RtherV� aERYe ��� at ���� 
���   (PaLO FRPPXQLFatLRQ ZLth 'r *reJ <RXQJ� �CRQVXOtaQt 3V\FhLatrLVt� CapLtaO aQG CRaVt '+%� reJarGLQJ 

ZhaNaZhaQaXQJataQJa �11 0arFh ��1��� 
��9   ,QterYLeZ ZLth 'r -R %a[ter� $VVRFLate 'eaQ RI 0ƗRrL� 8QLYerVLt\ RI 2taJR �$ 'RXJOaVV� 'XQeGLQ -aQXar\ 

��1��� 7here are FaOOV IRr PRre traLQLQJ LQ FXOtXraO FRPpeteQF\ LQ pV\FhLatr\ Zhere 0ƗRrL aQG QRQ�0ƗRrL 
are ZRrNLQJ ZLth ZhƗQaX tR GeYeORp XQGerVtaQGLQJV PeaQLQJIXO tR 0ƗRrL� 6ee (OGer aQG 7apVeOO� aERYe 
Q ���� 

���  $ ILrVt Vtep tRZarGV prRYLGLQJ a FXOtXraOO\ reVpRQVLYe apprRaFh tR VXppRrteG GeFLVLRQ�PaNLQJ LV the 
7RRONLt IRr $VVeVVLQJ CapaFLt\ aV GLVFXVVeG LQ Chapter � aQG aQQe[eG tR thLV repRrt LQ $ppeQGL[ '�  
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2OGer aGXOtV Pa\ Ee PRre LVROateG aQG teQG QRt tR haYe the VXppRrt V\VtePV that thRVe ZLth 
pV\FhR�VRFLaO GLVaELOLtLeV Pa\ haYe� 7here Pa\ Ee OeVV VXppRrt IRr theLr GeFLVLRQ�PaNLQJ aQG 
PRre GepeQGeQF\� E\� IRr e[aPpOe� a pareQt RQ theLr aGXOt FhLOGreQ ZhR hROG aQ eQGXrLQJ 
pRZer RI attRrQe\ �(32$��  $ \RXQJer aGXOt ZLth 'RZQ V\QGrRPe Pa\ VeeN PRre 
LQGepeQGeQFe tR OLYe aZa\ IrRP theLr IaPLO\�  CRQYerVeO\� aQ ROGer aGXOt ZLth 'RZQ V\QGrRPe 
aQG earO\ RQVet RI GePeQtLa Pa\ haYe RQO\ OLYeG LQ the IaPLO\ hRPe ZLth OLttOe RXtVLGe 
LQteraFtLRQ EXt Ee ORYLQJO\ FareG IRr E\ theLr VLEOLQJV� here the IaPLO\ reOatLRQVhLp LV EXLOt arRXQG 
GepeQGeQF\����  

���1 6RPe peRpOe haYe QR IaPLO\ tR VXppRrt theP aQG� aV LV FRPPRQ LQ the )aPLO\ CRXrt� there 
are IaPLOLeV that FaQQRt aJree Rr are LQFapaEOe aV a IaPLO\ JrRXp RI prRYLGLQJ apprRprLate 
VXppRrt���� )aLOLQJ tR reFRJQLVe theVe GLIIereQFeV FRXOG reVXOt LQ aQ RYer�VLPpOLILeG OeJaO 
IraPeZRrN IRr reVpeFtLQJ the rLJhtV RI peRpOe ZLth LPpaLreG FapaFLt\� 

Patient-centred care and whakawhanaungatanga 

���� 6XppRrtLQJ peRpOe LQ PaNLQJ GeFLVLRQV IRr thePVeOYeV� Zhere thLV LV pRVVLEOe� aQG� LI Lt LV QRt 
pRVVLEOe� prRYLGLQJ PeFhaQLVPV tR Pa[LPLVe theLr partLFLpatLRQ� haV VRPe reaO aGYaQtaJeV�  
,Q the heaOthFare FRQte[t� the LQFOXVLRQ RI the perVRQ VXEMeFt tR the GeFLVLRQ QRt RQO\ LPprRYeV 
the TXaOLt\ RI the GeFLVLRQ reaFheG EXt aOVR reIOeFtV EeVt praFtLFe� reIerreG tR aV ³patLeQt�
FeQtreG Fare´����  3artLFLpatLYe GeFLVLRQ�PaNLQJ FaQ haYe therapeXtLF EeQeILtV LQ terPV RI 
eQhaQFLQJ LQGLYLGXaO ZeOO�EeLQJ aQG VeOI�eVteeP�  ,t FaQ aOVR reGXFe the pRVVLELOLtLeV RI FRQIOLFt 
EetZeeQ the perVRQ aQG heaOthFare prRIeVVLRQaOV���� 

���� ,Q 1eZ =eaOaQG� heaOth GLVparLtLeV EetZeeQ 0ƗRrL aQG QRQ�0ƗRrL are ZeOO GRFXPeQteG�  0ƗRrL 
are VLJQLILFaQtO\ RYer�repreVeQteG LQ pRpXOatLRQV treateG XQGer the 0+�C$7� $Ft aQG the 
apprRaFh XVeG tR aVVeVV ³PeQtaO GLVRrGer´ haV pRteQtLaO IRr ELaV LQ aVVeVVLQJ 0ƗRrL���9  
6LPLOar ELaVeV Pa\ Ee preVeQt ZheQ aVVeVVLQJ FapaFLt\ XQGer the 3335 $Ft Rr Rther areaV 
RI FapaFLt\ OaZ� VXFh aV ILtQeVV tR pOeaG XQGer the FrLPLQaO MXVtLFe OeJLVOatLRQ�  (OGer aQG 
7apVeOO hLJhOLJht the FXrreQt LQGLYLGXaO IRFXV RI FapaFLt\�EaVeG aVVeVVPeQtV aQG ZarQ that 
thLV apprRaFh GLVreJarGV the FROOeFtLYe rLJhtV ZLthLQ ZhaQaX aQG the ZLGer FRPPXQLt\����   

���� +eaOth praFtLtLRQerV are reTXLreG tR GePRQVtrate apprRprLate OeYeOV RI FXOtXraO VaIet\��1 aQG 
FRPpeteQF\ tR Ee ILt IRr praFtLFe����  ³CXOtXraO FRPpeteQFe´ LV ErRaGO\ GeILQeG ± e[teQGLQJ 
Ee\RQG ethQLFLt\ aQG reFRJQLVLQJ that patLeQtV LGeQtLI\ ZLth PXOtLpOe FXOtXraO JrRXpLQJV� 

                                                
���    7heVe are FRPPRQ e[aPpOeV e[perLeQFeG LQ praFtLFe E\ the ZrLter aQG reIOeFt the LPpRrtaQFe RI QRt 

PaNLQJ aVVXPptLRQV aERXt GLYerVe IaPLO\ reOatLRQVhLpV� 
���    ,Q 1eZ =eaOaQG there LV QR pXEOLF aJeQF\ that IXOILOV thLV rROe aQG there LV a VhRrtaJe RI peRpOe aYaLOaEOe 

tR Ee aQ LQGepeQGeQt ZeOIare JXarGLaQ tR aVVLVt IaPLOLeV�  $Q e[aPpOe LV the 2taJR :eOIare *XarGLaQ 
7rXVt�  ,Q :eOOLQJtRQ a FRPPXQLt\ trXVt haV reFeQtO\ EeeQ eVtaEOLVheG� )Rr PaQ\ \earV LQ :eOOLQJtRQ the 
CathROLF QXQV� 6LVterV RI 0erF\� IXOILOOeG thLV rROe IRr the :eOOLQJtRQ )aPLO\ CRXrt� 

���    $( %aXPaQ� +- )arG\ aQG 3* +arrLV ³*ettLQJ Lt rLJht� Zh\ ERther ZLth patLeQt�FeQtreG Fare"´ ������ 1�9 
0eG - $XVt ���� 

���    'RQQeOO\� aERYe Q ��� at ��� � ���� 
��9   0eaVXreV IRr 0ƗRrL ZeOOEeLQJ LQ PeQtaO heaOth FaQ Ee aVVeVVeG IrRP a hROLVtLF YLeZpRLQt aQG taNe LQtR 

aFFRXQt the GLPeQVLRQV RI VpLrLtXaO� PeQtaO aQG ph\VLFaO heaOth� aV ZeOO aV reOatLRQVhLpV ZLth IaPLO\ aQG 
FRPPXQLt\� 0 'XrLe ³0eaVXrLQJ 0ƗRrL :eOOEeLQJ´ �1eZ =eaOaQG 7reaVXr\ *XeVt /eFtXre 6erLeV �+aX 
2raQJa�� :eOOLQJtRQ� ������  

���  (OGer aQG 7apVeOO� aERYe Q ���� 7he aXthRrV ZarQ aJaLQVt XVLQJ FapaFLt\ tR FRQVeQt aV a FrLterLRQ IRr 
aQ\ reYLVLRQ RI the 0+$� 

��1   ³CXOtXraO VaIet\´ �ZhaNarXrXhaX� ZaV a FRQFept GeYeORpeG E\ the Oate ,rLhapetL 5aPVGeQ aQG aGRpteG 
E\ the QXrVLQJ prRIeVVLRQ� 6ee aOVR % *ra\ ³0aQaJLQJ the FrRVV�FXOtXraO FRQVXOtatLRQ� 7he LPpRrtaQFe 
RI FXOtXraO VaIet\´ ������ ����� 1=)3� 

���   +eaOth 3raFtLtLRQerV CRPpeteQFe $VVXraQFe $Ft ����� V 11� �L��  

�� 
 

LQFOXGLQJ JrRXpLQJV ZLth GLIIereQt EeOLeI V\VtePV aQG LGeaV aERXt GLVaELOLt\���� $Q 
XQGerVtaQGLQJ RI FXOtXraO FRPpeteQFe prRYLGeV a EaVLV IRr appO\LQJ VXppRrteG GeFLVLRQ�
PaNLQJ LQ praFtLFe�  7here LV FXrreQt reFRJQLtLRQ that the ³:eVterQ´ PRGeO RI patLeQt�FeQtreG 
Fare LV at RGGV ZLth a traGLtLRQaO 0ƗRrL Za\ RI YLeZLQJ the ZRrOG��� aQG that� LI a ErRaG YLeZ RI 
FXOtXre LV taNeQ� theQ the PaMRrLt\ RI patLeQtV are FXOtXraOO\ GLIIereQt IrRP PRVt heaOth 
praFtLtLRQerV aQG IrRP the GRPLQaQt :eVterQ PeGLFaO YLeZ RI the ZRrOG���� 

���� 0eGLFaO VtXGeQtV are QRZ traLQeG LQ appO\LQJ a 0ƗRrL�FeQtreG FRQVXOtatLRQ apprRaFh IRr 
eQJaJLQJ ZLth 0ƗRrL patLeQtV� NQRZQ aV the ³+XL 3rRFeVV´ aQG the ³0eLhaQa 0RGeO�´ tZR 
0ƗRrL�FeQtreG FOLQLFaO LQterYLeZLQJ tRROV����  7he +XL 3rRFeVV reFRJQLVeV 
ZhaNaZhaQaXQJataQJa LQ a FOLQLFaO FRQte[t �LQFOXGLQJ Zhere a FapaFLt\ aVVeVVPeQt PLJht Ee 
XQGertaNeQ�� aQG the LPpRrtaQFe RI the GRFtRr eVtaEOLVhLQJ a FXOtXraO FRQQeFtLRQ ZLth the 
patLeQt� thXV GLVtLQJXLVhLQJ Lt IrRP EaVLF rappRrt����  

���� 'r *reJ <RXQJ� a QRQ�0ƗRrL GRFtRr� e[pOaLQV e[perLeQFe RI ZhaNaZhaQaXQJataQJa ZheQ 
XQGertaNLQJ a FapaFLt\ aVVeVVPeQt ZLth a 0ƗRrL patLeQt����  

>(aFh@ perVRQ at the PeetLQJ e[pOaLQeG hLV aQFeVtr\ LQ a ErLeI EXt VtrXFtXreG Za\� aQG 
0ƗRrL LQ the rRRP Zere aEOe tR LGeQtLI\ FRQQeFtLRQV EetZeeQ theLr reVpeFtLYe IaPLOLeV� $t 
the eQG� the 0ƗRrL FXOtXraO aGYLVRr� rather NLQGO\� e[pOaLQeG tR the patLeQt aQG hLV VXppRrt 
peRpOe that ,� a (XrRpeaQ ZLth (QJOLVh aQFeVtr\� ZaV reOateG hLVtRrLFaOO\ thrRXJh the ZLGer 
<RXQJ IaPLO\� tR 1LFN <RXQJ� the FaELQ ER\ RQ the (QGeaYRXr ZhR ILrVt VpRtteG OaQG ZheQ 
CRRN FaPe tR 1eZ =eaOaQG� 1LFN <RXQJ LV rePePEereG ORFaOO\ EeFaXVe hLV QaPe LV JLYeQ 
tR a Fape ± ³<RXQJ 1LFN¶V +eaG´� 7hLV prRFeVV RI LGeQtLI\LQJ FRQQeFtLRQV aQG reOatLRQVhLpV 
LV YLtaO tR eQJaJLQJ 0ƗRrL LQ the aVVeVVPeQt� aQG LQ P\ e[perLeQFe Lt LV Yer\ heOpIXO tR JR 
thrRXJh that prRFeVV tR VRPe GeJree EeIRre JettLQJ LQtR the teFhQLFaOLtLeV RI the 
aVVeVVPeQt� 

 

���� :haNaZhaQaXQJataQJa FaQ thereIRre Ee YLeZeG aV prRYLGLQJ a pOatIRrP IRr VXppRrteG 
GeFLVLRQ�PaNLQJ� aQG IRr 0ƗRrL LV a EaVeOLQe IRr FXOtXraOO\ reVpRQVLYe praFtLFe���9  $OO RI theVe 
IaFtRrV VXJJeVt that aQ\ reYLVeG PeQtaO FapaFLt\ OaZ VhRXOG reFRJQLVe tLNaQJa 0ƗRrL GeFLVLRQ�
PaNLQJ prRFeVVeV� ERth at the OeYeO RI OeJaO prLQFLpOe aQG IRr LPpOePeQtatLRQ ZLthLQ a CRGe RI 
3raFtLFe���� 

                                                
���  7heVe LQFOXGe �EXt are QRt OLPLteG tR� JeQGer� VpLrLtXaO aQG Rther EeOLeI V\VtePV� Ve[XaO RrLeQtatLRQ� 

GLVaELOLt\� OLIeVt\Oe� aJe Rr VRFLReFRQRPLF VtatXV� 7he GeILQLtLRQ RI FXOtXraO FRPpeteQFe LQ the 1eZ 
=eaOaQG 0eGLFaO CRXQFLO¶V VtatePeQt LV� ³Cultural competence requires an awareness of cultural 
diversity and the ability to function effectively, and respectfully, when working with and treating people 
of different cultural backgrounds."  7here LV QR VLPLOar prRIeVVLRQaO VtaQGarG RI FXOtXraO FRPpeteQFe IRr 
OaZ\erV� 

���   5 3arr\� % -RQeV� % *ra\ aQG RtherV ³$ppO\LQJ a 0ƗRrL�FeQtreG FRQVXOtatLRQ apprRaFh IRr eQJaJLQJ ZLth 
0ƗRrL patLeQtV� aQ XQGerJraGXate PeGLFaO VtXGeQt FaVe VtXG\´ ���1�� ���� -  3rLP +eaOthF ���� 

���    3arr\� -RQeV� *ra\ aQG RtherV� aERYe Q ��� at ���� 
���   C /aFe\� 7 +XrLa� / %eFNert aQG RtherV ³7he +XL 3rRFeVV� a IraPeZRrN tR eQhaQFe the GRFtRr�patLeQt 

reOatLRQVhLp  ZLth 0ƗRrL³ ���11� 1�� 1=0-  at http���ZZZ�Q]Pa�RrJ�Q]�MRXrQaO�reaG�the�MRXrQaO�aOO�
LVVXeV���1����19���11�YRO�1���QR�1����YLeZ�OaFe\� 6 3LtaPa� 7 +XrLa aQG C /aFe\ ³,PprRYLQJ 0ƗRrL 
+eaOth RXtFRPeV thrRXJh FOLQLFaO aVVeVVPeQt� :aLNare R te :aNa R 0eLhaQa´ ���1�� 1�� 1=0- 1��� 

���   3arr\� -RQeV� *ra\ aQG RtherV� aERYe ��� at ���� 
���   (PaLO FRPPXQLFatLRQ ZLth 'r *reJ <RXQJ� �CRQVXOtaQt 3V\FhLatrLVt� CapLtaO aQG CRaVt '+%� reJarGLQJ 

ZhaNaZhaQaXQJataQJa �11 0arFh ��1��� 
��9   ,QterYLeZ ZLth 'r -R %a[ter� $VVRFLate 'eaQ RI 0ƗRrL� 8QLYerVLt\ RI 2taJR �$ 'RXJOaVV� 'XQeGLQ -aQXar\ 

��1��� 7here are FaOOV IRr PRre traLQLQJ LQ FXOtXraO FRPpeteQF\ LQ pV\FhLatr\ Zhere 0ƗRrL aQG QRQ�0ƗRrL 
are ZRrNLQJ ZLth ZhƗQaX tR GeYeORp XQGerVtaQGLQJV PeaQLQJIXO tR 0ƗRrL� 6ee (OGer aQG 7apVeOO� aERYe 
Q ���� 

���  $ ILrVt Vtep tRZarGV prRYLGLQJ a FXOtXraOO\ reVpRQVLYe apprRaFh tR VXppRrteG GeFLVLRQ�PaNLQJ LV the 
7RRONLt IRr $VVeVVLQJ CapaFLt\ aV GLVFXVVeG LQ Chapter � aQG aQQe[eG tR thLV repRrt LQ $ppeQGL[ '�  
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���� %aOaQFeG aJaLQVt theVe e[peFtatLRQV LV the praFtLFaO reaOLt\ RI tLPe aQG reVRXrFe FRQVtraLQtV 
LQ FOLQLFaO praFtLFe RI aOO prRIeVVLRQaOV LQYROYeG ZLth heaOth aQG VRFLaO Fare�  (IIeFtLYe ³IrRQt�
eQG´ VXppRrteG GeFLVLRQ�PaNLQJ thereIRre reTXLreV a V\VtePV reVpRQVe tR pXt EeVt praFtLFe 
VtaQGarGV LQtR eIIeFt�  

Supported decision-making in English case law  

���9 3rLQFLpOe 1��� RI the 0C$ prRYLGeV�  

$ perVRQ LV QRt tR Ee treateG aV XQaEOe tR PaNe a GeFLVLRQ XQOeVV aOO praFtLFaEOe VtepV tR 
heOp hLP tR GR VR haYe EeeQ taNeQ ZLthRXt VXFFeVV� 

���� 7here are IeZ FaVeV LQ the CRXrt RI 3rRteFtLRQ �C23� Zhere thLV prLQFLpOe haV EeeQ VatLVILeG 
Rr FOearO\ e[preVVeG LQ a MXGJPeQt RI the CRXrt���1 1RQetheOeVV� (QJOLVh FaVe OaZ 
GePRQVtrateV hRZ VXppRrteG GeFLVLRQ�PaNLQJ FaQ Ee appOLeG ZLthLQ the e[LVtLQJ OeJaO 
IraPeZRrN RI the 0C$�  

Supported decision-making at the beginning of the decision-making process  

���1 ,Q CC v KK,��� a ORFaO aXthRrLt\ IaLOeG tR prRYe that aQ eOGerO\ ZRPaQ LQ LtV Fare GLG QRt haYe 
FapaFLt\ tR PaNe GeFLVLRQV aERXt her reVLGeQFe aQG Fare aV the\ haG QRt prRYLGeG her ZLth 
GetaLOeG RptLRQV� LQFOXGLQJ Zhat VXppRrt PLJht Ee aYaLOaEOe at hRPe� tR aOORZ a IaLr aVVeVVPeQt 
RI her FapaFLt\ tR ZeLJh Xp thRVe RptLRQV� ���  

���� ..� ZhR ZaV aJeG ��� VXIIereG IrRP 3arNLQVRQ
V GLVeaVe� YaVFXOar GePeQtLa aQG haG a 
ph\VLFaO GLVaELOLt\ that PeaQt Vhe reTXLreG a ZheeOFhaLr Rr hRLVt tR Ee PRELOLVeG�  6he ZaV 
aGPLtteG tR a QXrVLQJ hRPe EXt Oater ZLVheG tR retXrQ hRPe�   .. JaYe eYLGeQFe aQG ZaV 
³FOear aQG artLFXOate´ aQG ³GePRQVtrateG aQ XQGerVtaQGLQJ RI� aQG LQVLJht LQtR� her Fare QeeGV 
aQG the reaOLt\ RI OLIe LI Vhe retXrQeG hRPe� Vhe ZaV LQ QeeG RI tRtaO VXppRrt aQG reTXLreG 
FarerV � tLPeV a Ga\´���� $OthRXJh .. GLG QRt FXrreQtO\ XQGerVtaQG the LVVXeV aERXt her 
reVLGeQFe� Vhe ZRXOG Ee aEOe tR GR VR LI JLYeQ PRre LQIRrPatLRQ� 6R Lt ZaV arJXeG Vhe VhRXOG 
Ee eQaEOeG tR PaNe the GeFLVLRQ� rather thaQ the EeVt LQtereVtV teVt EeLQJ XVeG�  

���� %aNer - heOG that ZheQ eYaOXatLQJ FapaFLt\ there ZaV a GaQJer that prRIeVVLRQaOV� LQFOXGLQJ 
MXGJeV� PLJht REMeFtLYeO\ FRQIOate a FapaFLt\ aVVeVVPeQt ZLth the EeVt LQtereVtV aQaO\VLV aQG 
FRQFOXGe that the perVRQ XQGer reYLeZ� ..� VhRXOG attaFh Jreater ZeLJht tR the ph\VLFaO 
VeFXrLt\ aQG FRPIRrt RI a reVLGeQtLaO hRPe aQG OeVV LPpRrtaQFe tR the ePRtLRQaO VeFXrLt\ aQG 
FRPIRrt GerLYeG IrRP EeLQJ LQ her RZQ hRPe�   %aNer - VaLG� ��� 

7he FhRLFe ZhLFh .. VhRXOG Ee aVNeG tR ZeLJh Xp LV QRt EetZeeQ the QXrVLQJ hRPe aQG 
a retXrQ tR the EXQJaORZ ZLth QR Rr OLPLteG VXppRrt� EXt rather EetZeeQ Vta\LQJ LQ the 
QXrVLQJ hRPe aQG a retXrQ hRPe ZLth aOO praFtLFaEOe VXppRrt�  

                                                
��1  $ 5XFN .eeQe ³0eQtaO CapaFLt\ 1eZVOetter´ 0arFh� ��1�� 

http���ZZZ�PeQtaOFapaFLt\OaZaQGpROLF\�RrJ�XN�ParFh�PeQtaO�FapaFLt\�OaZ�QeZVOetterV� 
���     CC v KK and STCC >��1�@ (:+C �1�� �C23�� 
���    6ee aOVR the LPpRrtaQFe RI prRYLGLQJ LQIRrPatLRQ LQ the FRQte[t RI a patLeQt¶V FapaFLt\ tR reIXVe 

aPpXtatLRQ RI her OeJ� ZheQ there ZaV ³VhLItLQJ PeGLFaO RpLQLRQ´� Heart of England NHS Foundation 
Trust v JB >��1�@ (:+C ��� 3eter -aFNVRQ - at >��@ aQG >��@� 'LVFXVVeG LQ Chapter � 'eILQLQJ CapaFLt\� 

���    7he CRGe RI 3raFtLFe reTXLreV that eaFh perVRQ ZhRVe FapaFLt\ LV XQGer VFrXtLQ\ PXVt Ee JLYeQ ³reOeYaQt 
LQIRrPatLRQ´ LQFOXGLQJ ³Zhat the OLNeO\ FRQVeTXeQFeV RI a GeFLVLRQ ZRXOG Ee �the pRVVLEOe eIIeFtV RI 
GeFLGLQJ RQe Za\ Rr aQRther��´     

���    ,ELG� 

�� 
 

���� 7hLV FaVe GePRQVtrateV the QeeG tR pOaFe the perVRQ ZhR LV EeLQJ VXppRrteG at the IrRQt RI 
the GeFLVLRQ�PaNLQJ prRFeVV� CapaFLt\ aVVeVVPeQtV VhRXOG QRt Vtart ZLth a ³EOaQN FaQYaV´���� 
,t reTXLreV aOO the LQIRrPatLRQ reOeYaQt tR the GeFLVLRQ tR Ee PaGe aYaLOaEOe tR eQhaQFe the 
perVRQ¶V FapaELOLtLeV tR PaNe the GeFLVLRQ thePVeOYeV� 

Supported decision-making and substituted decision-making can coexist 

���� ,Q Re M (best interests deprivation of liberty)367 the CRXrt heOG that 0 OaFNeG FapaFLt\ tR GeFLGe 
Zhere tR OLYe EXt that Lt ZaV LQ her EeVt LQtereVtV� GeVpLte Yer\ VLJQLILFaQt Fare QeeGV that Zere 
EeLQJ VXFFeVVIXOO\ FareG IRr LQ a Fare hRPe� tR retXrQ tR her hRPe ZLth a Fare paFNaJe� 

���� 0 ZaV aJeG �� ZLth FhrRQLF 7\pe 1 GLaEeteV aQG OLIe�threateQLQJ FRPpOLFatLRQV� $ FeQtraO 
FRPpRQeQt LQ the GeFLVLRQ ZaV aQ appreFLatLRQ RI the rLVNV arLVLQJ IrRP the ORZer OeYeO RI 
VXperYLVLRQ RI her GLaEeteV IrRP a hRPe pOaFePeQt FRPpareG ZLth ���hRXr prRIeVVLRQaO 
RYerVLJht�  $OthRXJh ILQGLQJ that 0 OaFNeG FapaFLt\� the FRXrt aOVR FareIXOO\ FRQVLGereG 0¶V 
ZLVheV �aQG her partQer¶V YLeZV�� pOXV the rLVNV tR her heaOth RI a retXrQ hRPe FRPpareG tR 
the rLVNV RI Vta\LQJ at the Fare hRPe JLYeQ her threatV tR NLOO herVeOI �³I want to be out of here 
quick or dead”). (PphaVLV ZaV pOaFeG RQ 0¶V RZQ aVVeVVPeQt RI her TXaOLt\ RI OLIe����  0r 
-XVtLFe -aFNVRQ VaLG� ��9 

 
,Q the eQG� LI 0 rePaLQV FRQILQeG LQ a hRPe Vhe LV eQtLtOeG tR aVN µZhat IRr"¶  7he RQO\ 
aQVZer that FRXOG Ee prRYLGeG at the PRPeQt LV µtR Neep \RX aOLYe aV ORQJ aV pRVVLEOe¶�  ,Q 
P\ YLeZ that LV QRt a VXIILFLeQt aQVZer�  The right to life and the state’s obligation to protect 
it is not absolute and the court must surely have regard to the person’s own assessment 
of her quality of life.  ,Q 0¶V FaVe there LV OLttOe tR Ee VaLG IRr a VROXtLRQ that attePptV ZLthRXt 
aQ\ JXaraQteeV RI VXFFeVV tR preVerYe IRr her a GaLO\ OLIe ZLthRXt PeaQLQJ Rr happLQeVV 
ZhLFh Vhe� ZLth VRPe MXVtLILFatLRQ� reJarGV aV LQVXppRrtaEOe� �(PphaVLV aGGeG� 

 

���� 6XEVtLtXte aQG VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  (YeQ Zhere a perVRQ OaFNV FapaFLt\ 
LQ OaZ� the\ GR QRt ORVe theLr rLJht tR partLFLpate LQ GeFLVLRQ�PaNLQJ that aIIeFtV theP�  7R thLV 
eQG� the VtaQGarG E\ ZhLFh the appRLQtee� Rr VXEVtLtXte GeFLVLRQ�PaNer LV tR aFt� reTXLreV theP 
tR VXppRrt the perVRQ aQG taNe LQtR aFFRXQt theLr ZLOO aQG preIereQFeV LQ reaFhLQJ a GeFLVLRQ� 

Capacity is not an “off-switch” to rights and freedoms

���� ,Q Wye Valley NHS Trust v Mr B���� the C23 aIILrPeG the rLJht RI aQ LQGLYLGXaO tR reIXVe OLIe�
VaYLQJ treatPeQt� eYeQ thRXJh he OaFNeG FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV�  0r % VXIIereG IrRP 7\pe � GLaEeteV EXt reVLVteG PeGLFatLRQ IRr a FhrRQLF 
IRRt XOFer aQG GeYeORpeG JaQJreQe LQ hLV OeJ�  :LthRXt aQ aPpXtatLRQ� the PeGLFaO eYLGeQFe 
VXJJeVteG he ZRXOG VXFFXPE tR aQ RYerZheOPLQJ LQIeFtLRQ aQG GLe ZLthLQ Ga\V�  :heQ Lt 
FaPe tR aQ aVVeVVPeQt RI 0r %¶V EeVt LQtereVtV� the MXGJe Pet ZLth 0r %�  0r -XVtLFe -aFNVRQ 
FaPe tR the FOear FRQFOXVLRQ that aQ eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ 0r %¶V EeVt 
LQtereVtV���1 

 7hLV LV QRt aQ aFaGePLF LVVXe� EXt a QeFeVVar\ prRteFtLRQ IRr the rLJhtV RI peRpOe ZLth 
GLVaELOLtLeV�  $V the $Ft aQG (XrRpeaQ CRQYeQtLRQ PaNe FOear� a conclusion that a person 
lacks decision-making capacity is not an ‘off-switch’ for his rights and freedoms�  7R Vtate 

                                                
���    CC v KK, aERYe Q ��� at >��@� 
���    Re M �%eVt ,QtereVtV� 'eprLYatLRQ RI /LEert\� >��1�@ (:+C ���� �C23� 3eter -aFNVRQ -� 
���    Re M� aERYe Q ��� at >�1@� 3eter -aFNVRQ - QRteG that there ZaV QR FrLtLFLVP RI the Fare reFeLYeG E\ 0 

Rr the ORFaO aXthRrLt\ aQG that� ³Lt ZaV perIeFtO\ apprRprLate that the reVpRQVLELOLt\ IRr the RXtFRPe VhRXOG 
IaOO RQ the VhRXOGerV RI the FRXrt aQG QRt the VhRXOGerV RI the partLeV´� 

��9    Re M� aERYe Q ��� at >��@� 
���   Wye Valley NHS Trust v Mr B� aERYe Q 1�1. 
��1    Wye Valley� aERYe Q 1�1 at >��@� 
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���� %aOaQFeG aJaLQVt theVe e[peFtatLRQV LV the praFtLFaO reaOLt\ RI tLPe aQG reVRXrFe FRQVtraLQtV 
LQ FOLQLFaO praFtLFe RI aOO prRIeVVLRQaOV LQYROYeG ZLth heaOth aQG VRFLaO Fare�  (IIeFtLYe ³IrRQt�
eQG´ VXppRrteG GeFLVLRQ�PaNLQJ thereIRre reTXLreV a V\VtePV reVpRQVe tR pXt EeVt praFtLFe 
VtaQGarGV LQtR eIIeFt�  

Supported decision-making in English case law  

���9 3rLQFLpOe 1��� RI the 0C$ prRYLGeV�  

$ perVRQ LV QRt tR Ee treateG aV XQaEOe tR PaNe a GeFLVLRQ XQOeVV aOO praFtLFaEOe VtepV tR 
heOp hLP tR GR VR haYe EeeQ taNeQ ZLthRXt VXFFeVV� 

���� 7here are IeZ FaVeV LQ the CRXrt RI 3rRteFtLRQ �C23� Zhere thLV prLQFLpOe haV EeeQ VatLVILeG 
Rr FOearO\ e[preVVeG LQ a MXGJPeQt RI the CRXrt���1 1RQetheOeVV� (QJOLVh FaVe OaZ 
GePRQVtrateV hRZ VXppRrteG GeFLVLRQ�PaNLQJ FaQ Ee appOLeG ZLthLQ the e[LVtLQJ OeJaO 
IraPeZRrN RI the 0C$�  

Supported decision-making at the beginning of the decision-making process  

���1 ,Q CC v KK,��� a ORFaO aXthRrLt\ IaLOeG tR prRYe that aQ eOGerO\ ZRPaQ LQ LtV Fare GLG QRt haYe 
FapaFLt\ tR PaNe GeFLVLRQV aERXt her reVLGeQFe aQG Fare aV the\ haG QRt prRYLGeG her ZLth 
GetaLOeG RptLRQV� LQFOXGLQJ Zhat VXppRrt PLJht Ee aYaLOaEOe at hRPe� tR aOORZ a IaLr aVVeVVPeQt 
RI her FapaFLt\ tR ZeLJh Xp thRVe RptLRQV� ���  

���� ..� ZhR ZaV aJeG ��� VXIIereG IrRP 3arNLQVRQ
V GLVeaVe� YaVFXOar GePeQtLa aQG haG a 
ph\VLFaO GLVaELOLt\ that PeaQt Vhe reTXLreG a ZheeOFhaLr Rr hRLVt tR Ee PRELOLVeG�  6he ZaV 
aGPLtteG tR a QXrVLQJ hRPe EXt Oater ZLVheG tR retXrQ hRPe�   .. JaYe eYLGeQFe aQG ZaV 
³FOear aQG artLFXOate´ aQG ³GePRQVtrateG aQ XQGerVtaQGLQJ RI� aQG LQVLJht LQtR� her Fare QeeGV 
aQG the reaOLt\ RI OLIe LI Vhe retXrQeG hRPe� Vhe ZaV LQ QeeG RI tRtaO VXppRrt aQG reTXLreG 
FarerV � tLPeV a Ga\´���� $OthRXJh .. GLG QRt FXrreQtO\ XQGerVtaQG the LVVXeV aERXt her 
reVLGeQFe� Vhe ZRXOG Ee aEOe tR GR VR LI JLYeQ PRre LQIRrPatLRQ� 6R Lt ZaV arJXeG Vhe VhRXOG 
Ee eQaEOeG tR PaNe the GeFLVLRQ� rather thaQ the EeVt LQtereVtV teVt EeLQJ XVeG�  

���� %aNer - heOG that ZheQ eYaOXatLQJ FapaFLt\ there ZaV a GaQJer that prRIeVVLRQaOV� LQFOXGLQJ 
MXGJeV� PLJht REMeFtLYeO\ FRQIOate a FapaFLt\ aVVeVVPeQt ZLth the EeVt LQtereVtV aQaO\VLV aQG 
FRQFOXGe that the perVRQ XQGer reYLeZ� ..� VhRXOG attaFh Jreater ZeLJht tR the ph\VLFaO 
VeFXrLt\ aQG FRPIRrt RI a reVLGeQtLaO hRPe aQG OeVV LPpRrtaQFe tR the ePRtLRQaO VeFXrLt\ aQG 
FRPIRrt GerLYeG IrRP EeLQJ LQ her RZQ hRPe�   %aNer - VaLG� ��� 

7he FhRLFe ZhLFh .. VhRXOG Ee aVNeG tR ZeLJh Xp LV QRt EetZeeQ the QXrVLQJ hRPe aQG 
a retXrQ tR the EXQJaORZ ZLth QR Rr OLPLteG VXppRrt� EXt rather EetZeeQ Vta\LQJ LQ the 
QXrVLQJ hRPe aQG a retXrQ hRPe ZLth aOO praFtLFaEOe VXppRrt�  

                                                
��1  $ 5XFN .eeQe ³0eQtaO CapaFLt\ 1eZVOetter´ 0arFh� ��1�� 

http���ZZZ�PeQtaOFapaFLt\OaZaQGpROLF\�RrJ�XN�ParFh�PeQtaO�FapaFLt\�OaZ�QeZVOetterV� 
���     CC v KK and STCC >��1�@ (:+C �1�� �C23�� 
���    6ee aOVR the LPpRrtaQFe RI prRYLGLQJ LQIRrPatLRQ LQ the FRQte[t RI a patLeQt¶V FapaFLt\ tR reIXVe 

aPpXtatLRQ RI her OeJ� ZheQ there ZaV ³VhLItLQJ PeGLFaO RpLQLRQ´� Heart of England NHS Foundation 
Trust v JB >��1�@ (:+C ��� 3eter -aFNVRQ - at >��@ aQG >��@� 'LVFXVVeG LQ Chapter � 'eILQLQJ CapaFLt\� 

���    7he CRGe RI 3raFtLFe reTXLreV that eaFh perVRQ ZhRVe FapaFLt\ LV XQGer VFrXtLQ\ PXVt Ee JLYeQ ³reOeYaQt 
LQIRrPatLRQ´ LQFOXGLQJ ³Zhat the OLNeO\ FRQVeTXeQFeV RI a GeFLVLRQ ZRXOG Ee �the pRVVLEOe eIIeFtV RI 
GeFLGLQJ RQe Za\ Rr aQRther��´     

���    ,ELG� 

�� 
 

���� 7hLV FaVe GePRQVtrateV the QeeG tR pOaFe the perVRQ ZhR LV EeLQJ VXppRrteG at the IrRQt RI 
the GeFLVLRQ�PaNLQJ prRFeVV� CapaFLt\ aVVeVVPeQtV VhRXOG QRt Vtart ZLth a ³EOaQN FaQYaV´���� 
,t reTXLreV aOO the LQIRrPatLRQ reOeYaQt tR the GeFLVLRQ tR Ee PaGe aYaLOaEOe tR eQhaQFe the 
perVRQ¶V FapaELOLtLeV tR PaNe the GeFLVLRQ thePVeOYeV� 

Supported decision-making and substituted decision-making can coexist 

���� ,Q Re M (best interests deprivation of liberty)367 the CRXrt heOG that 0 OaFNeG FapaFLt\ tR GeFLGe 
Zhere tR OLYe EXt that Lt ZaV LQ her EeVt LQtereVtV� GeVpLte Yer\ VLJQLILFaQt Fare QeeGV that Zere 
EeLQJ VXFFeVVIXOO\ FareG IRr LQ a Fare hRPe� tR retXrQ tR her hRPe ZLth a Fare paFNaJe� 

���� 0 ZaV aJeG �� ZLth FhrRQLF 7\pe 1 GLaEeteV aQG OLIe�threateQLQJ FRPpOLFatLRQV� $ FeQtraO 
FRPpRQeQt LQ the GeFLVLRQ ZaV aQ appreFLatLRQ RI the rLVNV arLVLQJ IrRP the ORZer OeYeO RI 
VXperYLVLRQ RI her GLaEeteV IrRP a hRPe pOaFePeQt FRPpareG ZLth ���hRXr prRIeVVLRQaO 
RYerVLJht�  $OthRXJh ILQGLQJ that 0 OaFNeG FapaFLt\� the FRXrt aOVR FareIXOO\ FRQVLGereG 0¶V 
ZLVheV �aQG her partQer¶V YLeZV�� pOXV the rLVNV tR her heaOth RI a retXrQ hRPe FRPpareG tR 
the rLVNV RI Vta\LQJ at the Fare hRPe JLYeQ her threatV tR NLOO herVeOI �³I want to be out of here 
quick or dead”). (PphaVLV ZaV pOaFeG RQ 0¶V RZQ aVVeVVPeQt RI her TXaOLt\ RI OLIe����  0r 
-XVtLFe -aFNVRQ VaLG� ��9 

 
,Q the eQG� LI 0 rePaLQV FRQILQeG LQ a hRPe Vhe LV eQtLtOeG tR aVN µZhat IRr"¶  7he RQO\ 
aQVZer that FRXOG Ee prRYLGeG at the PRPeQt LV µtR Neep \RX aOLYe aV ORQJ aV pRVVLEOe¶�  ,Q 
P\ YLeZ that LV QRt a VXIILFLeQt aQVZer�  The right to life and the state’s obligation to protect 
it is not absolute and the court must surely have regard to the person’s own assessment 
of her quality of life.  ,Q 0¶V FaVe there LV OLttOe tR Ee VaLG IRr a VROXtLRQ that attePptV ZLthRXt 
aQ\ JXaraQteeV RI VXFFeVV tR preVerYe IRr her a GaLO\ OLIe ZLthRXt PeaQLQJ Rr happLQeVV 
ZhLFh Vhe� ZLth VRPe MXVtLILFatLRQ� reJarGV aV LQVXppRrtaEOe� �(PphaVLV aGGeG� 

 

���� 6XEVtLtXte aQG VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  (YeQ Zhere a perVRQ OaFNV FapaFLt\ 
LQ OaZ� the\ GR QRt ORVe theLr rLJht tR partLFLpate LQ GeFLVLRQ�PaNLQJ that aIIeFtV theP�  7R thLV 
eQG� the VtaQGarG E\ ZhLFh the appRLQtee� Rr VXEVtLtXte GeFLVLRQ�PaNer LV tR aFt� reTXLreV theP 
tR VXppRrt the perVRQ aQG taNe LQtR aFFRXQt theLr ZLOO aQG preIereQFeV LQ reaFhLQJ a GeFLVLRQ� 

Capacity is not an “off-switch” to rights and freedoms

���� ,Q Wye Valley NHS Trust v Mr B���� the C23 aIILrPeG the rLJht RI aQ LQGLYLGXaO tR reIXVe OLIe�
VaYLQJ treatPeQt� eYeQ thRXJh he OaFNeG FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV�  0r % VXIIereG IrRP 7\pe � GLaEeteV EXt reVLVteG PeGLFatLRQ IRr a FhrRQLF 
IRRt XOFer aQG GeYeORpeG JaQJreQe LQ hLV OeJ�  :LthRXt aQ aPpXtatLRQ� the PeGLFaO eYLGeQFe 
VXJJeVteG he ZRXOG VXFFXPE tR aQ RYerZheOPLQJ LQIeFtLRQ aQG GLe ZLthLQ Ga\V�  :heQ Lt 
FaPe tR aQ aVVeVVPeQt RI 0r %¶V EeVt LQtereVtV� the MXGJe Pet ZLth 0r %�  0r -XVtLFe -aFNVRQ 
FaPe tR the FOear FRQFOXVLRQ that aQ eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ 0r %¶V EeVt 
LQtereVtV���1 

 7hLV LV QRt aQ aFaGePLF LVVXe� EXt a QeFeVVar\ prRteFtLRQ IRr the rLJhtV RI peRpOe ZLth 
GLVaELOLtLeV�  $V the $Ft aQG (XrRpeaQ CRQYeQtLRQ PaNe FOear� a conclusion that a person 
lacks decision-making capacity is not an ‘off-switch’ for his rights and freedoms�  7R Vtate 

                                                
���    CC v KK, aERYe Q ��� at >��@� 
���    Re M �%eVt ,QtereVtV� 'eprLYatLRQ RI /LEert\� >��1�@ (:+C ���� �C23� 3eter -aFNVRQ -� 
���    Re M� aERYe Q ��� at >�1@� 3eter -aFNVRQ - QRteG that there ZaV QR FrLtLFLVP RI the Fare reFeLYeG E\ 0 

Rr the ORFaO aXthRrLt\ aQG that� ³Lt ZaV perIeFtO\ apprRprLate that the reVpRQVLELOLt\ IRr the RXtFRPe VhRXOG 
IaOO RQ the VhRXOGerV RI the FRXrt aQG QRt the VhRXOGerV RI the partLeV´� 

��9    Re M� aERYe Q ��� at >��@� 
���   Wye Valley NHS Trust v Mr B� aERYe Q 1�1. 
��1    Wye Valley� aERYe Q 1�1 at >��@� 
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�� 
 

the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 

��91 7he C53' RIIerV QeZ Za\V RI thLQNLQJ aERXt FapaFLt\� partLFXOarO\ LQ LtV ePphaVLV RQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    

��9� $ QXPEer RI FRPparaEOe FRPPRQ OaZ MXrLVGLFtLRQV haYe GeFLGeG tR PaNe VpeFLILF prRYLVLRQ 
IRr VXppRrteG GeFLVLRQ�PaNLQJ����  0Rre reVearFh LV XrJeQtO\ QeeGeG tR GeterPLQe the e[teQt 
tR ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV aFhLeYe theLr JRaOV� aQG the FRQGLtLRQV LQ 
ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
VXppRrteG GeFLVLRQ�PaNLQJ FRXOG reGXFe the rROe RI JXarGLaQVhLp� hRZ PeQtaO FapaFLt\ FRXOG 

                                                
���    6ee IRr e[aPpOe� a reYLeZ RI CaQaGLaQ VXppRrteG GeFLVLRQ�PaNLQJ OeJLVOatLRQ E\ %aFh aQG .er]Qer� 

aERYe Q ��� (QJOaQG¶V reYLeZ RI the 0eQtaO CapaFLt\ $Ft� aERYe Q �1�� $XVtraOLa¶V /aZ 5eIRrP 
CRPPLVVLRQ repRrt� aERYe Q ���� aQG the ZeEVLte RI ,QFOXVLRQ ,reOaQG 
http���ZZZ�LQFOXVLRQLreOaQG�Le�FapaFLt\ RQ the paVVaJe RI the $VVLVteG 'eFLVLRQ�0aNLQJ $Ft ��1�� 
CaQaGLaQ e[aPpOeV LQFOXGe� the %rLtLVh CROXPELa¶V 5epreVeQtatLRQ $JreePeQt $Ft ± perVRQaO pOaQQLQJ 
tRROV that eQaEOe aGXOtV tR appRLQt VRPeRQe tR heOp the aGXOt PaNe GeFLVLRQV 
>http���ZZZ�EFOaZV�Fa�FLYL[�GRFXPeQt�LG�FRPpOete�VtatreJ�9����B�1@ 0aQLtREa� <XNRQ 7errLtRrLeV aQG 
$OEerta OeJLVOatLRQ aOO VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ�  2QtarLR¶V 6XEVtLtXte 'eFLVLRQV 
$Ft GReV QRt VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ� EXt GReV prRYLGe IRr FRQVLGeratLRQ RI the 
rROe RI VXppRrtV >http���ZZZ�RQtarLR�Fa�OaZV�VtatXte�9�V��@�   

���    CarQe\� aERYe Q ��� at �9� 
���    $ QXPEer RI theVe MXrLVGLFtLRQV haYe EeeQ FRQVLGereG LQ the FRQte[t RI VXppRrteG GeFLVLRQ�PaNLQJ aQG 

EeVt LQtereVtV LQ the FXrreQt (QJOLVh /aZ CRPPLVVLRQ repRrt� aERYe Q 199� 
���    1$ .RhQ� - %OXPeQthaO� $ CaPpEeOO ³6XppRrteG GeFLVLRQ�PaNLQJ� $ 9LaEOe $OterQatLYe tR 

*XarGLaQVhLp"³ ���1�� 11� 3eQQ 6tate /aZ 5eY 1111.
�� 

 

Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 

                                                
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���    CarQe\� aERYe Q ���� 
���    6ee IRr e[aPpOe� 1RrtherQ ,reOaQG 0eQtaO CapaFLt\ %LOO �1,� 3t 1� V �� 

�� 
 

���� 7hLV FaVe GePRQVtrateV the QeeG tR pOaFe the perVRQ ZhR LV EeLQJ VXppRrteG at the IrRQt RI 
the GeFLVLRQ�PaNLQJ prRFeVV� CapaFLt\ aVVeVVPeQtV VhRXOG QRt Vtart ZLth a ³EOaQN FaQYaV´���� 
,t reTXLreV aOO the LQIRrPatLRQ reOeYaQt tR the GeFLVLRQ tR Ee PaGe aYaLOaEOe tR eQhaQFe the 
perVRQ¶V FapaELOLtLeV tR PaNe the GeFLVLRQ thePVeOYeV� 

Supported decision-making and substituted decision-making can coexist 

���� ,Q Re M (best interests deprivation of liberty)367 the CRXrt heOG that 0 OaFNeG FapaFLt\ tR GeFLGe 
Zhere tR OLYe EXt that Lt ZaV LQ her EeVt LQtereVtV� GeVpLte Yer\ VLJQLILFaQt Fare QeeGV that Zere 
EeLQJ VXFFeVVIXOO\ FareG IRr LQ a Fare hRPe� tR retXrQ tR her hRPe ZLth a Fare paFNaJe� 

���� 0 ZaV aJeG �� ZLth FhrRQLF 7\pe 1 GLaEeteV aQG OLIe�threateQLQJ FRPpOLFatLRQV� $ FeQtraO 
FRPpRQeQt LQ the GeFLVLRQ ZaV aQ appreFLatLRQ RI the rLVNV arLVLQJ IrRP the ORZer OeYeO RI 
VXperYLVLRQ RI her GLaEeteV IrRP a hRPe pOaFePeQt FRPpareG ZLth ���hRXr prRIeVVLRQaO 
RYerVLJht�  $OthRXJh ILQGLQJ that 0 OaFNeG FapaFLt\� the FRXrt aOVR FareIXOO\ FRQVLGereG 0¶V 
ZLVheV �aQG her partQer¶V YLeZV�� pOXV the rLVNV tR her heaOth RI a retXrQ hRPe FRPpareG tR 
the rLVNV RI Vta\LQJ at the Fare hRPe JLYeQ her threatV tR NLOO herVeOI �³I want to be out of here 
quick or dead”). (PphaVLV ZaV pOaFeG RQ 0¶V RZQ aVVeVVPeQt RI her TXaOLt\ RI OLIe����  0r 
-XVtLFe -aFNVRQ VaLG� ��9 

 
,Q the eQG� LI 0 rePaLQV FRQILQeG LQ a hRPe Vhe LV eQtLtOeG tR aVN µZhat IRr"¶  7he RQO\ 
aQVZer that FRXOG Ee prRYLGeG at the PRPeQt LV µtR Neep \RX aOLYe aV ORQJ aV pRVVLEOe¶�  ,Q 
P\ YLeZ that LV QRt a VXIILFLeQt aQVZer�  The right to life and the state’s obligation to protect 
it is not absolute and the court must surely have regard to the person’s own assessment 
of her quality of life.  ,Q 0¶V FaVe there LV OLttOe tR Ee VaLG IRr a VROXtLRQ that attePptV ZLthRXt 
aQ\ JXaraQteeV RI VXFFeVV tR preVerYe IRr her a GaLO\ OLIe ZLthRXt PeaQLQJ Rr happLQeVV 
ZhLFh Vhe� ZLth VRPe MXVtLILFatLRQ� reJarGV aV LQVXppRrtaEOe� �(PphaVLV aGGeG� 

 

���� 6XEVtLtXte aQG VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  (YeQ Zhere a perVRQ OaFNV FapaFLt\ 
LQ OaZ� the\ GR QRt ORVe theLr rLJht tR partLFLpate LQ GeFLVLRQ�PaNLQJ that aIIeFtV theP�  7R thLV 
eQG� the VtaQGarG E\ ZhLFh the appRLQtee� Rr VXEVtLtXte GeFLVLRQ�PaNer LV tR aFt� reTXLreV theP 
tR VXppRrt the perVRQ aQG taNe LQtR aFFRXQt theLr ZLOO aQG preIereQFeV LQ reaFhLQJ a GeFLVLRQ� 

Capacity is not an “off-switch” to rights and freedoms

���� ,Q Wye Valley NHS Trust v Mr B���� the C23 aIILrPeG the rLJht RI aQ LQGLYLGXaO tR reIXVe OLIe�
VaYLQJ treatPeQt� eYeQ thRXJh he OaFNeG FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV�  0r % VXIIereG IrRP 7\pe � GLaEeteV EXt reVLVteG PeGLFatLRQ IRr a FhrRQLF 
IRRt XOFer aQG GeYeORpeG JaQJreQe LQ hLV OeJ�  :LthRXt aQ aPpXtatLRQ� the PeGLFaO eYLGeQFe 
VXJJeVteG he ZRXOG VXFFXPE tR aQ RYerZheOPLQJ LQIeFtLRQ aQG GLe ZLthLQ Ga\V�  :heQ Lt 
FaPe tR aQ aVVeVVPeQt RI 0r %¶V EeVt LQtereVtV� the MXGJe Pet ZLth 0r %�  0r -XVtLFe -aFNVRQ 
FaPe tR the FOear FRQFOXVLRQ that aQ eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ 0r %¶V EeVt 
LQtereVtV���1 

 7hLV LV QRt aQ aFaGePLF LVVXe� EXt a QeFeVVar\ prRteFtLRQ IRr the rLJhtV RI peRpOe ZLth 
GLVaELOLtLeV�  $V the $Ft aQG (XrRpeaQ CRQYeQtLRQ PaNe FOear� a conclusion that a person 
lacks decision-making capacity is not an ‘off-switch’ for his rights and freedoms�  7R Vtate 

                                                
���    CC v KK, aERYe Q ��� at >��@� 
���    Re M �%eVt ,QtereVtV� 'eprLYatLRQ RI /LEert\� >��1�@ (:+C ���� �C23� 3eter -aFNVRQ -� 
���    Re M� aERYe Q ��� at >�1@� 3eter -aFNVRQ - QRteG that there ZaV QR FrLtLFLVP RI the Fare reFeLYeG E\ 0 

Rr the ORFaO aXthRrLt\ aQG that� ³Lt ZaV perIeFtO\ apprRprLate that the reVpRQVLELOLt\ IRr the RXtFRPe VhRXOG 
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RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 
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PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 
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aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 
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³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
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aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 
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the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 
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VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    

��9� $ QXPEer RI FRPparaEOe FRPPRQ OaZ MXrLVGLFtLRQV haYe GeFLGeG tR PaNe VpeFLILF prRYLVLRQ 
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ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
VXppRrteG GeFLVLRQ�PaNLQJ FRXOG reGXFe the rROe RI JXarGLaQVhLp� hRZ PeQtaO FapaFLt\ FRXOG 
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CaQaGLaQ e[aPpOeV LQFOXGe� the %rLtLVh CROXPELa¶V 5epreVeQtatLRQ $JreePeQt $Ft ± perVRQaO pOaQQLQJ 
tRROV that eQaEOe aGXOtV tR appRLQt VRPeRQe tR heOp the aGXOt PaNe GeFLVLRQV 
>http���ZZZ�EFOaZV�Fa�FLYL[�GRFXPeQt�LG�FRPpOete�VtatreJ�9����B�1@ 0aQLtREa� <XNRQ 7errLtRrLeV aQG 
$OEerta OeJLVOatLRQ aOO VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ�  2QtarLR¶V 6XEVtLtXte 'eFLVLRQV 
$Ft GReV QRt VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ� EXt GReV prRYLGe IRr FRQVLGeratLRQ RI the 
rROe RI VXppRrtV >http���ZZZ�RQtarLR�Fa�OaZV�VtatXte�9�V��@�   

���    CarQe\� aERYe Q ��� at �9� 
���    $ QXPEer RI theVe MXrLVGLFtLRQV haYe EeeQ FRQVLGereG LQ the FRQte[t RI VXppRrteG GeFLVLRQ�PaNLQJ aQG 

EeVt LQtereVtV LQ the FXrreQt (QJOLVh /aZ CRPPLVVLRQ repRrt� aERYe Q 199� 
���    1$ .RhQ� - %OXPeQthaO� $ CaPpEeOO ³6XppRrteG GeFLVLRQ�PaNLQJ� $ 9LaEOe $OterQatLYe tR 

*XarGLaQVhLp"³ ���1�� 11� 3eQQ 6tate /aZ 5eY 1111.
�� 

 

Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 

                                                
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���    CarQe\� aERYe Q ���� 
���    6ee IRr e[aPpOe� 1RrtherQ ,reOaQG 0eQtaO CapaFLt\ %LOO �1,� 3t 1� V �� 
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�� 
 

the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 

��91 7he C53' RIIerV QeZ Za\V RI thLQNLQJ aERXt FapaFLt\� partLFXOarO\ LQ LtV ePphaVLV RQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    

��9� $ QXPEer RI FRPparaEOe FRPPRQ OaZ MXrLVGLFtLRQV haYe GeFLGeG tR PaNe VpeFLILF prRYLVLRQ 
IRr VXppRrteG GeFLVLRQ�PaNLQJ����  0Rre reVearFh LV XrJeQtO\ QeeGeG tR GeterPLQe the e[teQt 
tR ZhLFh VXppRrteG GeFLVLRQ�PaNLQJ prRFeVVeV aFhLeYe theLr JRaOV� aQG the FRQGLtLRQV LQ 
ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
VXppRrteG GeFLVLRQ�PaNLQJ FRXOG reGXFe the rROe RI JXarGLaQVhLp� hRZ PeQtaO FapaFLt\ FRXOG 

                                                
���    6ee IRr e[aPpOe� a reYLeZ RI CaQaGLaQ VXppRrteG GeFLVLRQ�PaNLQJ OeJLVOatLRQ E\ %aFh aQG .er]Qer� 

aERYe Q ��� (QJOaQG¶V reYLeZ RI the 0eQtaO CapaFLt\ $Ft� aERYe Q �1�� $XVtraOLa¶V /aZ 5eIRrP 
CRPPLVVLRQ repRrt� aERYe Q ���� aQG the ZeEVLte RI ,QFOXVLRQ ,reOaQG 
http���ZZZ�LQFOXVLRQLreOaQG�Le�FapaFLt\ RQ the paVVaJe RI the $VVLVteG 'eFLVLRQ�0aNLQJ $Ft ��1�� 
CaQaGLaQ e[aPpOeV LQFOXGe� the %rLtLVh CROXPELa¶V 5epreVeQtatLRQ $JreePeQt $Ft ± perVRQaO pOaQQLQJ 
tRROV that eQaEOe aGXOtV tR appRLQt VRPeRQe tR heOp the aGXOt PaNe GeFLVLRQV 
>http���ZZZ�EFOaZV�Fa�FLYL[�GRFXPeQt�LG�FRPpOete�VtatreJ�9����B�1@ 0aQLtREa� <XNRQ 7errLtRrLeV aQG 
$OEerta OeJLVOatLRQ aOO VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ�  2QtarLR¶V 6XEVtLtXte 'eFLVLRQV 
$Ft GReV QRt VpeFLILFaOO\ reFRJQLVe VXppRrteG GeFLVLRQ�PaNLQJ� EXt GReV prRYLGe IRr FRQVLGeratLRQ RI the 
rROe RI VXppRrtV >http���ZZZ�RQtarLR�Fa�OaZV�VtatXte�9�V��@�   

���    CarQe\� aERYe Q ��� at �9� 
���    $ QXPEer RI theVe MXrLVGLFtLRQV haYe EeeQ FRQVLGereG LQ the FRQte[t RI VXppRrteG GeFLVLRQ�PaNLQJ aQG 

EeVt LQtereVtV LQ the FXrreQt (QJOLVh /aZ CRPPLVVLRQ repRrt� aERYe Q 199� 
���    1$ .RhQ� - %OXPeQthaO� $ CaPpEeOO ³6XppRrteG GeFLVLRQ�PaNLQJ� $ 9LaEOe $OterQatLYe tR 

*XarGLaQVhLp"³ ���1�� 11� 3eQQ 6tate /aZ 5eY 1111.
�� 

 

Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
aQG VtepV are taNeQ tR VXppRrt the perVRQ� LQFOXGLQJ eQOLVtLQJ the heOp RI 
VXppRrt perVRQV XpRQ ZhRP the\ reO\ IRr VXppRrt���� 

�� 5eaVRQaEOe VtepV are taNeQ tR eQVXre that thRVe perVRQV LGeQtLILeG aV 
aYaLOaEOe IRr VXppRrt are preVeQt Zhere a perVRQ¶V OeJaO FapaFLt\ LV LQ GRXEt 
aQG aQ aVVeVVPeQt RI FapaFLt\ LV reTXLreG 

�� CRQVLGeratLRQ VhRXOG Ee JLYeQ tR a VXppRrteG GeFLVLRQ�PaNLQJ IraPeZRrN that 
LV VXIILFLeQtO\ IOe[LEOe aQG ZRXOG aOORZ IRr a perVRQ EeLQJ aEOe tR appRLQt a 
³VXppRrter´ LQ RrGer tR aVVLVt theP LQ FLrFXPVtaQFeV Zhere the\ retaLQ FapaFLt\ 
tR XQGerVtaQG the QatXre RI the VXppRrt RIIereG� LQFOXGLQJ� 

a� pRVVLEOe PRGeOV RI appRLQtPeQt�  

E� the QatXre RI the reOatLRQVhLp ZLth the VXppRrter aQG Zhether thLV FRXOG 
LQFOXGe a prRIeVVLRQaO RQe� 

F� hRZ VXFh a IraPeZRrN RI VXppRrt ZRXOG LQterIaFe ZLth the appRLQtPeQt 
RI VXEVtLtXte GeFLVLRQ�PaNerV XQGer e[LVtLQJ aGXOt JXarGLaQVhLp OaZ� 
aQG the aELOLt\ IRr RQJRLQJ VXppRrt tR Ee RIIereG E\ the VXppRrter� 

                                                
���    %aFh aQG .er]Qer� aERYe Q �� at ��� 
���    CarQe\� aERYe Q ���� 
���    6ee IRr e[aPpOe� 1RrtherQ ,reOaQG 0eQtaO CapaFLt\ %LOO �1,� 3t 1� V �� 

�� 
 

���� 7hLV FaVe GePRQVtrateV the QeeG tR pOaFe the perVRQ ZhR LV EeLQJ VXppRrteG at the IrRQt RI 
the GeFLVLRQ�PaNLQJ prRFeVV� CapaFLt\ aVVeVVPeQtV VhRXOG QRt Vtart ZLth a ³EOaQN FaQYaV´���� 
,t reTXLreV aOO the LQIRrPatLRQ reOeYaQt tR the GeFLVLRQ tR Ee PaGe aYaLOaEOe tR eQhaQFe the 
perVRQ¶V FapaELOLtLeV tR PaNe the GeFLVLRQ thePVeOYeV� 

Supported decision-making and substituted decision-making can coexist 

���� ,Q Re M (best interests deprivation of liberty)367 the CRXrt heOG that 0 OaFNeG FapaFLt\ tR GeFLGe 
Zhere tR OLYe EXt that Lt ZaV LQ her EeVt LQtereVtV� GeVpLte Yer\ VLJQLILFaQt Fare QeeGV that Zere 
EeLQJ VXFFeVVIXOO\ FareG IRr LQ a Fare hRPe� tR retXrQ tR her hRPe ZLth a Fare paFNaJe� 

���� 0 ZaV aJeG �� ZLth FhrRQLF 7\pe 1 GLaEeteV aQG OLIe�threateQLQJ FRPpOLFatLRQV� $ FeQtraO 
FRPpRQeQt LQ the GeFLVLRQ ZaV aQ appreFLatLRQ RI the rLVNV arLVLQJ IrRP the ORZer OeYeO RI 
VXperYLVLRQ RI her GLaEeteV IrRP a hRPe pOaFePeQt FRPpareG ZLth ���hRXr prRIeVVLRQaO 
RYerVLJht�  $OthRXJh ILQGLQJ that 0 OaFNeG FapaFLt\� the FRXrt aOVR FareIXOO\ FRQVLGereG 0¶V 
ZLVheV �aQG her partQer¶V YLeZV�� pOXV the rLVNV tR her heaOth RI a retXrQ hRPe FRPpareG tR 
the rLVNV RI Vta\LQJ at the Fare hRPe JLYeQ her threatV tR NLOO herVeOI �³I want to be out of here 
quick or dead”). (PphaVLV ZaV pOaFeG RQ 0¶V RZQ aVVeVVPeQt RI her TXaOLt\ RI OLIe����  0r 
-XVtLFe -aFNVRQ VaLG� ��9 

 
,Q the eQG� LI 0 rePaLQV FRQILQeG LQ a hRPe Vhe LV eQtLtOeG tR aVN µZhat IRr"¶  7he RQO\ 
aQVZer that FRXOG Ee prRYLGeG at the PRPeQt LV µtR Neep \RX aOLYe aV ORQJ aV pRVVLEOe¶�  ,Q 
P\ YLeZ that LV QRt a VXIILFLeQt aQVZer�  The right to life and the state’s obligation to protect 
it is not absolute and the court must surely have regard to the person’s own assessment 
of her quality of life.  ,Q 0¶V FaVe there LV OLttOe tR Ee VaLG IRr a VROXtLRQ that attePptV ZLthRXt 
aQ\ JXaraQteeV RI VXFFeVV tR preVerYe IRr her a GaLO\ OLIe ZLthRXt PeaQLQJ Rr happLQeVV 
ZhLFh Vhe� ZLth VRPe MXVtLILFatLRQ� reJarGV aV LQVXppRrtaEOe� �(PphaVLV aGGeG� 

 

���� 6XEVtLtXte aQG VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  (YeQ Zhere a perVRQ OaFNV FapaFLt\ 
LQ OaZ� the\ GR QRt ORVe theLr rLJht tR partLFLpate LQ GeFLVLRQ�PaNLQJ that aIIeFtV theP�  7R thLV 
eQG� the VtaQGarG E\ ZhLFh the appRLQtee� Rr VXEVtLtXte GeFLVLRQ�PaNer LV tR aFt� reTXLreV theP 
tR VXppRrt the perVRQ aQG taNe LQtR aFFRXQt theLr ZLOO aQG preIereQFeV LQ reaFhLQJ a GeFLVLRQ� 

Capacity is not an “off-switch” to rights and freedoms

���� ,Q Wye Valley NHS Trust v Mr B���� the C23 aIILrPeG the rLJht RI aQ LQGLYLGXaO tR reIXVe OLIe�
VaYLQJ treatPeQt� eYeQ thRXJh he OaFNeG FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV�  0r % VXIIereG IrRP 7\pe � GLaEeteV EXt reVLVteG PeGLFatLRQ IRr a FhrRQLF 
IRRt XOFer aQG GeYeORpeG JaQJreQe LQ hLV OeJ�  :LthRXt aQ aPpXtatLRQ� the PeGLFaO eYLGeQFe 
VXJJeVteG he ZRXOG VXFFXPE tR aQ RYerZheOPLQJ LQIeFtLRQ aQG GLe ZLthLQ Ga\V�  :heQ Lt 
FaPe tR aQ aVVeVVPeQt RI 0r %¶V EeVt LQtereVtV� the MXGJe Pet ZLth 0r %�  0r -XVtLFe -aFNVRQ 
FaPe tR the FOear FRQFOXVLRQ that aQ eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ 0r %¶V EeVt 
LQtereVtV���1 

 7hLV LV QRt aQ aFaGePLF LVVXe� EXt a QeFeVVar\ prRteFtLRQ IRr the rLJhtV RI peRpOe ZLth 
GLVaELOLtLeV�  $V the $Ft aQG (XrRpeaQ CRQYeQtLRQ PaNe FOear� a conclusion that a person 
lacks decision-making capacity is not an ‘off-switch’ for his rights and freedoms�  7R Vtate 

                                                
���    CC v KK, aERYe Q ��� at >��@� 
���    Re M �%eVt ,QtereVtV� 'eprLYatLRQ RI /LEert\� >��1�@ (:+C ���� �C23� 3eter -aFNVRQ -� 
���    Re M� aERYe Q ��� at >�1@� 3eter -aFNVRQ - QRteG that there ZaV QR FrLtLFLVP RI the Fare reFeLYeG E\ 0 

Rr the ORFaO aXthRrLt\ aQG that� ³Lt ZaV perIeFtO\ apprRprLate that the reVpRQVLELOLt\ IRr the RXtFRPe VhRXOG 
IaOO RQ the VhRXOGerV RI the FRXrt aQG QRt the VhRXOGerV RI the partLeV´� 

��9    Re M� aERYe Q ��� at >��@� 
���   Wye Valley NHS Trust v Mr B� aERYe Q 1�1. 
��1    Wye Valley� aERYe Q 1�1 at >��@� 

�� 
 

Ee aVVeVVeG LQ thLV IraPeZRrN� aQG hRZ VXppRrteG GeFLVLRQ�PaNLQJ apprRaFheV FRXOG Ee 
LQteJrateG LQtR the OaZ�   

��9� 7he C53' PLJht VLPpO\ Ee YLeZeG aV aVpLratLRQaO�  1RQetheOeVV� Lt haV prRPRteG GLVFXVVLRQ 
aQG GeEate aERXt hRZ tR GeOLYer VXppRrt PeFhaQLVPV XQGer art 1�� ZhLOe at the VaPe tLPe 
eQVXrLQJ prRteFtLRQV IrRP aEXVe����  )XQGaPeQtaOO\� Lt raLVeV the LVVXe RI the rROe RI the OaZ� 
aQG the e[teQt tR ZhLFh the OaZ FaQ FRQtrLEXte tR thLV VhLIt LQ thLQNLQJ E\ traQVOatLQJ VXppRrteG 
GeFLVLRQ�PaNLQJ prLQFLpOeV LQtR ZRrNaEOe OaZV���� 

 

RECOMMENDATIONS FOR SUPPORTED DECISION-MAKING 

1� 6XppRrteG GeFLVLRQ�PaNLQJ VhRXOG Ee FOearO\ reFRJQLVeG aV a OeJaO prLQFLpOe� 
LQFRrpRratLQJ tLNaQJa 0ƗRrL� tR prRYLGe VXppRrt tR peRpOe ZhRVe GeFLVLRQ�
PaNLQJ aELOLt\ LV LPpaLreG� tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV 
ZheQeYer pRVVLEOe� 

�� 7here LV a QeeG IRr a OeJaO PeFhaQLVP tR eQVXre that VXppRrteG GeFLVLRQ�
PaNLQJ LV JLYeQ prLRrLt\ at the EeJLQQLQJ RI the GeFLVLRQ�PaNLQJ prRFeVV aQG 
aV part RI a FRQtLQXXP VR that VXEVtLtXte GeFLVLRQ�PaNLQJ  LV aQ RptLRQ RI OaVt 
reVRrt� 

�� $ perVRQ LV QRt tR Ee reJarGeG aV OaFNLQJ FapaFLt\ XQOeVV aOO praFtLFaO heOp aQG 
VXppRrt haV EeeQ JLYeQ tR eQaEOe hLP Rr her tR PaNe a GeFLVLRQ thePVeOYeV� 
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the REYLRXV� the ZLVheV aQG IeeOLQJV� EeOLeIV aQG YaOXeV RI peRpOe ZLth a PeQtaO GLVaELOLt\ 
are aV LPpRrtaQt tR theP aV the\ are tR aQ\RQe eOVe� aQG Pa\ eYeQ Ee PRre LPpRrtaQt�  
�(PphaVLV aGGeG� 

���9 +XPaQ rLJhtV FRQVLGeratLRQV thereIRre PaNe Lt FOear that ³EeVt LQtereVtV´� aV a VtaQGarG IRr 
GeFLVLRQ�PaNLQJ� LV ErRaGer thaQ a paterQaOLVtLF aVVeVVPeQt RI Zhat a thLrG part\ thLQNV ZRXOG 
Ee EeVt IRr the perVRQ�  $ ILQGLQJ that a perVRQ OaFNV FapaFLt\ GReV QRt QeJate theLr OeJaO 
aJeQF\ aQG the rLJht tR haYe theLr ZLOO aQG preIereQFeV reVpeFteG�  

Supported decision-making – summary 

��9� 7he C53' reTXLreV 6tate partLeV tR rethLQN GRPeVtLF OaZV aQG eQJaJe ZLth LtV Ne\ FRQFeptV� 
7R thLV eQG� the FRXQtrLeV RI the 8QLteG .LQJGRP� ,reOaQG� CaQaGa aQG $XVtraOLa haYe aFtLYeO\ 
FRPPLVVLRQeG repRrtV aQG�Rr haYe %LOOV EeIRre 3arOLaPeQt LQ RrGer tR Peet theLr FRPpOLaQFe 
REOLJatLRQV ZLth the C53'����  %\ ratLI\LQJ the C53'� 1eZ =eaOaQG XQGertRRN tR aGRpt aOO 
apprRprLate OeJLVOatLYe� aGPLQLVtratLYe aQG Rther PeaVXreV IRr the LPpOePeQtatLRQ RI the rLJhtV 
reFRJQLVeG LQ Lt�  7heVe REOLJatLRQV QeFeVVLtate a FrLtLFaO reYLeZ RI the PeQtaO FapaFLt\ OaZV LQ 
1eZ =eaOaQG aQG a FareIXO aVVeVVPeQt RI the appOLFaELOLt\ RI LQterQatLRQaO OaZ LQ thLV FRQte[t� 

��91 7he C53' RIIerV QeZ Za\V RI thLQNLQJ aERXt FapaFLt\� partLFXOarO\ LQ LtV ePphaVLV RQ 
VXppRrteG GeFLVLRQ�PaNLQJ aV a PRre LQteJrateG apprRaFh tR GeFLVLRQ�PaNLQJ� aQG 
reFRJQLtLRQ RI XQLYerVaO OeJaO FapaFLt\�  6XppRrteG GeFLVLRQ�PaNLQJ reFRJQLVeV the 
LPpRrtaQFe RI reOatLRQVhLpV LQ XQGerVtaQGLQJ aXtRQRP\�  

��9� ChaOOeQJeV IRr eVtaEOLVhLQJ OeJaO IraPeZRrNV LQ OLQe ZLth the C53' LQFOXGe� the OaFN RI a FOear 
GeILQLtLRQ RI Zhat VXppRrteG GeFLVLRQ�PaNLQJ PeaQV LQ OaZ� ZhLFh haV OeG tR FRQFeptXaO 
FRQIXVLRQ� XQFertaLQt\ aV tR LtV FRQQeFtLRQ tR the FRQFept RI OeJaO FapaFLt\� aQG GRXEtV aERXt 
the e[teQt tR ZhLFh OeJaO IraPeZRrNV IRr VXEVtLtXte GeFLVLRQ�PaNLQJ aQG the PRGerQ QRtLRQ RI 
VXppRrteG GeFLVLRQ�PaNLQJ FaQ FRe[LVt�  7here are PaQ\ IRrPV RI VXppRrt IRr GeFLVLRQ�
PaNLQJ� IaPLO\� IrLeQGV aQG FLYLO VRFLet\ QetZRrNV ZhLFh e[LVt RXtVLGe aQG TXLte LQGepeQGeQtO\ 
RI the OaZ���� $V a FRQVeTXeQFe� there LV a rLVN RI ³Qet ZLGeQLQJ´ �e[paQGLQJ� QRt reGXFLQJ 
paterQaOLVP� E\ RYer�OeJaOLVLQJ LQIRrPaO PeFhaQLVPV RI VXppRrt�    
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ZhLFh the\ are OLNeO\ tR GR VR����  ,Q 1eZ =eaOaQG� pROLF\PaNerV VhRXOG FRQVLGer hRZ 
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