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Chapter 1: Setting the Context – an Overview of New 
Zealand and English Mental Capacity Law 

Chapter 1 LV LQ three VeFtLRQV� 

$� 6ettLQJ the FRQte[t aQG XQGerVtaQGLQJ the OeJaO FRQFept RI FapaFLt\� 

%� $Q RYerYLeZ RI PeQtaO FapaFLt\ OaZ LQ 1eZ =eaOaQG� ZLth a partLFXOar IRFXV RQ the 
MXrLVGLFtLRQ XQGer the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 

C� $Q RYerYLeZ RI the hLVtRrLFaO RrLJLQV RI the 0eQtaO CapaFLt\ $Ft �(QJOaQG aQG :aOeV� ����� 
the OaZ reIRrP that prRGXFeG Lt� aQG the MXrLVGLFtLRQ Lt FreateV� 

1A:  THE LEGAL CONCEPT OF CAPACITY 
 

Understanding capacity 

1�1 'eFLVLRQ�PaNLQJ FapaFLt\ �Rr VLPpO\ ³FapaFLt\´� reIerV tR LQGLYLGXaOV¶ aELOLt\ tR PaNe partLFXOar 
GeFLVLRQV Rr taNe aFtLRQV that LQIOXeQFe theLr OLYeV� ,Q a OeJaO FRQte[t� FapaFLt\ LV FRQFerQeG 
ZLth Zhether a perVRQ¶V GeFLVLRQ�PaNLQJ aELOLt\ LV reFRJQLVeG aV YaOLG aQG� LI QRt� ZhR VhRXOG 
PaNe GeFLVLRQV RQ theLr EehaOI aQG RQ Zhat EaVLV VhRXOG VXFh VXEVtLtXte GeFLVLRQV Ee PaGe� 

1�� CapaFLt\ Rr LQFapaFLt\ LV the ³ErLJht OLQe´ GeterPLQLQJ Zhether the OaZ perPLtV LQterYeQtLRQ LQ 
peRpOe¶V OLYeV� aQG RQ Zhat EaVLV��� 7hRVe ZhR OaFN FapaFLt\ are GeePeG XQaEOe tR PaNe 
GeFLVLRQV IRr thePVeOYeV thereE\ MXVtLI\LQJ LQterYeQtLRQ LQ theLr OLYeV�  'eFLVLRQV are theQ PaGe 
E\ RtherV EaVeG RQ aQ aVVeVVPeQt RI Zhat LV LQ the EeVt LQtereVtV RI the perVRQ OaFNLQJ 
FapaFLt\�  7hRVe ZLth FapaFLt\ are Iree tR PaNe GeFLVLRQV aERXt theLr OLYeV� eYeQ GeFLVLRQV 
that Pa\ Ee reJarGeG aV XQZLVe� VXEMeFt tR the FRQVtraLQtV RI the OaZ���  CRQFerQV Pa\ VtLOO 
arLVe aV tR Zhether aQ LQGLYLGXaO LV FRPpeteQt tR PaNe a partLFXOar GeFLVLRQ� Rr LV PereO\ 
aFTXLeVFLQJ XQGer preVVXre IrRP RtherV �reIerreG tR LQ OaZ aV ³XQGXe LQIOXeQFe´�� aQG 
FRQFerQV Pa\ e[LVt aV tR the e[teQt tR ZhLFh VXFh LQIOXeQFe aIIeFtV theLr FapaFLt\ IRr GeFLVLRQ�
PaNLQJ�    

1�� CapaFLt\ LV GeFLVLRQ aQG tLPe VpeFLILF� /aFN RI FapaFLt\ Pa\ arLVe IRr a YarLet\ RI reaVRQV aQG 
Pa\ Ee partLaO Rr tRtaO�  :heQ OaFN RI FapaFLt\ LV tePpRrar\ Rr IOXFtXatLQJ Lt Pa\ Ee pRVVLEOe 
tR GeIer GeFLVLRQV XQtLO FapaFLt\ LV reVtRreG�  %Xt LI Lt LV RI OaVtLQJ GXratLRQ Rr perPaQeQt� Rr LI 
aQ XrJeQt GeFLVLRQ RtherZLVe QeeGV tR Ee PaGe� there PXVt Ee VRPe OeJaOO\ reFRJQLVeG 
prRFeGXre ZhereE\ QeFeVVar\ GeFLVLRQV FaQ Ee PaGe E\ VRPe Rther perVRQ Rr ERG\��� 

                                                
��    0 'RQQeOO\ ³$ /eJaO 2YerYLeZ´ LQ C )RVter� - +errLQJ aQG , 'RrRQ �eGV� Law and Ethics of Dementia 

�+art 3XEOLVhLQJ� 2[IRrG aQG 3RrtOaQG� ��1�� ��1 at ���� 
��    , *RROG aQG - +errLQJ ³3aOJraYe *reat 'eEateV LQ /aZ´ LQ - +errLQJ �eG� Medical Law and Ethics ��th 

eGLtLRQ� 2[IRrG 8QLYerVLt\ 3reVV� 2[IRrG� ��1��� 
��    * $VhtRQ Mental Capacity Law and Practice ��QG eG� -RrGaQV� %rLVtRO� ��1�� at �. 
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Conditions affecting capacity 

1�� 'eFLVLRQ�PaNLQJ FapaFLt\ FaQ aIIeFt peRpOe RI aOO aJeV aQG arLVeV LQ a YarLet\ RI VRFLaO 
eQYLrRQPeQtV aQG heaOthFare VettLQJV�  $ raQJe RI FRQGLtLRQV aQG GLVaELOLtLeV FaQ LPpaLr 
FapaFLt\� the PRVt FRPPRQ RI theVe� LQ the FRQte[t RI FRPPXQLt\ Fare RI ROGer peRpOe� LV 
GePeQtLa���  ,t LV GLIILFXOt tR preGLFt IrRP the VtaJe RI GePeQtLa Zhether a perVRQ retaLQV Rr haV 
ORVt the FapaFLt\ tR PaNe a partLFXOar GeFLVLRQ� 0eaVXreV RI GePeQtLa VeYerLt\ FRrreVpRQG 
RQO\ apprR[LPateO\ ZLth FapaFLt\� ,t LV LPpRrtaQt tR reFRJQLVe that GLIIereQt t\peV RI GePeQtLa 
Pa\ LPpaLr FapaFLt\ LQ GLIIereQt Za\V� 7he PRVt FRPPRQ IRrP RI GePeQtLa� $O]heLPer¶V 
GLVeaVe� aIIeFtV PePRr\ LQ the ILrVt LQVtaQFe� ZhLOVt GePeQtLa VeFRQGar\ tR YaVFXOar GLVeaVe 
RI the EraLQ teQGV tR LPpaFt RQ IrRQtaO aQG VXEFRrtLFaO V\VtePV� FaXVLQJ prREOePV ZLth hLJher 
FRJQLtLYe IXQFtLRQV� 

1�� 'eOLrLXP LV a GLVRrGer that LV VeeQ PRre FRPPRQO\ LQ reVLGeQtLaO Fare aQG hRVpLtaO VettLQJV 
aQG LV FharaFterLVeG E\ a reOatLYeO\ VXGGeQ GeFOLQe LQ FRJQLtLYe IXQFtLRQ� Rr IOXFtXatLRQV LQ VXFh 
IXQFtLRQ� aQG LPpaLreG atteQtLRQ� ,t RFFXrV LQ the FRQte[t RI ph\VLFaO LOOQeVV Rr tR[LF VtateV aQG 
Pa\ repreVeQt the ILrVt tLPe a FapaFLt\ aVVeVVPeQt LV reTXLreG�  +eaG LQMXr\ �Rr aFTXLreG EraLQ 
LQMXr\� aQG LQteOOeFtXaO GLVaELOLt\ �LQ (QJOaQG reIerreG tR aV OearQLQJ GLVaELOLt\� are XVXaOO\ 
FhrRQLF� VtaEOe VtateV Zhere Lt LV PRre OLNeO\ the perVRQ’V aELOLtLeV ZLOO Ee XQGerVtRRG aQG the 
IRFXV VhRXOG Ee RQ RptLPLVLQJ the perVRQ’V FapaFLt\� 

1�� 0eQtaO LQFapaFLt\ LV QRt the VaPe aV PeQtaO GLVaELOLt\�  0eQtaO GLVaELOLt\� LQFOXGLQJ PeQtaO 
LOOQeVVeV VXFh aV GepreVVLRQ� aQ[Let\ aQG pV\FhRVLV� FaQ LPpaLr FapaFLt\ LQ a QXPEer RI Za\V� 
LQFOXGLQJ E\ FaXVLQJ IRrJetIXOQeVV Rr reGXFLQJ the perVRQ’V aELOLt\ tR thLQN thrRXJh FRPpOe[ 
LVVXeV� thrRXJh LQatteQtLRQ� Rr E\ FaXVLQJ a ELaV LQ reaVRQLQJ tR the pRLQt RI LPpaLrLQJ FapaFLt\�   
,Q pV\FhLatr\� there are apprRaFheV IRr PaNLQJ VeOI�ELQGLQJ GLreFtLYeV �the 8O\VVeV CRQtraFt� 
E\ ZhLFh patLeQtV ZLth ELpROar aIIeFtLYe GLVRrGer FRPPLt thePVeOYeV tR treatPeQt GXrLQJ 
epLVRGeV RI PaQLa� eYeQ LI XQZLOOLQJ�  )Rr FertaLQ LQGLYLGXaOV� thLV FaQ VeeP the PRVt ratLRQaO 
Za\ tR GeaO ZLth theLr IOXFtXatLQJ FRQGLtLRQ��� 

1�� 7he preYaOeQFe RI patLeQtV ZhR OaFN FapaFLt\ LQ 1eZ =eaOaQG hRVpLtaOV aQG Fare IaFLOLtLeV LV 
XQNQRZQ� $ reFeQt reYLeZ RI �� LQterQatLRQaO VtXGLeV RI FapaFLt\ IRXQG ��� RI patLeQtV LQ 
pV\FhLatrLF VettLQJV aQG ��� RI patLeQtV LQ JeQeraO PeGLFaO VettLQJV OaFNeG GeFLVLRQ�PaNLQJ 
FapaFLt\��9  7ZR PLOOLRQ peRpOe LQ the 8. are eVtLPateG tR OaFN FapaFLt\ thrRXJh LOOQeVV��� 
7here LV QRthLQJ tR VXJJeVt that the prRpRrtLRQ RI peRpOe that OaFN FapaFLt\ thrRXJhRXt the 
heaOthFare LQVtLtXtLRQV LQ 1eZ =eaOaQG LV GLVVLPLOar� QearO\ a thLrG RI patLeQtV Pa\ Ee reJarGeG 
aV QRt haYLQJ OeJaO FapaFLt\ IRr GeFLVLRQ�PaNLQJ� 

 

                                                
��    'r *reJ <RXQJ� FRQVXOtaQt pV\FhLatrLVt� CapLtaO aQG CRaVt 'LVtrLFt +eaOth %RarG� 
��    * 2ZeQ aQG 7 *erJeO ³)OXFtXatLQJ CapaFLt\ aQG $GYaQFeG 'eFLVLRQ 0aNLQJ LQ %LpROar $IIeFtLYe 'LVRrGer 

± 6eOI�%LQGLQJ 'LreFtLYeV aQG 6eOI 'eterPLQatLRQ³ ���1�� �� ,Qt - /aZ 3V\FhLatr\ 9� at 9��  
�9    3 /eppLQJ� 7 6taQO\ aQG  - 7XrQer ³6\VtePatLF reYLeZ RQ the preYaOeQFe RI OaFN RI FapaFLt\ LQ PeGLFaO 

aQG pV\FhLatrLF VettLQJV´ ���1�� 1� COLQ 0eG �-5C3� ����  7he VtXG\ ORRNeG at the aYeraJe prRpRrtLRQ 
RI patLeQtV aQG VhRZeG that pV\FhLatrLF patLeQtV ZLth pV\FhRVLV� GePeQtLa aQG PaQLa are PRre OLNeO\ tR 
OaFN GeFLVLRQ�PaNLQJ FapaFLt\ thaQ thRVe ZLth GepreVVLRQ Rr perVRQaOLt\ GLVRrGer�  /LNeZLVe� LQ JeQeraO 
PeGLFaO VettLQJV� patLeQtV ZLth OearQLQJ GLVaELOLtLeV� GeOLrLXP aQG QeXrRORJLFaO GLVeaVe Zere PRVt OLNeO\ 
tR OaFN FapaFLt\� 

��    7 1LFhROVRQ� : CXtOer aQG 0 +RtRpI ³$VVeVVLQJ PeQtaO FapaFLt\� the 0eQtaO CapaFLt\ $Ft´ ������ ��� 
%0- ��� at ���� 
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Assessment of capacity 

1�� 'eFLGLQJ Zhether a perVRQ haV the FapaFLt\ Rr FRPpeteQFe tR PaNe partLFXOar GeFLVLRQV LV a 
OeJaO� aQG LQ VRPe FaVeV MXGLFLaO� GeterPLQatLRQ� LQIRrPeG E\ PeGLFaO eYLGeQFe��1   CapaFLt\ 
FaQ Ee GLIILFXOt tR aVVeVV� Pa\ QRt Ee FOear�FXt aQG LQYROYeV YaOXe MXGJPeQtV aERXt peRpOe¶V 
preIereQFeV aQG EeOLeIV�  7R GeprLYe peRpOe ZhR are FapaEOe RI PaNLQJ theLr RZQ GeFLVLRQV 
RI the rLJht tR GR VR ZRXOG Ee aQ aEXVe� \et IaLOXre tR reFRJQLVe OaFN RI FapaFLt\ reVXOtV LQ 
FRQtLQXLQJ YXOQeraELOLt\� 

1�9 7he FareIXO aVVeVVPeQt RI the LQGLYLGXaO¶V FapaFLt\ tR PaNe partLFXOar GeFLVLRQV LV FrXFLaO� 
7hLV tXrQV RQ aQ XQGerVtaQGLQJ RI the NLQGV RI GeFLVLRQV tR Ee PaGe� the OeJaO threVhROGV IRr 
FapaFLt\� aQG a MXGJPeQt RI the pRLQt at ZhLFh a perVRQ LV FRQVLGereG LQFRPpeteQt Rr OaFNLQJ 
FapaFLt\� *ettLQJ the prRFeVV IRr theVe GeFLVLRQV rLJht LV eVVeQtLaO tR the prRteFtLRQ RI a 
perVRQ¶V rLJhtV aQG LQ GeterPLQLQJ the OeJaO FRQVeTXeQFeV that IROORZ�  

Legal capacity 

1�1� 7he terP ³OeJaO FapaFLt\´ reFRJQLVeV the OeJaO rLJht tR e[erFLVe rLJhtV aQG OeJaO VtatXV���  /eJaO 
FapaFLt\ haV a partLFXOar PeaQLQJ LQ the FRQte[t RI LQterQatLRQaO FRQYeQtLRQV VXFh aV the 
CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �C53'�� Zhere Lt LV XQGerVtRRG tR reIer 
tR a perVRQ¶V pRVVeVVLRQ RI rLJhtV aQG the aELOLt\ tR aFt RQ thRVe rLJhtV RQ aQ eTXaO EaVLV ZLth 
RtherV ZLthRXt GLVFrLPLQatLRQ RQ the JrRXQGV RI GLVaELOLt\�  7he rLJht tR OeJaO FapaFLt\ LQFOXGeV� 
IRr e[aPpOe� haYLQJ the rLJht tR FhRRVe Zhere aQG ZLth ZhRP \RX ZLVh tR OLYe� aQG PRVt 
LPpRrtaQtO\� haYLQJ thRVe FhRLFeV reVpeFteG�  7he FRQFept LV reOeYaQt tR aOO areaV RI aQ 
LQGLYLGXaO¶V OLIe� LQFOXGLQJ the e[erFLVe RI OeJaO FapaFLt\ tR eQter a FRQtraFt� tR Parr\� tR YRte� 
tR GeaO ZLth prRpert\ aQG tR PaNe perVRQaO OLIe� perVRQaO Fare aQG heaOthFare GeFLVLRQV���   

1�11 8QGer 1eZ =eaOaQG OaZ� peRpOe ZhR OaFN FapaFLt\ aQG are VXEMeFt tR the aGXOt JXarGLaQVhLp 
OeJLVOatLRQ �the 3335 $Ft� Pa\ Ee reJarGeG aV haYLQJ the VaPe OeJaO rLJhtV aV RtherV e[Fept 
tR the e[teQt theLr rLJhtV are e[preVVO\ OLPLteG E\ the 3335 $Ft Rr Rther OeJaO prLQFLpOeV���   

1�1� ³/eJaO FapaFLt\´ LV GLVtLQFt IrRP ³PeQtaO FapaFLt\´� the Oatter EeLQJ the FRJQLtLYe aELOLt\ 
FRQVLGereG QeFeVVar\ tR e[erFLVe RQe¶V OeJaO rLJhtV�   ,Q GLVFXVVLQJ PeQtaO FapaFLt\� the terPV 
³GeFLVLRQ�PaNLQJ FapaFLt\´ Rr ³FRPpeteQFe´ are RIteQ XVeG LQ the FOLQLFaO FRQte[t�� aV a 
GeVFrLptRr RI the PeQtaO Rr FRJQLtLYe FharaFterLVtLFV FRQVLGereG QeFeVVar\ tR e[erFLVe OeJaO 
FapaFLt\���  'eVpLte the pRteQtLaO tR FRQIXVe OeJaO FapaFLt\ �a OeJaO FRQFept� aQG PeQtaO 

                                                
�1    ,Q McFadzean v Moleta >��1�@ 1=+C 1��1� a FaVe LQYROYLQJ the aVVeVVPeQt RI a perVRQ¶V teVtaPeQtar\ 

FapaFLt\� CROOLQV - REVerYeG at >�@� ³8QIRrtXQateO\� ZhLOe the OaZ aQG PeGLFLQe LQterVeFt� the tZR 
GLVFLpOLQeV are QRt V\QFhrRQLVeG´� 

��    5 )LrPVtRQ aQG $ 5XFN .eeQe The International Protection of Adults (2[IRrG 3reVV� 2[IRrG� ��1�� at 
���  

��   0 %aFh aQG / .er]Qer ³$ QeZ paraGLJP IRr prRteFtLQJ aXtRQRP\´ ���1�� 2QtarLR /aZ CRPPLVVLRQ 
http���repRVLtRrLRFGpG�Qet������haQGOe�1�������9���9 at 1��  

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 6eFtLRQ � prRYLGeV that the OeJaO FapaFLt\ RI a 
perVRQ ZhR Pa\ Ee VXEMeFt tR the CRXrt¶V MXrLVGLFtLRQ aQG LQ reVpeFt RI ZhRP aQ RrGer LV PaGe Pa\ Ee 
reJarGeG aV haYLQJ the VaPe OeJaO rLJhtV aV aQ\RQe eOVe XQOeVV thRVe rLJhtV are e[preVVO\ OLPLteG� 
YarLeG� Rr taNeQ aZa\ XQGer the $Ft Rr VRPe Rther $Ft� 

��  7heVe terPV aOVR Jet FRQIXVeG ZLth the OeJaO FRQFept RI FapaFLt\�  C 'XQFaQ� pV\FhLatrLVt CapLtaO aQG 
CRaVt 'LVtrLFt +eaOth %RarG� ³7he 5eG )OaJV aQG 3LtIaOOV RI $VVeVVLQJ CapaFLt\´� preVeQtatLRQ tR 
%LRethLFV CeQtre� 8QLYerVLt\ RI 2taJR� � 6eptePEer ��1��  ,QterYLeZ ZLth * 2ZeQ� pV\FhLatrLVt� .LQJV¶ 
CROOeJe /RQGRQ �$ 'RXJOaVV� /RQGRQ� �� $prLO ��1���  ,Q the 8QLteG 6tateV� ³FRPpeteQFe´ LV JeQeraOO\ 
XVeG aV the OeJaO terP� %XFhaQaQ %rRFN Deciding for Others, The Ethics of Surrogate Decision Making 
�CaPErLGJe 8QLYerVLt\ 3reVV� 199��� 

��   7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19�� XVeV ³FapaFLt\´ aQG ³FRPpeteQFe´ 
LQterFhaQJeaEO\ aQG the CRGe RI 5LJhtV reIerV e[FOXVLYeO\ tR ³FRPpeteQFe´�  )Rr eaVe RI reIereQFe , XVe 
the terPV ³FapaFLt\´ Rr ³PeQtaO FapaFLt\´� 

1� 
 

FapaFLt\ �the FRJQLtLYe aELOLtLeV reTXLreG�� the terP ³PeQtaO FapaFLt\´ LV the RQe XVeG LQ the 
OeJLVOatLRQ LQ the 8QLteG .LQJGRP��� 

 

1B:  OVERVIEW OF MENTAL CAPACITY LAW IN NEW ZEALAND 

The Protection of Personal and Property Rights Act 1988 (PPPR Act) – background  

1�1� ,Q 1eZ =eaOaQG� the 3335 $Ft LV the JXarGLaQVhLp OaZ IRr aGXOtV ZhR Pa\ perPaQeQtO\ Rr 
tePpRrarLO\ OaFN FapaFLt\�  7he 3335 $Ft LV the PaLQ OeJLVOatLRQ that appOLeV tR peRpOe ZhR 
OaFN FapaFLt\ aQG LV a YLtaOO\ LPpRrtaQt pLeFe RI OeJLVOatLRQ�  ,t haV pOa\eG a Ne\ rROe RYer the 
OaVt �� \earV E\ reFRJQLVLQJ the YXOQeraELOLt\ RI aGXOtV ZLth LPpaLreG FapaFLt\ aQG the FRQFerQ 
RI the 6tate tR ³prRteFt aQG prRPRte´ the rLJhtV RI thRVe ZhR FaQQRt PaQaJe theLr RZQ aIIaLrV� 

1�1� 7he paVVLQJ RI the 3335 $Ft LQ 19�� reVpRQGeG tR the QeeGV RI the FRPPXQLt\ at a tLPe 
ZheQ there ZaV QR JXarGLaQVhLp OaZ LQ pOaFe IRr aGXOtV ZhR OaFNeG FapaFLt\�  7he 3335 $Ft 
PaLQO\ JreZ RXt RI the QeeG tR prRteFt aGXOtV ZLth LQteOOeFtXaO GLVaELOLtLeV LQ the FRPPXQLt\ 
GXrLQJ GeLQVtLtXtLRQaOLVatLRQ RI pV\FhLatrLF LQVtLtXtLRQV LQ the 19��V� aQG ZaV LQteQGeG tR 
rePRYe theP IrRP XQGer the FRQtrRO RI ³the PXrN\ VtreaP RI PeQtaO heaOth OaZ´���  8QtLO the 
LQtrRGXFtLRQ RI thLV $Ft LQ 19��� Lt ZaV QRt pRVVLEOe tR prRYLGe JXarGLaQVhLp RI peRpOe RYer �� 
aQG� aV a reVXOt� peRpOe RYer that aJe Zere RIteQ FRPPLtteG XQGer the 0eQtaO +eaOth $Ft 19�9 
�0+$ 19�9�� 

1�1� 7he 3335 $Ft FreateG a QeZ aQG e[paQGeG MXrLVGLFtLRQ IRr the )aPLO\ CRXrt aQG LQ GRLQJ VR 
reOLeYeG the +LJh CRXrt RI a VLJQLILFaQt part RI LtV ILrVt LQVtaQFe MXrLVGLFtLRQ IRr peRpOe ZhR OaFN 
FapaFLt\� 7he OeJLVOatLRQ aGRpteG the VRFLaO phLORVRph\ RI the 8QLteG 1atLRQV 'eFOaratLRQ RQ 
the 5LJhtV RI 0eQtaOO\ 5etarGeG 3erVRQV 19�1�  ,t reIRrPeG aVpeFtV RI the OaZ JRYerQLQJ ERth 
perVRQaO aQG prRpert\ rLJhtV� aQG repeaOeG the prLRr OeJLVOatLRQ GeaOLQJ ZLth aGPLQLVtratLRQ RI 
the prRpert\ RI peRpOe ZhR OaFNeG FapaFLt\� that LV� the $JeG aQG ,QILrP 3erVRQV 3rRteFtLRQ 
$Ft 191� aQG prRpert\�reOateG aVpeFtV RI the 0+$ 19�9��9 

1�1� (arO\ GeFLVLRQV RI the )aPLO\ CRXrt XQGer the 3335 $Ft� QRtaEO\ GeFLVLRQV E\ the Oate -XGJe 
,QJOLV 4C� Zere OarJeO\ FRQFerQeG ZLth teVtLQJ the ZaterV RI the QeZ MXrLVGLFtLRQ� LQFOXGLQJ the 
teVtV IRr LQFapaFLt\ aQG the pRZer tR aXthRrLVe treatPeQt GeFLVLRQV��� aV ZeOO aV the EaVLV 
XpRQ ZhLFh peRpOe ZLth LQteOOeFtXaO GLVaELOLtLeV FRXOG OLYe LQ the FRPPXQLt\ ZLth aQ appRLQteG 
VXEVtLtXte GeFLVLRQ�PaNer��1  :Lth the FhaQJeV LQ the VRFLaO eQYLrRQPeQt aQG EXrJeRQLQJ ROGer 

                                                
��   0eQtaO CapaFLt\ $Ft ���� �(QJOaQG aQG :aOeV�� 0eQtaO CapaFLt\ %LOO �FXrreQtO\ EeIRre the 1RrtherQ 

,reOaQG 3arOLaPeQt�� $GXOtV ZLth ,QFapaFLt\ $Ft ���� �6FRtOaQG� aQG the 6XppRrteG 'eFLVLRQ�0aNLQJ 
�CapaFLt\� $Ft ��1� LQ the 5epXEOLF RI ,reOaQG�  1Rte aOVR the 0eQtaO CapaFLt\ $Ft ��1� �Charter 1��$� 
6LQJapRre ZhLFh aOPRVt eQtLreO\ aGRptV the (QJOLVh OeJLVOatLRQ� 

��   $C +XJheV�-RhQVRQ ³7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� $Q aQaO\VLV� 
FRPPeQtar\ aQG aQVZerV tR OLNeO\ TXeVtLRQV´�  �$ VePLQar E\ the 1eZ =eaOaQG /aZ 6RFLet\� 2FtREer 
19��� at 11� 

�9   $XVtraOLaQ OeJLVOatLRQ� the 9LFtRrLaQ $GXOt *XarGLaQVhLp $Ft 19��� prRYLGeG the aGXOt JXarGLaQVhLp OaZ 
PRGeO IRr the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 

��   ,Q Re S (Shock Treatment) >199�@ 1=)/5 ��� -XGJe 7ZaGGOe GeFOLQeG tR RrGer VhRFN treatPeQt therap\ 
IRr a perVRQ ZLth LQteOOeFtXaO GLVaELOLt\ aQG LQVteaG RrGereG that the\ OLYe LQ a FRPPXQLt\ trXVt hRPe aQG 
reFeLYe VXppRrteG rehaELOLtatLYe therap\�   

�1   ,Q Re E  >199�@ 9 )51= �9�� the CRXrt GeFOLQeG MXrLVGLFtLRQ tR PaNe a reVLGeQtLaO Fare RrGer IRr a ���
\ear�ROG ZLth VeYere ph\VLFaO GLVaELOLt\� aV Vhe GLG QRt ´ZhROO\´ OaFN the FapaFLt\ tR FRPPXQLFate� aQG 
Vhe FOearO\ haG the FapaFLt\ tR XQGerVtaQG the QatXre RI her GeFLVLRQ�  ,Q Re “Tony” >199�@ � 1=)/5 ��9 
-XGJe ,QJOLV GeFOLQeG MXrLVGLFtLRQ tR PaNe ZeOIare JXarGLaQ aQG prRpert\ RrGerV LQ reVpeFt RI a PaQ ZLth 
VFhL]RphreQLa ZhR OLYeG LQ a hRPe GeVFrLEeG aV a ³prRteFteG eQYLrRQPeQt´� Zhere Lt ZaV RQO\ a 
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Assessment of capacity 

1�� 'eFLGLQJ Zhether a perVRQ haV the FapaFLt\ Rr FRPpeteQFe tR PaNe partLFXOar GeFLVLRQV LV a 
OeJaO� aQG LQ VRPe FaVeV MXGLFLaO� GeterPLQatLRQ� LQIRrPeG E\ PeGLFaO eYLGeQFe��1   CapaFLt\ 
FaQ Ee GLIILFXOt tR aVVeVV� Pa\ QRt Ee FOear�FXt aQG LQYROYeV YaOXe MXGJPeQtV aERXt peRpOe¶V 
preIereQFeV aQG EeOLeIV�  7R GeprLYe peRpOe ZhR are FapaEOe RI PaNLQJ theLr RZQ GeFLVLRQV 
RI the rLJht tR GR VR ZRXOG Ee aQ aEXVe� \et IaLOXre tR reFRJQLVe OaFN RI FapaFLt\ reVXOtV LQ 
FRQtLQXLQJ YXOQeraELOLt\� 

1�9 7he FareIXO aVVeVVPeQt RI the LQGLYLGXaO¶V FapaFLt\ tR PaNe partLFXOar GeFLVLRQV LV FrXFLaO� 
7hLV tXrQV RQ aQ XQGerVtaQGLQJ RI the NLQGV RI GeFLVLRQV tR Ee PaGe� the OeJaO threVhROGV IRr 
FapaFLt\� aQG a MXGJPeQt RI the pRLQt at ZhLFh a perVRQ LV FRQVLGereG LQFRPpeteQt Rr OaFNLQJ 
FapaFLt\� *ettLQJ the prRFeVV IRr theVe GeFLVLRQV rLJht LV eVVeQtLaO tR the prRteFtLRQ RI a 
perVRQ¶V rLJhtV aQG LQ GeterPLQLQJ the OeJaO FRQVeTXeQFeV that IROORZ�  

Legal capacity 

1�1� 7he terP ³OeJaO FapaFLt\´ reFRJQLVeV the OeJaO rLJht tR e[erFLVe rLJhtV aQG OeJaO VtatXV���  /eJaO 
FapaFLt\ haV a partLFXOar PeaQLQJ LQ the FRQte[t RI LQterQatLRQaO FRQYeQtLRQV VXFh aV the 
CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �C53'�� Zhere Lt LV XQGerVtRRG tR reIer 
tR a perVRQ¶V pRVVeVVLRQ RI rLJhtV aQG the aELOLt\ tR aFt RQ thRVe rLJhtV RQ aQ eTXaO EaVLV ZLth 
RtherV ZLthRXt GLVFrLPLQatLRQ RQ the JrRXQGV RI GLVaELOLt\�  7he rLJht tR OeJaO FapaFLt\ LQFOXGeV� 
IRr e[aPpOe� haYLQJ the rLJht tR FhRRVe Zhere aQG ZLth ZhRP \RX ZLVh tR OLYe� aQG PRVt 
LPpRrtaQtO\� haYLQJ thRVe FhRLFeV reVpeFteG�  7he FRQFept LV reOeYaQt tR aOO areaV RI aQ 
LQGLYLGXaO¶V OLIe� LQFOXGLQJ the e[erFLVe RI OeJaO FapaFLt\ tR eQter a FRQtraFt� tR Parr\� tR YRte� 
tR GeaO ZLth prRpert\ aQG tR PaNe perVRQaO OLIe� perVRQaO Fare aQG heaOthFare GeFLVLRQV���   

1�11 8QGer 1eZ =eaOaQG OaZ� peRpOe ZhR OaFN FapaFLt\ aQG are VXEMeFt tR the aGXOt JXarGLaQVhLp 
OeJLVOatLRQ �the 3335 $Ft� Pa\ Ee reJarGeG aV haYLQJ the VaPe OeJaO rLJhtV aV RtherV e[Fept 
tR the e[teQt theLr rLJhtV are e[preVVO\ OLPLteG E\ the 3335 $Ft Rr Rther OeJaO prLQFLpOeV���   

1�1� ³/eJaO FapaFLt\´ LV GLVtLQFt IrRP ³PeQtaO FapaFLt\´� the Oatter EeLQJ the FRJQLtLYe aELOLt\ 
FRQVLGereG QeFeVVar\ tR e[erFLVe RQe¶V OeJaO rLJhtV�   ,Q GLVFXVVLQJ PeQtaO FapaFLt\� the terPV 
³GeFLVLRQ�PaNLQJ FapaFLt\´ Rr ³FRPpeteQFe´ are RIteQ XVeG LQ the FOLQLFaO FRQte[t�� aV a 
GeVFrLptRr RI the PeQtaO Rr FRJQLtLYe FharaFterLVtLFV FRQVLGereG QeFeVVar\ tR e[erFLVe OeJaO 
FapaFLt\���  'eVpLte the pRteQtLaO tR FRQIXVe OeJaO FapaFLt\ �a OeJaO FRQFept� aQG PeQtaO 

                                                
�1    ,Q McFadzean v Moleta >��1�@ 1=+C 1��1� a FaVe LQYROYLQJ the aVVeVVPeQt RI a perVRQ¶V teVtaPeQtar\ 

FapaFLt\� CROOLQV - REVerYeG at >�@� ³8QIRrtXQateO\� ZhLOe the OaZ aQG PeGLFLQe LQterVeFt� the tZR 
GLVFLpOLQeV are QRt V\QFhrRQLVeG´� 

��    5 )LrPVtRQ aQG $ 5XFN .eeQe The International Protection of Adults (2[IRrG 3reVV� 2[IRrG� ��1�� at 
���  

��   0 %aFh aQG / .er]Qer ³$ QeZ paraGLJP IRr prRteFtLQJ aXtRQRP\´ ���1�� 2QtarLR /aZ CRPPLVVLRQ 
http���repRVLtRrLRFGpG�Qet������haQGOe�1�������9���9 at 1��  

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 6eFtLRQ � prRYLGeV that the OeJaO FapaFLt\ RI a 
perVRQ ZhR Pa\ Ee VXEMeFt tR the CRXrt¶V MXrLVGLFtLRQ aQG LQ reVpeFt RI ZhRP aQ RrGer LV PaGe Pa\ Ee 
reJarGeG aV haYLQJ the VaPe OeJaO rLJhtV aV aQ\RQe eOVe XQOeVV thRVe rLJhtV are e[preVVO\ OLPLteG� 
YarLeG� Rr taNeQ aZa\ XQGer the $Ft Rr VRPe Rther $Ft� 

��  7heVe terPV aOVR Jet FRQIXVeG ZLth the OeJaO FRQFept RI FapaFLt\�  C 'XQFaQ� pV\FhLatrLVt CapLtaO aQG 
CRaVt 'LVtrLFt +eaOth %RarG� ³7he 5eG )OaJV aQG 3LtIaOOV RI $VVeVVLQJ CapaFLt\´� preVeQtatLRQ tR 
%LRethLFV CeQtre� 8QLYerVLt\ RI 2taJR� � 6eptePEer ��1��  ,QterYLeZ ZLth * 2ZeQ� pV\FhLatrLVt� .LQJV¶ 
CROOeJe /RQGRQ �$ 'RXJOaVV� /RQGRQ� �� $prLO ��1���  ,Q the 8QLteG 6tateV� ³FRPpeteQFe´ LV JeQeraOO\ 
XVeG aV the OeJaO terP� %XFhaQaQ %rRFN Deciding for Others, The Ethics of Surrogate Decision Making 
�CaPErLGJe 8QLYerVLt\ 3reVV� 199��� 

��   7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19�� XVeV ³FapaFLt\´ aQG ³FRPpeteQFe´ 
LQterFhaQJeaEO\ aQG the CRGe RI 5LJhtV reIerV e[FOXVLYeO\ tR ³FRPpeteQFe´�  )Rr eaVe RI reIereQFe , XVe 
the terPV ³FapaFLt\´ Rr ³PeQtaO FapaFLt\´� 

1� 
 

FapaFLt\ �the FRJQLtLYe aELOLtLeV reTXLreG�� the terP ³PeQtaO FapaFLt\´ LV the RQe XVeG LQ the 
OeJLVOatLRQ LQ the 8QLteG .LQJGRP��� 

 

1B:  OVERVIEW OF MENTAL CAPACITY LAW IN NEW ZEALAND 

The Protection of Personal and Property Rights Act 1988 (PPPR Act) – background  

1�1� ,Q 1eZ =eaOaQG� the 3335 $Ft LV the JXarGLaQVhLp OaZ IRr aGXOtV ZhR Pa\ perPaQeQtO\ Rr 
tePpRrarLO\ OaFN FapaFLt\�  7he 3335 $Ft LV the PaLQ OeJLVOatLRQ that appOLeV tR peRpOe ZhR 
OaFN FapaFLt\ aQG LV a YLtaOO\ LPpRrtaQt pLeFe RI OeJLVOatLRQ�  ,t haV pOa\eG a Ne\ rROe RYer the 
OaVt �� \earV E\ reFRJQLVLQJ the YXOQeraELOLt\ RI aGXOtV ZLth LPpaLreG FapaFLt\ aQG the FRQFerQ 
RI the 6tate tR ³prRteFt aQG prRPRte´ the rLJhtV RI thRVe ZhR FaQQRt PaQaJe theLr RZQ aIIaLrV� 

1�1� 7he paVVLQJ RI the 3335 $Ft LQ 19�� reVpRQGeG tR the QeeGV RI the FRPPXQLt\ at a tLPe 
ZheQ there ZaV QR JXarGLaQVhLp OaZ LQ pOaFe IRr aGXOtV ZhR OaFNeG FapaFLt\�  7he 3335 $Ft 
PaLQO\ JreZ RXt RI the QeeG tR prRteFt aGXOtV ZLth LQteOOeFtXaO GLVaELOLtLeV LQ the FRPPXQLt\ 
GXrLQJ GeLQVtLtXtLRQaOLVatLRQ RI pV\FhLatrLF LQVtLtXtLRQV LQ the 19��V� aQG ZaV LQteQGeG tR 
rePRYe theP IrRP XQGer the FRQtrRO RI ³the PXrN\ VtreaP RI PeQtaO heaOth OaZ´���  8QtLO the 
LQtrRGXFtLRQ RI thLV $Ft LQ 19��� Lt ZaV QRt pRVVLEOe tR prRYLGe JXarGLaQVhLp RI peRpOe RYer �� 
aQG� aV a reVXOt� peRpOe RYer that aJe Zere RIteQ FRPPLtteG XQGer the 0eQtaO +eaOth $Ft 19�9 
�0+$ 19�9�� 

1�1� 7he 3335 $Ft FreateG a QeZ aQG e[paQGeG MXrLVGLFtLRQ IRr the )aPLO\ CRXrt aQG LQ GRLQJ VR 
reOLeYeG the +LJh CRXrt RI a VLJQLILFaQt part RI LtV ILrVt LQVtaQFe MXrLVGLFtLRQ IRr peRpOe ZhR OaFN 
FapaFLt\� 7he OeJLVOatLRQ aGRpteG the VRFLaO phLORVRph\ RI the 8QLteG 1atLRQV 'eFOaratLRQ RQ 
the 5LJhtV RI 0eQtaOO\ 5etarGeG 3erVRQV 19�1�  ,t reIRrPeG aVpeFtV RI the OaZ JRYerQLQJ ERth 
perVRQaO aQG prRpert\ rLJhtV� aQG repeaOeG the prLRr OeJLVOatLRQ GeaOLQJ ZLth aGPLQLVtratLRQ RI 
the prRpert\ RI peRpOe ZhR OaFNeG FapaFLt\� that LV� the $JeG aQG ,QILrP 3erVRQV 3rRteFtLRQ 
$Ft 191� aQG prRpert\�reOateG aVpeFtV RI the 0+$ 19�9��9 

1�1� (arO\ GeFLVLRQV RI the )aPLO\ CRXrt XQGer the 3335 $Ft� QRtaEO\ GeFLVLRQV E\ the Oate -XGJe 
,QJOLV 4C� Zere OarJeO\ FRQFerQeG ZLth teVtLQJ the ZaterV RI the QeZ MXrLVGLFtLRQ� LQFOXGLQJ the 
teVtV IRr LQFapaFLt\ aQG the pRZer tR aXthRrLVe treatPeQt GeFLVLRQV��� aV ZeOO aV the EaVLV 
XpRQ ZhLFh peRpOe ZLth LQteOOeFtXaO GLVaELOLtLeV FRXOG OLYe LQ the FRPPXQLt\ ZLth aQ appRLQteG 
VXEVtLtXte GeFLVLRQ�PaNer��1  :Lth the FhaQJeV LQ the VRFLaO eQYLrRQPeQt aQG EXrJeRQLQJ ROGer 

                                                
��   0eQtaO CapaFLt\ $Ft ���� �(QJOaQG aQG :aOeV�� 0eQtaO CapaFLt\ %LOO �FXrreQtO\ EeIRre the 1RrtherQ 

,reOaQG 3arOLaPeQt�� $GXOtV ZLth ,QFapaFLt\ $Ft ���� �6FRtOaQG� aQG the 6XppRrteG 'eFLVLRQ�0aNLQJ 
�CapaFLt\� $Ft ��1� LQ the 5epXEOLF RI ,reOaQG�  1Rte aOVR the 0eQtaO CapaFLt\ $Ft ��1� �Charter 1��$� 
6LQJapRre ZhLFh aOPRVt eQtLreO\ aGRptV the (QJOLVh OeJLVOatLRQ� 

��   $C +XJheV�-RhQVRQ ³7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� $Q aQaO\VLV� 
FRPPeQtar\ aQG aQVZerV tR OLNeO\ TXeVtLRQV´�  �$ VePLQar E\ the 1eZ =eaOaQG /aZ 6RFLet\� 2FtREer 
19��� at 11� 

�9   $XVtraOLaQ OeJLVOatLRQ� the 9LFtRrLaQ $GXOt *XarGLaQVhLp $Ft 19��� prRYLGeG the aGXOt JXarGLaQVhLp OaZ 
PRGeO IRr the 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� 

��   ,Q Re S (Shock Treatment) >199�@ 1=)/5 ��� -XGJe 7ZaGGOe GeFOLQeG tR RrGer VhRFN treatPeQt therap\ 
IRr a perVRQ ZLth LQteOOeFtXaO GLVaELOLt\ aQG LQVteaG RrGereG that the\ OLYe LQ a FRPPXQLt\ trXVt hRPe aQG 
reFeLYe VXppRrteG rehaELOLtatLYe therap\�   

�1   ,Q Re E  >199�@ 9 )51= �9�� the CRXrt GeFOLQeG MXrLVGLFtLRQ tR PaNe a reVLGeQtLaO Fare RrGer IRr a ���
\ear�ROG ZLth VeYere ph\VLFaO GLVaELOLt\� aV Vhe GLG QRt ´ZhROO\´ OaFN the FapaFLt\ tR FRPPXQLFate� aQG 
Vhe FOearO\ haG the FapaFLt\ tR XQGerVtaQG the QatXre RI her GeFLVLRQ�  ,Q Re “Tony” >199�@ � 1=)/5 ��9 
-XGJe ,QJOLV GeFOLQeG MXrLVGLFtLRQ tR PaNe ZeOIare JXarGLaQ aQG prRpert\ RrGerV LQ reVpeFt RI a PaQ ZLth 
VFhL]RphreQLa ZhR OLYeG LQ a hRPe GeVFrLEeG aV a ³prRteFteG eQYLrRQPeQt´� Zhere Lt ZaV RQO\ a 
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1� 
 

pRpXOatLRQ� PaQ\ RI the PRre reFeQt FaVeV EeIRre the )aPLO\ CRXrt are FRQFerQeG ZLth ROGer 
aGXOtV ZhR OaFN FapaFLt\���   

1�1� $V a Patter RI VRFLaO pROLF\� a FRQVLVteQt thePe ePerJeV� the PRVt VLJQLILFaQt GeFLVLRQ IRr 
peRpOe ZhR OaFN FapaFLt\� \RXQJ Rr ROG� LV Zhere the\ are tR OLYe�  $OO Rther GeFLVLRQV� 
heaOthFare� ZeOIare� ILQaQFLaO aQG prRpert\ are LPpRrtaQt� EXt teQG tR Ee VeFRQGar\ tR theLr 
OLYLQJ arraQJePeQtV ± Zhether VXppRrteG LQ the FRPPXQLt\ Rr LQ PRre LQVtLtXtLRQaOLVeG PRGeOV 
RI Fare aQG VXppRrt� 

The PPPR Act – an overview 

1�1� 7he 3335 $Ft aQG LtV 5eJXOatLRQV prRYLGe the PeFhaQLVPV IRr the PaNLQJ aQG XVe RI aQ 
eQGXrLQJ pRZer RI attRrQe\ �(32$�� ZhLFh a perVRQ FaQ e[eFXte LQ aGYaQFe tR aXthRrLVe 
aQRther perVRQ tR PaNe GeFLVLRQV aERXt theLr Fare� ZeOIare Rr prRpert\ LI the\ Oater EeFRPe 
PeQtaOO\ LQFapaEOe RI PaNLQJ thRVe GeFLVLRQV���  ,t aXthRrLVeV the )aPLO\ CRXrt tR appRLQt 
VXEVtLtXte GeFLVLRQ�PaNerV� NQRZQ aV ZeOIare JXarGLaQV aQG prRpert\ PaQaJerV� aQG PaNe 
perVRQaO RrGerV that FaQ Ee taLORreG IRr VpeFLILF LQterYeQtLRQV� VXFh aV treatPeQt GeFLVLRQV� 
therapeXtLF VerYLFeV Rr OLYLQJ arraQJePeQtV��� 

1�19 7he prLPar\ REMeFtLYeV RI the 3335 $Ft are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG tR 
Pa[LPLVe a perVRQ¶V GeFLVLRQ�PaNLQJ FapaFLt\ Zhere pRVVLEOe���  $QRther prLQFLpOe that 
XQGerpLQV the $Ft LV the preVXPptLRQ RI FRPpeteQFe� a perVRQ PXVt Ee aVVXPeG tR haYe 
FapaFLt\ XQOeVV prRYeG RtherZLVe���  $ OLPLtatLRQ RQ aQ\ LQterYeQtLRQ E\ the FRXrt LV the 
prLQFLpOe that peRpOe are eQtLtOeG tR PaNe LPprXGeQt Rr XQZLVe GeFLVLRQV VR ORQJ aV the\ are 
FRQVLGereG tR haYe the FapaFLt\ tR GR VR���  $V VXFh� the $Ft haV JRRG ERQeV� Lt LV LQteQGeG 
tR Ee eQaEOLQJ aQG VXppRrtLYe RI peRpOe ZhR OaFN FapaFLt\� QRt XQQeFeVVarLO\ reVtrLFtLQJ Rr 
FRQtrROOLQJ RI theLr OLYeV�  ,t aLPV tR prRteFt peRpOe ZhR OaFN FapaFLt\ tR PaNe partLFXOar 
GeFLVLRQV� EXt aOVR tR Pa[LPLVe theLr aELOLt\ tR PaNe GeFLVLRQV� Rr partLFLpate LQ GeFLVLRQ�
PaNLQJ� aV Iar aV the\ are aEOe tR GR VR� 

1��� 7he )aPLO\ CRXrt LV aVVLJQeG thLV prRteFtLYe MXrLVGLFtLRQ EXt Lt LV a FreatXre RI VtatXte aQG LtV 
MXrLVGLFtLRQ LQ PatterV LQYROYLQJ PeQtaO FapaFLt\ LV OLPLteG LQ VFRpe E\ the OeJLVOatLRQ� 7here LV 
a rLJht RI appeaO aQG the aELOLt\ tR traQVIer )aPLO\ CRXrt prRFeeGLQJV tR the +LJh CRXrt LQ 
FertaLQ FLrFXPVtaQFeV��� 

1��1 7he +LJh CRXrt¶V LQhereQt parens patriae MXrLVGLFtLRQ LQ reOatLRQ tR YXOQeraEOe aGXOtV RperateV 
aV a VaIet\ Qet tR prRYLGe a rePeG\ Ee\RQG the VFRpe RI the VtatXtRr\ VFhePe��9  7hLV 

                                                
h\pRthetLFaO pRVVLELOLt\ he PLJht OeaYe� Re A and Others >199�@ 1� )51= ���� -XGJe ,QJOLV PaGe aQ 
RrGer aOORZLQJ IRr the MRLQt appRLQtPeQt RI the Fare FeQtre aQG a pareQt IRr eaFh RI ILYe ORQJ�terP 
LQVtLtXtLRQaOLVeG LQGLYLGXaOV ZLth LQteOOeFtXaO GLVaELOLt\�  

��   6ee IRr e[aPpOe� Wilson v Wilson >��1�@ 1=)/5 1��� Zhere a perVRQaO RrGer ZaV QeFeVVar\ tR PLtLJate 
perFeLYeG XQGXe LQIOXeQFe IRr aQ eOGerO\ PaQ ZLth partLaO LQFapaFLt\�  ,Q Hutt Valley District Health Board 
v MJP >��1�@ 1=)/5 ��� the CRXrt heOG that Lt haG MXrLVGLFtLRQ tR RrGer aQ eOGerO\ ZRPaQ ZLth GePeQtLa 
tR reVLGe LQ a Fare IaFLOLt\ GeVpLte her YehePeQt REMeFtLRQV�

��   ChaQJeV tR 3art 9 RI the 3335 $Ft are GLVFXVVeG EeORZ�  $Q (32$ LV a JraQt E\ a GRQRr ZheQ the\ are 
PeQtaOO\ FapaEOe tR aQRther perVRQ �the GRQee� ZhLFh aOORZV that perVRQ tR PaNe ZeOIare aQG�Rr 
prRpert\ GeFLVLRQV ZheQ the\ EeFRPe PeQtaOO\ LQFapaEOe Rr OaFN FapaFLt\ IRr GeFLVLRQ�PaNLQJ�  

��   7here are VtatXtRr\ OLPLtatLRQV RQ VXEVtLtXte GeFLVLRQ�PaNerV¶ pRZerV� 3rRteFtLRQ RI 3erVRQaO aQG 
3rRpert\ 5LJhtV $Ft 19��� VV 1� aQG 9�� 

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV ��a� aQG ��E�� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ����� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ��� )aPLO\ CRXrtV $Ft 19�� V 1�� 
�9   Carrington v Carrington ���1�� 1=+C ��9 .at] - at >1��@�  7he  parens patriae MXrLVGLFtLRQ LV e[preVVO\ 

FRQtePpOateG E\ V 11� RI the 3335 $Ft� 6eFtLRQ 1� -XGLFatXre $Ft 19�� appOLeV tR  ³3erVRQV aQG 

1� 
 

MXrLVGLFtLRQ LV rareO\ XVeG EXt haV VRPe appOLFatLRQ� Zhere� IRr e[aPpOe� there are OLPLtatLRQV 
RQ the pRZerV RI aQ appRLQteG ZeOIare JXarGLaQ��� Rr Zhere GLVpXteV arLVe aERXt eQG RI OLIe 
GeFLVLRQ�PaNLQJ IRr IXOO\ LQFapaFLtateG perVRQV��1 

1��� 7he 3335 $Ft FRQtePpOateV a tZR�VtaJe prRFeGXre LQ ZhLFh the CRXrt PXVt ILrVt GeterPLQe 
Zhether there LV MXrLVGLFtLRQ aQG theQ GeterPLQe the GeJree RI LQterYeQtLRQ� LI aQ\� that LV 
QeFeVVar\���   ,Q KR v MR, 0LOOer - heOG���  

7he TXeVtLRQ RI FapaFLt\ tR PaNe the GeFLVLRQ that LV the VXEMeFt RI aQ appOLFatLRQ �XQGer 
the $Ft� LV a threVhROG TXeVtLRQ aQG PXVt Ee FRQVLGereG LQ eYer\ FaVe� EeFaXVe MXrLVGLFtLRQ 
tR PaNe aQ RrGer « GepeQGV RQ Lt�  

1��� 7he $Ft prRYLGeV QR VLQJOe teVt IRr LQFapaFLt\� ZhLFh PaNeV Lt FRPpOe[ OeJLVOatLRQ tR IROORZ 
aQG appO\��� ,Q JeQeraO terPV� hRZeYer� the $Ft Va\V a perVRQ OaFNV FapaFLt\ LI the\ GR QRt 
XQGerVtaQG the QatXre Rr FaQQRt IRreVee the FRQVeTXeQFeV RI GeFLVLRQV� Rr are XQaEOe tR 
FRPPXQLFate theP���  $V the )aPLO\ CRXrt FaQ RQO\ LQterYeQe Zhere a perVRQ OaFNV FapaFLt\� 
thLV FRQFept RI FapaFLt\ aQG hRZ Lt LV aVVeVVeG aQG FRQVLGereG E\ the FRXrt LV FeQtraO tR the 
ZRrNLQJV RI the $Ft� 

1��� $OthRXJh RIteQ aVVXPeG tR Ee reOeYaQt� the IXrther prLQFLpOe RI the perVRQ¶V ³EeVt LQtereVtV´ LV 
QeLther a prLPar\ REMeFtLYe RI the 3335 $Ft QRr GeILQeG LQ Lt�   6XEVtLtXte GeFLVLRQ�PaNerV 
appRLQteG E\ a FRXrt RrGer Rr E\ aQ (32$ are FharJeG ZLth PaNLQJ GeFLVLRQV LQ the perVRQ¶V 
³EeVt LQtereVtV aQG ZeOIare´� EXt there LV QR FOear GLreFtLRQ IRr the FRXrt tR GR VR� 7he OeJLVOatLYe 
LQteQt LQ thLV area ZaV GLVFXVVeG LQ aQ earO\ GeFLVLRQ E\ a IXOO CRXrt ZhLFh ZarQeG aJaLQVt 
aGRptLQJ��� 

« a QarrRZ� OeJaOLVtLF apprRaFh tR the $Ft Zhere the ZeOIare aQG EeVt LQtereVtV RI the 
perVRQ the VXEMeFt RI the appOLFatLRQ are part RI a hLGGeQ rather thaQ VtateG REMeFtLYe�  

1��� 7he aEVeQFe RI a EeVt LQtereVtV VtaQGarG aQG OaFN RI FOarLt\ aV tR LtV VLJQLILFaQFe �a ³hLGGeQ 
REMeFtLYe´� haV OeG tR a FRQIXVeG XQGerVtaQGLQJ RI EeVt LQtereVt¶V rROe ZLthLQ the OeJLVOatLRQ 
aQG rLVNV FRQIOatLQJ PatterV RI EeVt LQtereVtV ZLth the OeJaO teVtV IRr FapaFLt\��� 

1��� 7he $Ft prRYLGeV a QXPEer RI VaIeJXarGV IRr the perVRQ ZhR LV VXEMeFt tR the $Ft �reIerreG tR 
aV the ³VXEMeFt perVRQ´�� LQFOXGLQJ eQVXrLQJ theLr rLJht tR Ee hearG aQG the appRLQtPeQt RI a 

                                                
eVtateV RI PeQtaOO\ GLVRrGereG perVRQV aQG perVRQV RI XQVRXQG PLQG´�  6ee aOVR Dawson v Keesing 
>����@ �� )51= �9�� 

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1�� /LPLtatLRQ RQ the pRZerV RI ZeOIare 
JXarGLaQV� ,Q Re W >199�@ � 1=/5 ��� the +LJh CRXrt heOG that Lt haG LQhereQt MXrLVGLFtLRQ tR GeFOare 
:¶V ParrLaJe YRLG RQ the EaVLV RI aEVeQFe RI FRQVeQt thrRXJh OaFN RI LQteOOeFtXaO FapaFLt\� 

�1    7he +LJh CRXrt¶V MXrLVGLFtLRQ LV XVeG Zhere there LV ZLthGraZaO RI OLIe VXppRrt IrRP LQFapaFLtateG patLeQtV 
LQ FRPa Rr perVLVteQt YeJetatLYe Vtate �396��  7he FRQtLQXeG e[LVteQFe LQ 1eZ =eaOaQG RI the CRXrt¶V 
parens patriae MXrLVGLFtLRQ LQ thLV FRQte[t ZaV aFFepteG LQ Auckland Area Health Board v A-G >199�@ 1 
1=/5 ���� aQG reaIILrPeG E\ the +LJh CRXrt LQ Re W >199�@ � 1=/5 ��� aQG Re G >199�@ � 1=/5 ��1�  

��    KR v MR >����@ � 1=/5 ��� at >��@� $OVR repRrteG aV X v Y (Mental Health: Sterilisation) >����@ �� 
)51= ����  

��    KR v MR� aERYe Q �� at >��@� 
��    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV 1�����E�� 1����� 9�$��� aQG 9�$����  6ee 

Chapter � 'eILQLQJ CapaFLt\� 
��   7he IaFtRrV reOeYaQt tR GeFLGLQJ FapaFLt\ are the aELOLt\ tR� FRPPXQLFate FhRLFe� XQGerVtaQG the reOeYaQt 

LQIRrPatLRQ� PaQLpXOate the LQIRrPatLRQ aQG appreFLate the VLtXatLRQ aQG LtV FRQVeTXeQFeV �KR v MR at 
>�1@��  

��   In the Matter of A >199�@ � 1=/5 ��� at ����
��   6ee Chapter � %eVt ,QtereVtV� 
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pRpXOatLRQ� PaQ\ RI the PRre reFeQt FaVeV EeIRre the )aPLO\ CRXrt are FRQFerQeG ZLth ROGer 
aGXOtV ZhR OaFN FapaFLt\���   

1�1� $V a Patter RI VRFLaO pROLF\� a FRQVLVteQt thePe ePerJeV� the PRVt VLJQLILFaQt GeFLVLRQ IRr 
peRpOe ZhR OaFN FapaFLt\� \RXQJ Rr ROG� LV Zhere the\ are tR OLYe�  $OO Rther GeFLVLRQV� 
heaOthFare� ZeOIare� ILQaQFLaO aQG prRpert\ are LPpRrtaQt� EXt teQG tR Ee VeFRQGar\ tR theLr 
OLYLQJ arraQJePeQtV ± Zhether VXppRrteG LQ the FRPPXQLt\ Rr LQ PRre LQVtLtXtLRQaOLVeG PRGeOV 
RI Fare aQG VXppRrt� 

The PPPR Act – an overview 

1�1� 7he 3335 $Ft aQG LtV 5eJXOatLRQV prRYLGe the PeFhaQLVPV IRr the PaNLQJ aQG XVe RI aQ 
eQGXrLQJ pRZer RI attRrQe\ �(32$�� ZhLFh a perVRQ FaQ e[eFXte LQ aGYaQFe tR aXthRrLVe 
aQRther perVRQ tR PaNe GeFLVLRQV aERXt theLr Fare� ZeOIare Rr prRpert\ LI the\ Oater EeFRPe 
PeQtaOO\ LQFapaEOe RI PaNLQJ thRVe GeFLVLRQV���  ,t aXthRrLVeV the )aPLO\ CRXrt tR appRLQt 
VXEVtLtXte GeFLVLRQ�PaNerV� NQRZQ aV ZeOIare JXarGLaQV aQG prRpert\ PaQaJerV� aQG PaNe 
perVRQaO RrGerV that FaQ Ee taLORreG IRr VpeFLILF LQterYeQtLRQV� VXFh aV treatPeQt GeFLVLRQV� 
therapeXtLF VerYLFeV Rr OLYLQJ arraQJePeQtV��� 

1�19 7he prLPar\ REMeFtLYeV RI the 3335 $Ft are tR PaNe the OeaVt reVtrLFtLYe LQterYeQtLRQ aQG tR 
Pa[LPLVe a perVRQ¶V GeFLVLRQ�PaNLQJ FapaFLt\ Zhere pRVVLEOe���  $QRther prLQFLpOe that 
XQGerpLQV the $Ft LV the preVXPptLRQ RI FRPpeteQFe� a perVRQ PXVt Ee aVVXPeG tR haYe 
FapaFLt\ XQOeVV prRYeG RtherZLVe���  $ OLPLtatLRQ RQ aQ\ LQterYeQtLRQ E\ the FRXrt LV the 
prLQFLpOe that peRpOe are eQtLtOeG tR PaNe LPprXGeQt Rr XQZLVe GeFLVLRQV VR ORQJ aV the\ are 
FRQVLGereG tR haYe the FapaFLt\ tR GR VR���  $V VXFh� the $Ft haV JRRG ERQeV� Lt LV LQteQGeG 
tR Ee eQaEOLQJ aQG VXppRrtLYe RI peRpOe ZhR OaFN FapaFLt\� QRt XQQeFeVVarLO\ reVtrLFtLQJ Rr 
FRQtrROOLQJ RI theLr OLYeV�  ,t aLPV tR prRteFt peRpOe ZhR OaFN FapaFLt\ tR PaNe partLFXOar 
GeFLVLRQV� EXt aOVR tR Pa[LPLVe theLr aELOLt\ tR PaNe GeFLVLRQV� Rr partLFLpate LQ GeFLVLRQ�
PaNLQJ� aV Iar aV the\ are aEOe tR GR VR� 

1��� 7he )aPLO\ CRXrt LV aVVLJQeG thLV prRteFtLYe MXrLVGLFtLRQ EXt Lt LV a FreatXre RI VtatXte aQG LtV 
MXrLVGLFtLRQ LQ PatterV LQYROYLQJ PeQtaO FapaFLt\ LV OLPLteG LQ VFRpe E\ the OeJLVOatLRQ� 7here LV 
a rLJht RI appeaO aQG the aELOLt\ tR traQVIer )aPLO\ CRXrt prRFeeGLQJV tR the +LJh CRXrt LQ 
FertaLQ FLrFXPVtaQFeV��� 

1��1 7he +LJh CRXrt¶V LQhereQt parens patriae MXrLVGLFtLRQ LQ reOatLRQ tR YXOQeraEOe aGXOtV RperateV 
aV a VaIet\ Qet tR prRYLGe a rePeG\ Ee\RQG the VFRpe RI the VtatXtRr\ VFhePe��9  7hLV 

                                                
h\pRthetLFaO pRVVLELOLt\ he PLJht OeaYe� Re A and Others >199�@ 1� )51= ���� -XGJe ,QJOLV PaGe aQ 
RrGer aOORZLQJ IRr the MRLQt appRLQtPeQt RI the Fare FeQtre aQG a pareQt IRr eaFh RI ILYe ORQJ�terP 
LQVtLtXtLRQaOLVeG LQGLYLGXaOV ZLth LQteOOeFtXaO GLVaELOLt\�  

��   6ee IRr e[aPpOe� Wilson v Wilson >��1�@ 1=)/5 1��� Zhere a perVRQaO RrGer ZaV QeFeVVar\ tR PLtLJate 
perFeLYeG XQGXe LQIOXeQFe IRr aQ eOGerO\ PaQ ZLth partLaO LQFapaFLt\�  ,Q Hutt Valley District Health Board 
v MJP >��1�@ 1=)/5 ��� the CRXrt heOG that Lt haG MXrLVGLFtLRQ tR RrGer aQ eOGerO\ ZRPaQ ZLth GePeQtLa 
tR reVLGe LQ a Fare IaFLOLt\ GeVpLte her YehePeQt REMeFtLRQV�

��   ChaQJeV tR 3art 9 RI the 3335 $Ft are GLVFXVVeG EeORZ�  $Q (32$ LV a JraQt E\ a GRQRr ZheQ the\ are 
PeQtaOO\ FapaEOe tR aQRther perVRQ �the GRQee� ZhLFh aOORZV that perVRQ tR PaNe ZeOIare aQG�Rr 
prRpert\ GeFLVLRQV ZheQ the\ EeFRPe PeQtaOO\ LQFapaEOe Rr OaFN FapaFLt\ IRr GeFLVLRQ�PaNLQJ�  

��   7here are VtatXtRr\ OLPLtatLRQV RQ VXEVtLtXte GeFLVLRQ�PaNerV¶ pRZerV� 3rRteFtLRQ RI 3erVRQaO aQG 
3rRpert\ 5LJhtV $Ft 19��� VV 1� aQG 9�� 

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV ��a� aQG ��E�� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V �� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ����� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ��� )aPLO\ CRXrtV $Ft 19�� V 1�� 
�9   Carrington v Carrington ���1�� 1=+C ��9 .at] - at >1��@�  7he  parens patriae MXrLVGLFtLRQ LV e[preVVO\ 

FRQtePpOateG E\ V 11� RI the 3335 $Ft� 6eFtLRQ 1� -XGLFatXre $Ft 19�� appOLeV tR  ³3erVRQV aQG 

1� 
 

MXrLVGLFtLRQ LV rareO\ XVeG EXt haV VRPe appOLFatLRQ� Zhere� IRr e[aPpOe� there are OLPLtatLRQV 
RQ the pRZerV RI aQ appRLQteG ZeOIare JXarGLaQ��� Rr Zhere GLVpXteV arLVe aERXt eQG RI OLIe 
GeFLVLRQ�PaNLQJ IRr IXOO\ LQFapaFLtateG perVRQV��1 

1��� 7he 3335 $Ft FRQtePpOateV a tZR�VtaJe prRFeGXre LQ ZhLFh the CRXrt PXVt ILrVt GeterPLQe 
Zhether there LV MXrLVGLFtLRQ aQG theQ GeterPLQe the GeJree RI LQterYeQtLRQ� LI aQ\� that LV 
QeFeVVar\���   ,Q KR v MR, 0LOOer - heOG���  

7he TXeVtLRQ RI FapaFLt\ tR PaNe the GeFLVLRQ that LV the VXEMeFt RI aQ appOLFatLRQ �XQGer 
the $Ft� LV a threVhROG TXeVtLRQ aQG PXVt Ee FRQVLGereG LQ eYer\ FaVe� EeFaXVe MXrLVGLFtLRQ 
tR PaNe aQ RrGer « GepeQGV RQ Lt�  

1��� 7he $Ft prRYLGeV QR VLQJOe teVt IRr LQFapaFLt\� ZhLFh PaNeV Lt FRPpOe[ OeJLVOatLRQ tR IROORZ 
aQG appO\��� ,Q JeQeraO terPV� hRZeYer� the $Ft Va\V a perVRQ OaFNV FapaFLt\ LI the\ GR QRt 
XQGerVtaQG the QatXre Rr FaQQRt IRreVee the FRQVeTXeQFeV RI GeFLVLRQV� Rr are XQaEOe tR 
FRPPXQLFate theP���  $V the )aPLO\ CRXrt FaQ RQO\ LQterYeQe Zhere a perVRQ OaFNV FapaFLt\� 
thLV FRQFept RI FapaFLt\ aQG hRZ Lt LV aVVeVVeG aQG FRQVLGereG E\ the FRXrt LV FeQtraO tR the 
ZRrNLQJV RI the $Ft� 

1��� $OthRXJh RIteQ aVVXPeG tR Ee reOeYaQt� the IXrther prLQFLpOe RI the perVRQ¶V ³EeVt LQtereVtV´ LV 
QeLther a prLPar\ REMeFtLYe RI the 3335 $Ft QRr GeILQeG LQ Lt�   6XEVtLtXte GeFLVLRQ�PaNerV 
appRLQteG E\ a FRXrt RrGer Rr E\ aQ (32$ are FharJeG ZLth PaNLQJ GeFLVLRQV LQ the perVRQ¶V 
³EeVt LQtereVtV aQG ZeOIare´� EXt there LV QR FOear GLreFtLRQ IRr the FRXrt tR GR VR� 7he OeJLVOatLYe 
LQteQt LQ thLV area ZaV GLVFXVVeG LQ aQ earO\ GeFLVLRQ E\ a IXOO CRXrt ZhLFh ZarQeG aJaLQVt 
aGRptLQJ��� 

« a QarrRZ� OeJaOLVtLF apprRaFh tR the $Ft Zhere the ZeOIare aQG EeVt LQtereVtV RI the 
perVRQ the VXEMeFt RI the appOLFatLRQ are part RI a hLGGeQ rather thaQ VtateG REMeFtLYe�  

1��� 7he aEVeQFe RI a EeVt LQtereVtV VtaQGarG aQG OaFN RI FOarLt\ aV tR LtV VLJQLILFaQFe �a ³hLGGeQ 
REMeFtLYe´� haV OeG tR a FRQIXVeG XQGerVtaQGLQJ RI EeVt LQtereVt¶V rROe ZLthLQ the OeJLVOatLRQ 
aQG rLVNV FRQIOatLQJ PatterV RI EeVt LQtereVtV ZLth the OeJaO teVtV IRr FapaFLt\��� 

1��� 7he $Ft prRYLGeV a QXPEer RI VaIeJXarGV IRr the perVRQ ZhR LV VXEMeFt tR the $Ft �reIerreG tR 
aV the ³VXEMeFt perVRQ´�� LQFOXGLQJ eQVXrLQJ theLr rLJht tR Ee hearG aQG the appRLQtPeQt RI a 

                                                
eVtateV RI PeQtaOO\ GLVRrGereG perVRQV aQG perVRQV RI XQVRXQG PLQG´�  6ee aOVR Dawson v Keesing 
>����@ �� )51= �9�� 

��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 1�� /LPLtatLRQ RQ the pRZerV RI ZeOIare 
JXarGLaQV� ,Q Re W >199�@ � 1=/5 ��� the +LJh CRXrt heOG that Lt haG LQhereQt MXrLVGLFtLRQ tR GeFOare 
:¶V ParrLaJe YRLG RQ the EaVLV RI aEVeQFe RI FRQVeQt thrRXJh OaFN RI LQteOOeFtXaO FapaFLt\� 

�1    7he +LJh CRXrt¶V MXrLVGLFtLRQ LV XVeG Zhere there LV ZLthGraZaO RI OLIe VXppRrt IrRP LQFapaFLtateG patLeQtV 
LQ FRPa Rr perVLVteQt YeJetatLYe Vtate �396��  7he FRQtLQXeG e[LVteQFe LQ 1eZ =eaOaQG RI the CRXrt¶V 
parens patriae MXrLVGLFtLRQ LQ thLV FRQte[t ZaV aFFepteG LQ Auckland Area Health Board v A-G >199�@ 1 
1=/5 ���� aQG reaIILrPeG E\ the +LJh CRXrt LQ Re W >199�@ � 1=/5 ��� aQG Re G >199�@ � 1=/5 ��1�  

��    KR v MR >����@ � 1=/5 ��� at >��@� $OVR repRrteG aV X v Y (Mental Health: Sterilisation) >����@ �� 
)51= ����  

��    KR v MR� aERYe Q �� at >��@� 
��    3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV 1�����E�� 1����� 9�$��� aQG 9�$����  6ee 

Chapter � 'eILQLQJ CapaFLt\� 
��   7he IaFtRrV reOeYaQt tR GeFLGLQJ FapaFLt\ are the aELOLt\ tR� FRPPXQLFate FhRLFe� XQGerVtaQG the reOeYaQt 

LQIRrPatLRQ� PaQLpXOate the LQIRrPatLRQ aQG appreFLate the VLtXatLRQ aQG LtV FRQVeTXeQFeV �KR v MR at 
>�1@��  

��   In the Matter of A >199�@ � 1=/5 ��� at ����
��   6ee Chapter � %eVt ,QtereVtV� 
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OaZ\er tR repreVeQt theP LQ FRXrt prRFeeGLQJV� ��  :here there LV a FRQIOLFt EetZeeQ the YLeZV 
RI the VXEMeFt perVRQ aQG RtherV¶ YLeZV aERXt theLr ZeOIare aQG EeVt LQtereVtV� the OaZ\er LV 
reTXLreG tR GLVFXVV the LVVXeV ZLth theP aV Iar aV pRVVLEOe� aQG attePpt tR reVROYe the FRQIOLFt 
ZLth that perVRQ� EXt aOVR reTXLreG tR pXt EeIRre the FRXrt aOO reOeYaQt LQIRrPatLRQ IrRP a ³EeVt 
LQtereVtV pRLQt RI YLeZ´��9  7he FRXrt FaQ PaNe aQ LQterLP perVRQaO RrGer XQGer XrJeQF\ ZLthRXt 
the perVRQ EeLQJ VerYeG EXt FaQ RQO\ GR VR aIter a OaZ\er IRr the VXEMeFt perVRQ LV appRLQteG 
aQG LV LQ a pRVLtLRQ tR Ee hearG��� 3eRpOe VXEMeFt tR perVRQaO RrGerV �LQFOXGLQJ the appRLQtPeQt 
RI a ZeOIare JXarGLaQ� haYe the rLJht RI reYLeZ RI the RrGer aQG�Rr GeFLVLRQV E\ the ZeOIare 
JXarGLaQ at aQ\ tLPe GXrLQJ the FXrreQF\ RI the RrGer� 2ther thaQ appRLQtLQJ the OaZ\er at the 
tLPe the RrGer LV PaGe� theVe VaIeJXarGV are QRt RIteQ XVeG��1 

1��� (QIRrFLQJ FRXrt RrGerV aJaLQVt thLrG partLeV tR prRteFt the perVRQ ZLth GLPLQLVheG FapaFLt\� 
ZhR Pa\ Ee YXOQeraEOe tR XQGXe LQIOXeQFe IrRP RtherV� LV a Ye[eG LVVXe���  7here haYe EeeQ 
FaVeV LQYROYLQJ LQFapaFLtateG perVRQV Zhere �XQVXFFeVVIXO� haEeaV FRrpXV arJXPeQtV haYe 
EeeQ FRQVLGereG� EaVeG RQ aOOeJatLRQV that a perVRQ VXEMeFt tR Fare aQG ZeOIare RrGerV haV 
EeeQ XQOaZIXOO\ GeprLYeG RI theLr OLEert\ E\ theLr appRLQteG ZeOIare JXarGLaQ���  7here are a 
QXPEer RI GeFLVLRQV Zhere the FRXrt haV FreatLYeO\ XVeG VXppOePeQtar\ RrGerV XQGer V1���� 
aV a PeaQV RI eQIRrFLQJ the PaLQ RrGer EXt the e[teQt tR ZhLFh thLV prRYLVLRQ FaQ Ee XVeG aV 
a PethRG RI eQIRrFePeQt LV XQFOear aQG XQVatLVIaFtRr\��� 

1��� 7he FRXrt haV OLPLteG aELOLt\ tR taNe FRQtePpt aFtLRQ aJaLQVt thLrG partLeV ZhR XQGXO\ LQIOXeQFe 
the VXEMeFt perVRQ aQG LQterIere ZLth FRXrt RrGerV GeVLJQeG tR Peet theLr QeeGV� ,Q JMG (by 
her Litigation Guardian AMB) v CCS Disability Action Inc��� -0* aQG her PRther LQterIereG 
ZLth the prRYLVLRQ RI GLVaELOLt\ VerYLFeV tR -C( aQG a teQaQF\ RrGer ZaV PaGe LQ the )aPLO\ 
CRXrt tR IaFLOLtate aFFeVV tR theVe VerYLFeV�  7he )aPLO\ CRXrt -XGJe e[preVVeG FRQFerQ that 
-C( ZaV EeLQJ PaQLpXOateG aQG FRQtrROOeG E\ hLV partQer -0* aQG her PRther� FRQtrar\ tR 
hLV rLJhtV XQGer the C53'���  $ repRrt IrRP the FRXrt�appRLQteG pV\FhRORJLVt  ³FRPpeOOLQJO\´ 
FRQILrPeG -C(¶V QeeG IRr VXppRrteG GeFLVLRQ�PaNLQJ IrRP ERth the GLVaELOLt\ VerYLFe aQG hLV 

                                                
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ���  $Q appOLFatLRQ tR the CRXrt aFtLYateV the 

appRLQtPeQt RI a OaZ\er tR repreVeQt the ³VXEMeFt perVRQ´ XQGer V �� aQG tR repRrt tR the CRXrt� aPRQJ 
Rther thLQJV� Zhether the PeGLFaO eYLGeQFe VXppRrtV the CRXrt haYLQJ MXrLVGLFtLRQ tR LQterYeQe�  

�9   0LQLVtr\ RI -XVtLFe ³*XLGeOLQeV IRr VXEMeFt perVRQ appRLQteG XQGer 3335 $Ft� 3rLQFLpaO )aPLO\ CRXrt 
-XGJe´ ��� 0arFh ��11� at ZZZ�MXVtLFe�JRYt�Q]�  :here there LV a FRQIOLFt EetZeeQ the ZLVheV RI the 
VXEMeFt perVRQ aQG Zhat PLJht Ee FRQVLGereG LQ a perVRQ¶V EeVt LQtereVtV the CRXrt Pa\ appRLQt a OaZ\er 
tR aVVLVt the CRXrt XQGer V ��$� 

��   Public Trust v MJD >��1�@ 1=)C ����� 
�1  3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV ����9�  7he Pa[LPXP terP RI perVRQaO RrGerV 

LV three aQG VRPetLPeV ILYe \earV� 
��   6ee IRr e[aPpOe� JMG (by her Litigation Guardian AMB) v CCS Disability Action Inc >��1�@ 1=)/5 ��9� 

0LOOer -� 
��   E v E, :eOOLQJtRQ +C� C,9����9���������� �� 1RYePEer ���9� 6LPRQ )raQFe -�  6ee aOVR JDEB & ors 

v JAB & RHB and MAB >��1�@ 1=)C ����� -XGJe 2¶'Z\er� IROORZLQJ aQ XQVXFFeVVIXO ZrLt RI haEeaV 
FRrpXV LQ the +LJh CRXrt� 

��   ([aPpOeV LQFOXGe� VettLQJ LQ pOaFe a prRFeGXre RQ QRtLFe tR a OaQGORrG tR PaNe the VXEMeFt perVRQ a 
part\ tR a teQaQF\ aJreePeQt VR that VXppRrt VerYLFeV FRXOG Ee prRYLGeG tR hLP� JMG v CCS Disability 
Action� aERYe Q ��� IaFLOLtatLQJ atteQGaQFe at a hRVpLtaO VR that the PeQtaO heaOth patLeQt ZhR OaFNeG 
FapaFLt\ tR FRQVeQt tR treatPeQt FRXOG reFeLYe FaQFer treatPeQt �CD v JMT >��1�@ 1=)C 1�1���� aQG 
traQVpRrtLQJ a perVRQ ZLth VeYere aOFRhRO GepeQGeQFe tR a reVLGeQtLaO IaFLOLt\ tR aYRLG ³aEVFRQGLQJ´ Loli 
v MWY )$0����9�������1���� 1� -aQ ��11 1=)C $XFNOaQG ��11� 

��   $ERYe Q ��� 
��   $ERYe Q �� at >�@� CRXQVeO tR aVVLVt ZaV appRLQteG E\ the +LJh CRXrt tR FRQVLGer LtV parens patriae 

MXrLVGLFtLRQ ZLth reJarG tR -0* ZhR OaFNeG FapaFLt\ tR OLtLJate� EXt ZaV QRt VXEMeFt tR aQ\ RrGerV XQGer 
the 3335 $Ft aQG ZhR ZaV FRQVLGereG YXOQeraEOe� 

1� 
 

pareQtV���   ,Q aQ XQVXFFeVVIXO appeaO tR the +LJh CRXrt� 5RQaOG <RXQJ - ZarQeG -0*¶V 
PRther� '+� RI the rLVN RI FRQtePpt aFtLRQ aQG that���  

  « RQO\ IRr VR ORQJ FaQ a CRXrt tROerate the IORXtLQJ RI LtV RrGerV� *LYeQ that -0* aGPLtteGO\ 
LV QRt aEOe tR pOa\ a IXOO part LQ the OLtLJatLRQ� aQG VR LV XQOLNeO\ tR Ee VaQFtLRQeG IRr EreaFh� 
atteQtLRQ PXVt tXrQ IRr eQIRrFePeQt pXrpRVeV tR thRVe ZhR aFt RQ her EehaOI aQG E\ theLr 
RZQ aGPLVVLRQ pRVVeVV the aELOLt\ tR LQIOXeQFe her GeFLVLRQV� , ILQG that '+ LV LQ that 
pRVLtLRQ� 

 

The PPPR Act – law reform  

1��9 7he 3335 $Ft Pa\ Ee reJarGeG aV prRJreVVLYe OeJLVOatLRQ aQG LQ VRPe reVpeFtV aheaG RI LtV 
tLPe� ,t ZaV eQaFteG LQ 19��� the \ear RI the repRrt RI the CartZrLJht ,QTXLr\� aQG pre�GateV 
VLJQLILFaQt GeYeORpPeQtV RI the OaZ reOatLQJ tR patLeQtV¶ rLJhtV IROORZLQJ the CartZrLJht ,QTXLr\ 
aQG OeaGLQJ paVVaJe RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� aQG the +'C CRGe�   
'eVpLte theVe GeYeORpPeQtV� there haV EeeQ VXrprLVLQJO\ OLttOe atteQtLRQ Rr reYLeZ RI the 
RperatLRQ RI the 3335 $Ft Rr the prLQFLpOeV that XQGerpLQ Lt� 

1��� ,Q ���1� the /aZ CRPPLVVLRQ pXEOLVheG a repRrt IROORZLQJ a GLVFXVVLRQ paper eQtLtOeG� Misuse 
of Enduring Powers of Attorney��9  7he GLVFXVVLRQ paper ZaV trLJJereG E\ FRQFerQV e[preVVeG 
E\ $Je CRQFerQ aERXt the OaFN RI prRteFtLRQ aQG aGeTXate VaIeJXarGV IRr thRVe ZhRP the 
VtatXte ZaV GeVLJQeG tR aVVLVt� aQG E\ LQFreaVLQJ aZareQeVV RI eOGer aEXVe LQ the FRPPXQLt\�  
7he VXEVeTXeQt repRrt RI the /aZ CRPPLVVLRQ LGeQtLILeG prREOePV ZLth the Za\ LQ ZhLFh the 
LQLtLaO JraQtV RI eQGXrLQJ pRZerV RI attRrQe\ �(32$� Zere PaGe� VXFh aV the GRQRr IeeOLQJ 
XQGer GXreVV� IaLOXre tR e[pOaLQ the LPpOLFatLRQV RI the pRZerV JLYeQ tR the attRrQe\� Rr a GRQRr 
OaFNLQJ the FapaFLt\ tR XQGerVtaQG Zhat the\ Zere VLJQLQJ� 

1��1 3art 9 RI the 3335 $Ft ZaV VXEVeTXeQtO\ aPeQGeG E\ the 3335 $PeQGPeQt $Ft �����  3rLRr 
tR thLV aPeQGPeQt� the LVVXe RI a GRQRr¶V FapaFLt\ ZaV QRt aGGreVVeG LQ the OeJLVOatLRQ� RQe 
RI the PRVt VLJQLILFaQt FhaQJeV ZaV the LQtrRGXFtLRQ RI a preVXPptLRQ RI GRQRr FRPpeteQFe��� 

1��� ,Q the reVpRQVe tR a ��1� reTXeVt IRr ³IeeGEaFN´ RQ the ���� aPeQGPeQtV IrRP the 2IILFe IRr 
6eQLRr CLtL]eQV RI the 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� the 1eZ =eaOaQG /aZ 6RFLet\ repRrteG 
that theVe FhaQJeV haYe EeeQ prREOePatLF aQG GLIILFXOt tR LPpOePeQt� %Xt the /aZ 6RFLet\ 
reFRPPeQGeG that the FhaQJeV tR (32$V PaGe LQ ���� VhRXOG Ee FRQVLGereG LQ the FRQte[t 
RI a reYLeZ RI the 3335 $Ft aV a ZhROe��1 

1��� 7he /aZ 6RFLet\ aGYLVeG that the LQFreaVe LQ FRVt tR Peet the QeZ OeJaO reTXLrePeQtV haV 
haG the eIIeFt RI GLVVXaGLQJ VRPe FOLeQtV IrRP appRLQtLQJ attRrQe\V� the QeZ OeJaO threVhROG 
IRr GeterPLQLQJ Zhether a perVRQ OaFNV FapaFLt\ IRr the pXrpRVe RI aFtLYatLQJ aQ (32$ LV 
GLIIereQt IrRP the threVhROG IRr the appRLQtPeQt RI a ZeOIare JXarGLaQ E\ the FRXrt� aGGLQJ tR 

                                                
��   JMG (by her Litigation Guardian AMB) v CCS Disability Action Inc  �Vta\ appOLFatLRQ� :eOOLQJtRQ +C� ��� 

0a\ ��11� 5RQaOG <RXQJ - at >��@�  
��   $ERYe Q �� at >��@� 
�9   /aZ CRPPLVVLRQ Misuse of Enduring Powers of Attorney �1=/C5� :eOOLQJtRQ� ���1�� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 9�%�  6ee aOVR % $tNLQ ³6FhL]RphreQLa aQG 

3rRteFtLRQ 2rGerV´ �199�� 1=/- ��� aQG GLVFXVVLRQ RQ the 3art 9 $PeQGPeQtV LQ 6 %eOO Protection of 
Personal and Property Rights Act & Analysis �7hRPVRQ 5eXterV� $XFNOaQG� ��1�� at ���  

�1   /etter IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR COaLre .LEEOeZhLte �0LQLVtr\ RI 6RFLaO 
'eYeORpPeQt 2IILFe IRr 6eQLRr CLtL]eQV� reJarGLQJ the ���� $PeQGPeQtV tR (QGXrLQJ 3RZerV RI 
$ttRrQe\ 3rRYLVLRQV �� -XO\ ��1�� httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���11��919��O�
06'�(3$V�����1��pGI�  
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OaZ\er tR repreVeQt theP LQ FRXrt prRFeeGLQJV� ��  :here there LV a FRQIOLFt EetZeeQ the YLeZV 
RI the VXEMeFt perVRQ aQG RtherV¶ YLeZV aERXt theLr ZeOIare aQG EeVt LQtereVtV� the OaZ\er LV 
reTXLreG tR GLVFXVV the LVVXeV ZLth theP aV Iar aV pRVVLEOe� aQG attePpt tR reVROYe the FRQIOLFt 
ZLth that perVRQ� EXt aOVR reTXLreG tR pXt EeIRre the FRXrt aOO reOeYaQt LQIRrPatLRQ IrRP a ³EeVt 
LQtereVtV pRLQt RI YLeZ´��9  7he FRXrt FaQ PaNe aQ LQterLP perVRQaO RrGer XQGer XrJeQF\ ZLthRXt 
the perVRQ EeLQJ VerYeG EXt FaQ RQO\ GR VR aIter a OaZ\er IRr the VXEMeFt perVRQ LV appRLQteG 
aQG LV LQ a pRVLtLRQ tR Ee hearG��� 3eRpOe VXEMeFt tR perVRQaO RrGerV �LQFOXGLQJ the appRLQtPeQt 
RI a ZeOIare JXarGLaQ� haYe the rLJht RI reYLeZ RI the RrGer aQG�Rr GeFLVLRQV E\ the ZeOIare 
JXarGLaQ at aQ\ tLPe GXrLQJ the FXrreQF\ RI the RrGer� 2ther thaQ appRLQtLQJ the OaZ\er at the 
tLPe the RrGer LV PaGe� theVe VaIeJXarGV are QRt RIteQ XVeG��1 

1��� (QIRrFLQJ FRXrt RrGerV aJaLQVt thLrG partLeV tR prRteFt the perVRQ ZLth GLPLQLVheG FapaFLt\� 
ZhR Pa\ Ee YXOQeraEOe tR XQGXe LQIOXeQFe IrRP RtherV� LV a Ye[eG LVVXe���  7here haYe EeeQ 
FaVeV LQYROYLQJ LQFapaFLtateG perVRQV Zhere �XQVXFFeVVIXO� haEeaV FRrpXV arJXPeQtV haYe 
EeeQ FRQVLGereG� EaVeG RQ aOOeJatLRQV that a perVRQ VXEMeFt tR Fare aQG ZeOIare RrGerV haV 
EeeQ XQOaZIXOO\ GeprLYeG RI theLr OLEert\ E\ theLr appRLQteG ZeOIare JXarGLaQ���  7here are a 
QXPEer RI GeFLVLRQV Zhere the FRXrt haV FreatLYeO\ XVeG VXppOePeQtar\ RrGerV XQGer V1���� 
aV a PeaQV RI eQIRrFLQJ the PaLQ RrGer EXt the e[teQt tR ZhLFh thLV prRYLVLRQ FaQ Ee XVeG aV 
a PethRG RI eQIRrFePeQt LV XQFOear aQG XQVatLVIaFtRr\��� 

1��� 7he FRXrt haV OLPLteG aELOLt\ tR taNe FRQtePpt aFtLRQ aJaLQVt thLrG partLeV ZhR XQGXO\ LQIOXeQFe 
the VXEMeFt perVRQ aQG LQterIere ZLth FRXrt RrGerV GeVLJQeG tR Peet theLr QeeGV� ,Q JMG (by 
her Litigation Guardian AMB) v CCS Disability Action Inc��� -0* aQG her PRther LQterIereG 
ZLth the prRYLVLRQ RI GLVaELOLt\ VerYLFeV tR -C( aQG a teQaQF\ RrGer ZaV PaGe LQ the )aPLO\ 
CRXrt tR IaFLOLtate aFFeVV tR theVe VerYLFeV�  7he )aPLO\ CRXrt -XGJe e[preVVeG FRQFerQ that 
-C( ZaV EeLQJ PaQLpXOateG aQG FRQtrROOeG E\ hLV partQer -0* aQG her PRther� FRQtrar\ tR 
hLV rLJhtV XQGer the C53'���  $ repRrt IrRP the FRXrt�appRLQteG pV\FhRORJLVt  ³FRPpeOOLQJO\´ 
FRQILrPeG -C(¶V QeeG IRr VXppRrteG GeFLVLRQ�PaNLQJ IrRP ERth the GLVaELOLt\ VerYLFe aQG hLV 

                                                
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V ���  $Q appOLFatLRQ tR the CRXrt aFtLYateV the 

appRLQtPeQt RI a OaZ\er tR repreVeQt the ³VXEMeFt perVRQ´ XQGer V �� aQG tR repRrt tR the CRXrt� aPRQJ 
Rther thLQJV� Zhether the PeGLFaO eYLGeQFe VXppRrtV the CRXrt haYLQJ MXrLVGLFtLRQ tR LQterYeQe�  

�9   0LQLVtr\ RI -XVtLFe ³*XLGeOLQeV IRr VXEMeFt perVRQ appRLQteG XQGer 3335 $Ft� 3rLQFLpaO )aPLO\ CRXrt 
-XGJe´ ��� 0arFh ��11� at ZZZ�MXVtLFe�JRYt�Q]�  :here there LV a FRQIOLFt EetZeeQ the ZLVheV RI the 
VXEMeFt perVRQ aQG Zhat PLJht Ee FRQVLGereG LQ a perVRQ¶V EeVt LQtereVtV the CRXrt Pa\ appRLQt a OaZ\er 
tR aVVLVt the CRXrt XQGer V ��$� 

��   Public Trust v MJD >��1�@ 1=)C ����� 
�1  3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� VV ����9�  7he Pa[LPXP terP RI perVRQaO RrGerV 

LV three aQG VRPetLPeV ILYe \earV� 
��   6ee IRr e[aPpOe� JMG (by her Litigation Guardian AMB) v CCS Disability Action Inc >��1�@ 1=)/5 ��9� 

0LOOer -� 
��   E v E, :eOOLQJtRQ +C� C,9����9���������� �� 1RYePEer ���9� 6LPRQ )raQFe -�  6ee aOVR JDEB & ors 

v JAB & RHB and MAB >��1�@ 1=)C ����� -XGJe 2¶'Z\er� IROORZLQJ aQ XQVXFFeVVIXO ZrLt RI haEeaV 
FRrpXV LQ the +LJh CRXrt� 

��   ([aPpOeV LQFOXGe� VettLQJ LQ pOaFe a prRFeGXre RQ QRtLFe tR a OaQGORrG tR PaNe the VXEMeFt perVRQ a 
part\ tR a teQaQF\ aJreePeQt VR that VXppRrt VerYLFeV FRXOG Ee prRYLGeG tR hLP� JMG v CCS Disability 
Action� aERYe Q ��� IaFLOLtatLQJ atteQGaQFe at a hRVpLtaO VR that the PeQtaO heaOth patLeQt ZhR OaFNeG 
FapaFLt\ tR FRQVeQt tR treatPeQt FRXOG reFeLYe FaQFer treatPeQt �CD v JMT >��1�@ 1=)C 1�1���� aQG 
traQVpRrtLQJ a perVRQ ZLth VeYere aOFRhRO GepeQGeQFe tR a reVLGeQtLaO IaFLOLt\ tR aYRLG ³aEVFRQGLQJ´ Loli 
v MWY )$0����9�������1���� 1� -aQ ��11 1=)C $XFNOaQG ��11� 

��   $ERYe Q ��� 
��   $ERYe Q �� at >�@� CRXQVeO tR aVVLVt ZaV appRLQteG E\ the +LJh CRXrt tR FRQVLGer LtV parens patriae 

MXrLVGLFtLRQ ZLth reJarG tR -0* ZhR OaFNeG FapaFLt\ tR OLtLJate� EXt ZaV QRt VXEMeFt tR aQ\ RrGerV XQGer 
the 3335 $Ft aQG ZhR ZaV FRQVLGereG YXOQeraEOe� 

1� 
 

pareQtV���   ,Q aQ XQVXFFeVVIXO appeaO tR the +LJh CRXrt� 5RQaOG <RXQJ - ZarQeG -0*¶V 
PRther� '+� RI the rLVN RI FRQtePpt aFtLRQ aQG that���  

  « RQO\ IRr VR ORQJ FaQ a CRXrt tROerate the IORXtLQJ RI LtV RrGerV� *LYeQ that -0* aGPLtteGO\ 
LV QRt aEOe tR pOa\ a IXOO part LQ the OLtLJatLRQ� aQG VR LV XQOLNeO\ tR Ee VaQFtLRQeG IRr EreaFh� 
atteQtLRQ PXVt tXrQ IRr eQIRrFePeQt pXrpRVeV tR thRVe ZhR aFt RQ her EehaOI aQG E\ theLr 
RZQ aGPLVVLRQ pRVVeVV the aELOLt\ tR LQIOXeQFe her GeFLVLRQV� , ILQG that '+ LV LQ that 
pRVLtLRQ� 

 

The PPPR Act – law reform  

1��9 7he 3335 $Ft Pa\ Ee reJarGeG aV prRJreVVLYe OeJLVOatLRQ aQG LQ VRPe reVpeFtV aheaG RI LtV 
tLPe� ,t ZaV eQaFteG LQ 19��� the \ear RI the repRrt RI the CartZrLJht ,QTXLr\� aQG pre�GateV 
VLJQLILFaQt GeYeORpPeQtV RI the OaZ reOatLQJ tR patLeQtV¶ rLJhtV IROORZLQJ the CartZrLJht ,QTXLr\ 
aQG OeaGLQJ paVVaJe RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� aQG the +'C CRGe�   
'eVpLte theVe GeYeORpPeQtV� there haV EeeQ VXrprLVLQJO\ OLttOe atteQtLRQ Rr reYLeZ RI the 
RperatLRQ RI the 3335 $Ft Rr the prLQFLpOeV that XQGerpLQ Lt� 

1��� ,Q ���1� the /aZ CRPPLVVLRQ pXEOLVheG a repRrt IROORZLQJ a GLVFXVVLRQ paper eQtLtOeG� Misuse 
of Enduring Powers of Attorney��9  7he GLVFXVVLRQ paper ZaV trLJJereG E\ FRQFerQV e[preVVeG 
E\ $Je CRQFerQ aERXt the OaFN RI prRteFtLRQ aQG aGeTXate VaIeJXarGV IRr thRVe ZhRP the 
VtatXte ZaV GeVLJQeG tR aVVLVt� aQG E\ LQFreaVLQJ aZareQeVV RI eOGer aEXVe LQ the FRPPXQLt\�  
7he VXEVeTXeQt repRrt RI the /aZ CRPPLVVLRQ LGeQtLILeG prREOePV ZLth the Za\ LQ ZhLFh the 
LQLtLaO JraQtV RI eQGXrLQJ pRZerV RI attRrQe\ �(32$� Zere PaGe� VXFh aV the GRQRr IeeOLQJ 
XQGer GXreVV� IaLOXre tR e[pOaLQ the LPpOLFatLRQV RI the pRZerV JLYeQ tR the attRrQe\� Rr a GRQRr 
OaFNLQJ the FapaFLt\ tR XQGerVtaQG Zhat the\ Zere VLJQLQJ� 

1��1 3art 9 RI the 3335 $Ft ZaV VXEVeTXeQtO\ aPeQGeG E\ the 3335 $PeQGPeQt $Ft �����  3rLRr 
tR thLV aPeQGPeQt� the LVVXe RI a GRQRr¶V FapaFLt\ ZaV QRt aGGreVVeG LQ the OeJLVOatLRQ� RQe 
RI the PRVt VLJQLILFaQt FhaQJeV ZaV the LQtrRGXFtLRQ RI a preVXPptLRQ RI GRQRr FRPpeteQFe��� 

1��� ,Q the reVpRQVe tR a ��1� reTXeVt IRr ³IeeGEaFN´ RQ the ���� aPeQGPeQtV IrRP the 2IILFe IRr 
6eQLRr CLtL]eQV RI the 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� the 1eZ =eaOaQG /aZ 6RFLet\ repRrteG 
that theVe FhaQJeV haYe EeeQ prREOePatLF aQG GLIILFXOt tR LPpOePeQt� %Xt the /aZ 6RFLet\ 
reFRPPeQGeG that the FhaQJeV tR (32$V PaGe LQ ���� VhRXOG Ee FRQVLGereG LQ the FRQte[t 
RI a reYLeZ RI the 3335 $Ft aV a ZhROe��1 

1��� 7he /aZ 6RFLet\ aGYLVeG that the LQFreaVe LQ FRVt tR Peet the QeZ OeJaO reTXLrePeQtV haV 
haG the eIIeFt RI GLVVXaGLQJ VRPe FOLeQtV IrRP appRLQtLQJ attRrQe\V� the QeZ OeJaO threVhROG 
IRr GeterPLQLQJ Zhether a perVRQ OaFNV FapaFLt\ IRr the pXrpRVe RI aFtLYatLQJ aQ (32$ LV 
GLIIereQt IrRP the threVhROG IRr the appRLQtPeQt RI a ZeOIare JXarGLaQ E\ the FRXrt� aGGLQJ tR 

                                                
��   JMG (by her Litigation Guardian AMB) v CCS Disability Action Inc  �Vta\ appOLFatLRQ� :eOOLQJtRQ +C� ��� 

0a\ ��11� 5RQaOG <RXQJ - at >��@�  
��   $ERYe Q �� at >��@� 
�9   /aZ CRPPLVVLRQ Misuse of Enduring Powers of Attorney �1=/C5� :eOOLQJtRQ� ���1�� 
��   3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19��� V 9�%�  6ee aOVR % $tNLQ ³6FhL]RphreQLa aQG 

3rRteFtLRQ 2rGerV´ �199�� 1=/- ��� aQG GLVFXVVLRQ RQ the 3art 9 $PeQGPeQtV LQ 6 %eOO Protection of 
Personal and Property Rights Act & Analysis �7hRPVRQ 5eXterV� $XFNOaQG� ��1�� at ���  

�1   /etter IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR COaLre .LEEOeZhLte �0LQLVtr\ RI 6RFLaO 
'eYeORpPeQt 2IILFe IRr 6eQLRr CLtL]eQV� reJarGLQJ the ���� $PeQGPeQtV tR (QGXrLQJ 3RZerV RI 
$ttRrQe\ 3rRYLVLRQV �� -XO\ ��1�� httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���11��919��O�
06'�(3$V�����1��pGI�  
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the FRPpOe[Lt\ RI XVLQJ the $Ft� the GLIIereQt prRFeVVeV Freate FRQIXVLRQ IRr peRpOe XVLQJ theP 
aQG FRPpOe[LtLeV IRr heaOth prRIeVVLRQaOV PaNLQJ FapaFLt\ aVVeVVPeQtV� aQG there LV QR 
LQGepeQGeQt RYerVLJht RI the PeGLFaO FertLILFatLRQ prRFeVV reTXLreG tR FertLI\ a GRQRr¶V PeQtaO 
LQFapaFLt\ ZheQ the pRZer LV aFtLYateG� VXFh aV aQ appRLQteG OaZ\er tR repreVeQt a perVRQ 
Zhere FRXrt RrGerV are prRpRVeG��� 

1��� 7he /aZ 6RFLet\ aOVR hLJhOLJhteG the OaFN RI JXLGaQFe IRr heaOth praFtLtLRQerV FRQFerQLQJ 
(32$V�  $ VLPLOar Jap e[LVtV reJarGLQJ FRXrt prRFeeGLQJV XQGer the $Ft� partLFXOarO\ aERXt 
Zhat the FRXrtV reTXLre RI PeGLFaO� pV\FhLatrLF aQG pV\FhRORJLFaO repRrtV IrRP FOLQLFLaQV aQG 
heaOthFare prRYLGerV� tR eQVXre there are FRQVLVteQt prRFeGXreV IRr FapaFLt\ aVVeVVPeQt aQG 
a FRPPRQ apprRaFh tR the eVVeQtLaO TXeVtLRQ RI Zhether the FRXrt haV MXrLVGLFtLRQ�   

1��� ,Q -XQe ��1�� the 0LQLVter IRr 6eQLRr CLtL]eQV repRrteG tR 3arOLaPeQt RQ a reYLeZ RI the 
eIIeFtLYeQeVV RI the ���� aPeQGPeQtV��� 7hat repRrt reFRPPeQGeG aQ LQIRrPatLRQ FaPpaLJQ 
tR LPprRYe OeJaO aQG heaOth prRIeVVLRQaOV¶ NQRZOeGJe aERXt theLr reVpRQVLELOLtLeV aQG VRXrFeV 
RI LQIRrPatLRQ aQG VXppRrt� EXt reMeFteG the /aZ 6RFLet\¶V VXEPLVVLRQ IRr a QatLRQaO reJLVter 
RI (32$V� 

1��� ,Q ��1�� aQ aPeQGPeQt tR the 3335 $Ft ZaV LQtrRGXFeG tR PaNe PLQRr aQG teFhQLFaO FhaQJeV 
tR the (32$ prRYLVLRQV aQG the ZLtQeVVLQJ reTXLrePeQtV��� 7he ��1� aPeQGPeQtV reIOeFt the 
RQJRLQJ FRQFerQ e[preVVeG E\ the 1eZ =eaOaQG /aZ 6RFLet\ that the ZLtQeVVLQJ 
reTXLrePeQtV LQ the ���� aPeQGPeQtV PRre thaQ GRXEOeG the OeJaO FRVtV RI PaNLQJ (32$V 
aQG reVXOteG LQ IeZer (32$V EeLQJ PaGe��� 7heVe FhaQJeV ZLOO prRYLGe QeLther V\VteP�ZLGe 
PeFhaQLVPV tR prRteFt thRVe YXOQeraEOe tR aEXVe thrRXJh LQFapaFLt\� QRr taNe aFFRXQt RI 1eZ 
=eaOaQG¶V hXPaQ rLJhtV REOLJatLRQV XQGer LQterQatLRQaO treatLeV��� 

Family Court statistics 

1��� 7here LV QR FRPpreheQVLYe Gata pXEOLVheG RQ )aPLO\ CRXrt prRFeeGLQJV FRQFerQLQJ the 
3335 $Ft�  7he 0LQLVtr\ RI -XVtLFe pXEOLVheG a JeQeraO reYLeZ RI the )aPLO\ CRXrt LQ ���9�  
7hLV VhRZeG a JeQeraOO\ XpZarG treQG LQ QXPEerV RI appOLFatLRQV IRr ZeOIare JXarGLaQV aQG 
prRpert\ PaQaJePeQt RrGerV aQG a reOatLYeO\ VtaEOe QXPEer RI appOLFatLRQV IRr perVRQaO 
RrGerV�  ,Q ��11 the )aPLO\ CRXrt 3XEOLF CRQVXOtatLRQ 3aper ORRNeG at the tRtaO QXPEer RI 
3335 appOLFatLRQV EetZeeQ ���� aQG ��1��  :hLOe there ZaV VRPe IOXFtXatLRQ� RQ aYeraJe 
there Zere apprR[LPateO\ ���� appOLFatLRQV aQQXaOO\���  'XrLQJ the ����о���� perLRG� �� 

                                                
��   ,ELG� 
��   7he repRrt ZaV reTXLreG E\ V 1��$$% RI the 3335 $Ft 19��� Report of the Minister for Senior Citizens 

on the Review of the Amendments to the Protection of Personal and Property Rights Act 1988 made by 
the Protection of Personal and Property Rights Amendment Act 2007� 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� 
-XQe ��1�� 

��   6tatXteV $PeQGPeQt %LOO ��1�� 3art �1� LQtrRGXFeG LQtR 3arOLaPeQt LQ 1RYePEer ��1�� 
��   6XEPLVVLRQ E\ the 1eZ =eaOaQG /aZ 6RFLet\ RQ the 6tatXteV $PeQGPeQt %LOO� 3art �1 ��9��1���1��� 

http���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe������9�����6tatXteV�$PeQGPeQt�%LOO��3art��1��9�
1�1��pGI at >���@�  7he /aZ 6RFLet\ VXEPLtteG that the eIIeFt RI the ���� FhaQJeV tR the 3335 $Ft ZaV 
³aQ LQFreaVLQJ QXPEer RI peRpOe ZhR� IRr reaVRQV RI FRVt� haYe QRt PaGe theLr RZQ GeFLVLRQ aERXt ZhR 
VhRXOG Ee theLr VXEVtLtXteG GeFLVLRQ�PaNer LI the\ ORVe theLr PeQtaO FapaFLt\´� 

��   6ee Chapter � 6XppRrteG 'eFLVLRQ�PaNLQJ� aQG the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'�� 

��   0LQLVtr\ RI -XVtLFe Reviewing the Family Court: a public consultation paper �0LQLVtr\ RI -XVtLFe� 
:eOOLQJtRQ� ��11� at �1� 
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perFeQt RI FaVeV LQYROYeG peRpOe RYer the aJe RI ��� VhRZLQJ the ZeLJhtLQJ RI prRFeeGLQJV 
tRZarG ROGer peRpOe� aV thLV JrRXp RQO\ repreVeQtV 1� perFeQt RI the JeQeraO pRpXOatLRQ��� 

1��� $ppeQGL[ $ LV a reYLeZ RI repRrteG )aPLO\ CRXrt FaVeV XQGer the 3335 $Ft IrRP 19��� aQG 
XQrepRrteG FaVeV IrRP ��1� tR ��1�� Zhere the GeFLVLRQ e[preVVO\ reIerV tR the VXEMeFt 
perVRQ¶V FapaFLt\ LQ aVFertaLQLQJ Zhether the FRXrt haG MXrLVGLFtLRQ �that LV� that the perVRQ 
OaFNV FapaFLt\ aQG there LV a EaVLV IRr the FRXrt tR LQterYeQe���9 7he reYLeZ LV QRt a 
FRPpreheQVLYe eYaOXatLRQ RI the 3335 $Ft EXt a VQapVhRt RI hRZ GeFLVLRQV RQ MXrLVGLFtLRQ 
are PaGe��� 1Rr GR theVe MXGJPeQtV teOO the IXOO� Rr eYeQ partLaO� VtRr\ EehLQG the PaQ\ 
appOLFatLRQV EeIRre the FRXrt that Pa\ haYe EeeQ reVROYeG ± QRt E\ Za\ RI MXGLFLaO hearLQJ 
aQG IRrPaO GeFLVLRQ ± EXt eLther ³RQ the paperV´� E\ Za\ RI XQrepRrteG LQterLP GeFLVLRQ� FRXrt 
PLQXteV� Rr MXGLFLaO Rr VettOePeQt FRQIereQFeV��1  

1��9 7here haYe EeeQ IeZ FaVeV Zhere a perVRQ¶V FapaFLt\ �aQG the MXrLVGLFtLRQ RI the FRXrt� haYe 
EeeQ FRQteVteG E\ Za\ RI a GeIeQGeG hearLQJ aQG eYeQ IeZer Zhere the perVRQ haV JLYeQ 
VZRrQ Rr RraO eYLGeQFe� :heQ MXGJeV are FRQFerQeG that there LV LQVXIILFLeQt eYLGeQFe tR 
GeterPLQe MXrLVGLFtLRQ� the\ VRPetLPeV RrGer IXrther PeGLFaO repRrtV� aQG the RXtFRPe RI 
theVe FaVeV LV RIteQ QRt NQRZQ�  7he reYLeZ LGeQtLILeG �1 FaVeV ���� RI the tRtaO� Zhere the 
VXEMeFt perVRQ partLFLpateG LQ a GeIeQGeG hearLQJ� aQG aQRther tZR FaVeV Zhere the GeFLVLRQ 
reFRrGV that the MXGJe taONeG tR the perVRQ RQ aQ XQVZRrQ EaVLV�   2I theVe� there Zere 19 
FaVeV Zhere the perVRQ JaYe eYLGeQFe FRQteVtLQJ LQFapaFLt\���  7he reTXLrePeQt that the 
perVRQ VXEMeFt tR aQ appOLFatLRQ VhRXOG Ee preVeQt� XQOeVV IRrPaOO\ e[FXVeG XQGer V��� GReV 
QRt appear tR Ee rLJRrRXVO\ IROORZeG� 

                                                
��   0LQLVtr\ RI -XVtLFe Family Court Statistics in New Zealand in 2006 and 2007 �0LQLVtr\ RI -XVtLFe� 

:eOOLQJtRQ� ���9� at ��� 
�9    8QrepRrteG )aPLO\ CRXrt MXGJPeQtV Zere aFFeVVeG IrRP the 0LQLVtr\ RI -XVtLFe EXt PaQ\ RI theVe 

MXGJPeQtV are QRt RQ aQ\ eOeFtrRQLF GataEaVe�  :hLOe the prRFeVV IRr GeFLGLQJ ZhLFh MXGJPeQtV ZLOO Ee 
pXEOLVheG aLPV tR EeFRPe PRre traQVpareQt� there LV QR ³harG Gata´ that FaQ Ee VtatLVtLFaOO\ YaOLGateG� 
)XrtherPRre� eYeQ Zhere FapaFLt\ Pa\ haYe EeeQ FRQteVteG� the FaVe Pa\ haYe EeeQ reVROYeG thrRXJh 
the FRXrt�appRLQteG OaZ\er¶V LQYROYePeQt Rr IRr reaVRQV XQNQRZQ�  

��    7he reYLeZ ZaV OLPLteG E\ the VPaOO VaPpOe VL]e aQG Zhat LQIRrPatLRQ FaQ Ee aVFertaLQeG IrRP the 
FRPELQeG repRrteG ��1� aQG XQrepRrteG �9�� FaVeV� 

�1    (YeQ Zhere FapaFLt\ Pa\ haYe EeeQ FRQteVteG� the FaVe Pa\ haYe EeeQ reVROYeG thrRXJh the 
LQYROYePeQt RI the FRXrt�appRLQteG OaZ\er�  

��    7here are IeZ repRrtV RI MXGJeV YLVLtLQJ the perVRQ LQ theLr Fare VettLQJ Rr RQ a hRVpLtaO ZarG� aQ apprRaFh 
XVeG IRr reYLeZV aQG hearLQJV XQGer the 0+�C$7� $Ft�  ,t LV FRPPRQ aQG apprRprLate IRr MXGJeV tR 
eQJaJe LQ LQIRrPaO GLVFXVVLRQ ZLth the VXEMeFt perVRQ aQG tR eQFRXraJe theP tR partLFLpate� Zhere 
pRVVLEOe� 
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the FRPpOe[Lt\ RI XVLQJ the $Ft� the GLIIereQt prRFeVVeV Freate FRQIXVLRQ IRr peRpOe XVLQJ theP 
aQG FRPpOe[LtLeV IRr heaOth prRIeVVLRQaOV PaNLQJ FapaFLt\ aVVeVVPeQtV� aQG there LV QR 
LQGepeQGeQt RYerVLJht RI the PeGLFaO FertLILFatLRQ prRFeVV reTXLreG tR FertLI\ a GRQRr¶V PeQtaO 
LQFapaFLt\ ZheQ the pRZer LV aFtLYateG� VXFh aV aQ appRLQteG OaZ\er tR repreVeQt a perVRQ 
Zhere FRXrt RrGerV are prRpRVeG��� 

1��� 7he /aZ 6RFLet\ aOVR hLJhOLJhteG the OaFN RI JXLGaQFe IRr heaOth praFtLtLRQerV FRQFerQLQJ 
(32$V�  $ VLPLOar Jap e[LVtV reJarGLQJ FRXrt prRFeeGLQJV XQGer the $Ft� partLFXOarO\ aERXt 
Zhat the FRXrtV reTXLre RI PeGLFaO� pV\FhLatrLF aQG pV\FhRORJLFaO repRrtV IrRP FOLQLFLaQV aQG 
heaOthFare prRYLGerV� tR eQVXre there are FRQVLVteQt prRFeGXreV IRr FapaFLt\ aVVeVVPeQt aQG 
a FRPPRQ apprRaFh tR the eVVeQtLaO TXeVtLRQ RI Zhether the FRXrt haV MXrLVGLFtLRQ�   

1��� ,Q -XQe ��1�� the 0LQLVter IRr 6eQLRr CLtL]eQV repRrteG tR 3arOLaPeQt RQ a reYLeZ RI the 
eIIeFtLYeQeVV RI the ���� aPeQGPeQtV��� 7hat repRrt reFRPPeQGeG aQ LQIRrPatLRQ FaPpaLJQ 
tR LPprRYe OeJaO aQG heaOth prRIeVVLRQaOV¶ NQRZOeGJe aERXt theLr reVpRQVLELOLtLeV aQG VRXrFeV 
RI LQIRrPatLRQ aQG VXppRrt� EXt reMeFteG the /aZ 6RFLet\¶V VXEPLVVLRQ IRr a QatLRQaO reJLVter 
RI (32$V� 

1��� ,Q ��1�� aQ aPeQGPeQt tR the 3335 $Ft ZaV LQtrRGXFeG tR PaNe PLQRr aQG teFhQLFaO FhaQJeV 
tR the (32$ prRYLVLRQV aQG the ZLtQeVVLQJ reTXLrePeQtV��� 7he ��1� aPeQGPeQtV reIOeFt the 
RQJRLQJ FRQFerQ e[preVVeG E\ the 1eZ =eaOaQG /aZ 6RFLet\ that the ZLtQeVVLQJ 
reTXLrePeQtV LQ the ���� aPeQGPeQtV PRre thaQ GRXEOeG the OeJaO FRVtV RI PaNLQJ (32$V 
aQG reVXOteG LQ IeZer (32$V EeLQJ PaGe��� 7heVe FhaQJeV ZLOO prRYLGe QeLther V\VteP�ZLGe 
PeFhaQLVPV tR prRteFt thRVe YXOQeraEOe tR aEXVe thrRXJh LQFapaFLt\� QRr taNe aFFRXQt RI 1eZ 
=eaOaQG¶V hXPaQ rLJhtV REOLJatLRQV XQGer LQterQatLRQaO treatLeV��� 

Family Court statistics 

1��� 7here LV QR FRPpreheQVLYe Gata pXEOLVheG RQ )aPLO\ CRXrt prRFeeGLQJV FRQFerQLQJ the 
3335 $Ft�  7he 0LQLVtr\ RI -XVtLFe pXEOLVheG a JeQeraO reYLeZ RI the )aPLO\ CRXrt LQ ���9�  
7hLV VhRZeG a JeQeraOO\ XpZarG treQG LQ QXPEerV RI appOLFatLRQV IRr ZeOIare JXarGLaQV aQG 
prRpert\ PaQaJePeQt RrGerV aQG a reOatLYeO\ VtaEOe QXPEer RI appOLFatLRQV IRr perVRQaO 
RrGerV�  ,Q ��11 the )aPLO\ CRXrt 3XEOLF CRQVXOtatLRQ 3aper ORRNeG at the tRtaO QXPEer RI 
3335 appOLFatLRQV EetZeeQ ���� aQG ��1��  :hLOe there ZaV VRPe IOXFtXatLRQ� RQ aYeraJe 
there Zere apprR[LPateO\ ���� appOLFatLRQV aQQXaOO\���  'XrLQJ the ����о���� perLRG� �� 

                                                
��   ,ELG� 
��   7he repRrt ZaV reTXLreG E\ V 1��$$% RI the 3335 $Ft 19��� Report of the Minister for Senior Citizens 

on the Review of the Amendments to the Protection of Personal and Property Rights Act 1988 made by 
the Protection of Personal and Property Rights Amendment Act 2007� 0LQLVtr\ RI 6RFLaO 'eYeORpPeQt� 
-XQe ��1�� 

��   6tatXteV $PeQGPeQt %LOO ��1�� 3art �1� LQtrRGXFeG LQtR 3arOLaPeQt LQ 1RYePEer ��1�� 
��   6XEPLVVLRQ E\ the 1eZ =eaOaQG /aZ 6RFLet\ RQ the 6tatXteV $PeQGPeQt %LOO� 3art �1 ��9��1���1��� 

http���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe������9�����6tatXteV�$PeQGPeQt�%LOO��3art��1��9�
1�1��pGI at >���@�  7he /aZ 6RFLet\ VXEPLtteG that the eIIeFt RI the ���� FhaQJeV tR the 3335 $Ft ZaV 
³aQ LQFreaVLQJ QXPEer RI peRpOe ZhR� IRr reaVRQV RI FRVt� haYe QRt PaGe theLr RZQ GeFLVLRQ aERXt ZhR 
VhRXOG Ee theLr VXEVtLtXteG GeFLVLRQ�PaNer LI the\ ORVe theLr PeQtaO FapaFLt\´� 

��   6ee Chapter � 6XppRrteG 'eFLVLRQ�PaNLQJ� aQG the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV 
ZLth 'LVaELOLtLeV �C53'�� 

��   0LQLVtr\ RI -XVtLFe Reviewing the Family Court: a public consultation paper �0LQLVtr\ RI -XVtLFe� 
:eOOLQJtRQ� ��11� at �1� 
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perFeQt RI FaVeV LQYROYeG peRpOe RYer the aJe RI ��� VhRZLQJ the ZeLJhtLQJ RI prRFeeGLQJV 
tRZarG ROGer peRpOe� aV thLV JrRXp RQO\ repreVeQtV 1� perFeQt RI the JeQeraO pRpXOatLRQ��� 

1��� $ppeQGL[ $ LV a reYLeZ RI repRrteG )aPLO\ CRXrt FaVeV XQGer the 3335 $Ft IrRP 19��� aQG 
XQrepRrteG FaVeV IrRP ��1� tR ��1�� Zhere the GeFLVLRQ e[preVVO\ reIerV tR the VXEMeFt 
perVRQ¶V FapaFLt\ LQ aVFertaLQLQJ Zhether the FRXrt haG MXrLVGLFtLRQ �that LV� that the perVRQ 
OaFNV FapaFLt\ aQG there LV a EaVLV IRr the FRXrt tR LQterYeQe���9 7he reYLeZ LV QRt a 
FRPpreheQVLYe eYaOXatLRQ RI the 3335 $Ft EXt a VQapVhRt RI hRZ GeFLVLRQV RQ MXrLVGLFtLRQ 
are PaGe��� 1Rr GR theVe MXGJPeQtV teOO the IXOO� Rr eYeQ partLaO� VtRr\ EehLQG the PaQ\ 
appOLFatLRQV EeIRre the FRXrt that Pa\ haYe EeeQ reVROYeG ± QRt E\ Za\ RI MXGLFLaO hearLQJ 
aQG IRrPaO GeFLVLRQ ± EXt eLther ³RQ the paperV´� E\ Za\ RI XQrepRrteG LQterLP GeFLVLRQ� FRXrt 
PLQXteV� Rr MXGLFLaO Rr VettOePeQt FRQIereQFeV��1  

1��9 7here haYe EeeQ IeZ FaVeV Zhere a perVRQ¶V FapaFLt\ �aQG the MXrLVGLFtLRQ RI the FRXrt� haYe 
EeeQ FRQteVteG E\ Za\ RI a GeIeQGeG hearLQJ aQG eYeQ IeZer Zhere the perVRQ haV JLYeQ 
VZRrQ Rr RraO eYLGeQFe� :heQ MXGJeV are FRQFerQeG that there LV LQVXIILFLeQt eYLGeQFe tR 
GeterPLQe MXrLVGLFtLRQ� the\ VRPetLPeV RrGer IXrther PeGLFaO repRrtV� aQG the RXtFRPe RI 
theVe FaVeV LV RIteQ QRt NQRZQ�  7he reYLeZ LGeQtLILeG �1 FaVeV ���� RI the tRtaO� Zhere the 
VXEMeFt perVRQ partLFLpateG LQ a GeIeQGeG hearLQJ� aQG aQRther tZR FaVeV Zhere the GeFLVLRQ 
reFRrGV that the MXGJe taONeG tR the perVRQ RQ aQ XQVZRrQ EaVLV�   2I theVe� there Zere 19 
FaVeV Zhere the perVRQ JaYe eYLGeQFe FRQteVtLQJ LQFapaFLt\���  7he reTXLrePeQt that the 
perVRQ VXEMeFt tR aQ appOLFatLRQ VhRXOG Ee preVeQt� XQOeVV IRrPaOO\ e[FXVeG XQGer V��� GReV 
QRt appear tR Ee rLJRrRXVO\ IROORZeG� 

                                                
��   0LQLVtr\ RI -XVtLFe Family Court Statistics in New Zealand in 2006 and 2007 �0LQLVtr\ RI -XVtLFe� 

:eOOLQJtRQ� ���9� at ��� 
�9    8QrepRrteG )aPLO\ CRXrt MXGJPeQtV Zere aFFeVVeG IrRP the 0LQLVtr\ RI -XVtLFe EXt PaQ\ RI theVe 

MXGJPeQtV are QRt RQ aQ\ eOeFtrRQLF GataEaVe�  :hLOe the prRFeVV IRr GeFLGLQJ ZhLFh MXGJPeQtV ZLOO Ee 
pXEOLVheG aLPV tR EeFRPe PRre traQVpareQt� there LV QR ³harG Gata´ that FaQ Ee VtatLVtLFaOO\ YaOLGateG� 
)XrtherPRre� eYeQ Zhere FapaFLt\ Pa\ haYe EeeQ FRQteVteG� the FaVe Pa\ haYe EeeQ reVROYeG thrRXJh 
the FRXrt�appRLQteG OaZ\er¶V LQYROYePeQt Rr IRr reaVRQV XQNQRZQ�  

��    7he reYLeZ ZaV OLPLteG E\ the VPaOO VaPpOe VL]e aQG Zhat LQIRrPatLRQ FaQ Ee aVFertaLQeG IrRP the 
FRPELQeG repRrteG ��1� aQG XQrepRrteG �9�� FaVeV� 

�1    (YeQ Zhere FapaFLt\ Pa\ haYe EeeQ FRQteVteG� the FaVe Pa\ haYe EeeQ reVROYeG thrRXJh the 
LQYROYePeQt RI the FRXrt�appRLQteG OaZ\er�  

��    7here are IeZ repRrtV RI MXGJeV YLVLtLQJ the perVRQ LQ theLr Fare VettLQJ Rr RQ a hRVpLtaO ZarG� aQ apprRaFh 
XVeG IRr reYLeZV aQG hearLQJV XQGer the 0+�C$7� $Ft�  ,t LV FRPPRQ aQG apprRprLate IRr MXGJeV tR 
eQJaJe LQ LQIRrPaO GLVFXVVLRQ ZLth the VXEMeFt perVRQ aQG tR eQFRXraJe theP tR partLFLpate� Zhere 
pRVVLEOe� 
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Mental capacity law in New Zealand 

)LJXre 1� 0eQtaO CapaFLt\ /aZ LQ 1eZ =eaOaQG 

1��� ,Q aGGLtLRQ tR the aGXOt JXarGLaQVhLp OaZ XQGer the 3335 $Ft� there LV aOVR FRPPRQ OaZ �FaVe 
OaZ�� aQG Rther OeJLVOatLRQ that LV reOeYaQt tR peRpOe ZhR OaFN FapaFLt\�  7he FRPPRQ OaZ 
prRYLGeV OeJaO teVtV RI FapaFLt\ LQ reVpeFt tR a raQJe RI VLtXatLRQV aQG traQVaFtLRQV� LQFOXGLQJ� 
FapaFLt\ tR PaNe a ZLOO �teVtaPeQtar\ FapaFLt\�� FapaFLt\ tR PaNe a JLIt� FapaFLt\ tR eQter LQtR 
a FRQtraFt� FapaFLt\ tR YRte� aQG FapaFLt\ tR FRQVeQt LQ the FRQte[t RI the FrLPLQaO OaZ� aQG 
partLFXOarO\ RI Ve[XaO RIIeQFeV�  7he OeJaO V\VteP reFRJQLVeV FapaFLt\ tR OLtLJate aQG the rROe 
RI a OLtLJatLRQ JXarGLaQ tR repreVeQt thRVe ZhR OaFN FapaFLt\ tR LQVtrXFt a OaZ\er���   

1��1 7here LV a ZLGe raQJe RI OeJLVOatLRQ LQ 1eZ =eaOaQG Zhere a perVRQ¶V FapaFLt\ IRr GeFLVLRQ�
PaNLQJ haV aQ LPpRrtaQt EearLQJ RQ the RperatLRQ RI the OaZ aQG peRpOe¶V aFFeVV tR Lt� 7he 
$FFLGeQt CRPpeQVatLRQ $Ft ���1� IRr e[aPpOe� prRYLGeV FRYer IRr FOaLPaQtV ZhR Pa\ haYe 
VXIIereG a traXPatLF EraLQ LQMXr\ aQG ZhR Pa\ Ee eLther LQFapaEOe Rr LQ QeeG RI VXppRrt tR 
aFFeVV aQG PaQaJe theLr eQtLtOePeQtV tR rehaELOLtatLRQ aQG FRPpeQVatLRQ���  7here LV a FOear 
Jap LQ the OaZ IRr \RXQJ perVRQV EetZeeQ the aJeV RI 1� aQG 1� ZhR OaFN FapaFLt\ aQG ZhR 
are LQ QeeG RI Fare aQG prRteFtLRQ� aV FXVtRG\ RrGerV XQGer the ChLOGreQ� <RXQJ 3erVRQV aQG 

                                                
��   -XGLFatXre $Ft 19��� 6FheGXOe � +LJh CRXrt 5XOeV� 3art � VXEpart �� aQG 'LVtrLFt CRXrt 5XOeV ��1�� 3art 

� VXEpart �� 
��   $ reFeQt repRrt RQ FOaLPaQtV¶ e[perLeQFeV ZLth the $CC appeaO prRFeVV GReV QRt aGGreVV IRr e[aPpOe� 

prREOePV $CC eQFRXQterV LQ FaVe PaQaJePeQt IRr FOaLPaQtV ZLth GLPLQLVheG FapaFLt\ IRr GeFLVLRQ�
PaNLQJ GXrLQJ the FOaLPV prRFeVV� $FFOaLP 2taJR Understanding the Problem: An analysis of ACC 
appeals process to identify barriers to access to justice for injured New Zealanders �$FFOaLP 2taJR aQG 
8QLYerVLt\ RI 2taJR /eJaO ,VVXeV CeQtre� 'XQeGLQ� ��1��� 

�1 
 

theLr )aPLOLeV $Ft 19�9 e[pLre ZheQ the perVRQ attaLQV the aJe RI 1�� aQG the 3335 $Ft 
JeQeraOO\ GReV QRt appO\ XQtLO a perVRQ tXrQV 1����  7here are FrLPLQaO RIIeQFeV that reFRJQLVe 
Ve[XaO e[pORLtatLRQ�� Rr QeJOeFt Rr aEXVe RI YXOQeraEOe aGXOtV ZhR Pa\ OaFN FapaFLt\���  
3rRteFtLRQ RrGerV haYe EeeQ PaGe Zhere there haV EeeQ GRPeVtLF YLROeQFe tRZarGV peRpOe 
ZhR OaFN FapaFLt\���  6RPe OeJLVOatLRQ that JRYerQV Zhat FaQ aQG FaQQRt Ee GRQe IRr peRpOe 
OaFNLQJ FapaFLt\ Pa\ Ee YLeZeG aV paterQaOLVtLF aQG RXt�GateG��9 

1��� 7here LV OeJLVOatLRQ ZLth FRPpXOVRr\ pRZerV XQGer PeQtaO heaOth OaZ aQG the OaZ IRr peRpOe 
ZLth LQteOOeFtXaO GLVaELOLtLeV ZhR FRPPLt FrLPLQaO RIIeQFeV that aIIeFtV peRpOe ZhR OaFN 
FapaFLt\�9�   

Mental Health (Compulsory Assessment and Treatment) Act 1992 (MH(CAT) Act) 

1��� 7he 0+�C$7� $Ft prRYLGeV a FLYLO FRPPLtPeQt prRFeVV XQGer ZhLFh peRpOe ZhR are 
FRQVLGereG tR Ee ³PeQtaOO\ GLVRrGereG´  Pa\ Ee pOaFeG XQGer FRPpXOVRr\ aVVeVVPeQt aQG 
treatPeQt�  7he 0+�C$7� $Ft¶V FrLterLa IRr FRPpXOVLRQ are QRt EaVeG RQ FapaFLt\ EXt RQ a 
VpeFLaO OeJaO teVt RI ³PeQtaO GLVRrGer´ �EaVeG RQ the preVeQFe RI GLVFrete PeQtaO pheQRPeQa� 
aQG a VerLRXV threat RI harP tR VeOI Rr RtherV� Rr VerLRXVO\ GLPLQLVheG FapaFLt\ tR Fare IRr VeOI� 

1��� 0eQtaO heaOth OeJLVOatLRQ aQG PeQtaO FapaFLt\ OeJLVOatLRQ haYe Yer\ GLIIereQt aLPV� 7he 
0+�C$7� $Ft prRYLGeV pRZerV IRr the GeteQtLRQ aQG treatPeQt RI a perVRQ ZLth a PeQtaO 
GLVRrGer� LI QeFeVVar\ ZLthRXt that perVRQ¶V FRQVeQt�  ,t LV prLParLO\ FRQFerQeG ZLth the 
reGXFtLRQ RI rLVN� ERth tR the patLeQt aQG tR RtherV� XVLQJ FRPpXOVLRQ Zhere QeFeVVar\�  %\ 
FRQtraVt� PeQtaO FapaFLt\ OeJLVOatLRQ� VXFh aV the 3335 $Ft� LV FRQFerQeG ZLth eQaEOLQJ aQG 
VXppRrtLQJ peRpOe tR PaNe theLr RZQ GeFLVLRQV Zhere pRVVLEOe�  :hLOVt there LV a QeeG tR 
prRteFt peRpOe� the OeJLVOatLRQ LV QRt LQteQGeG tR prRYLGe FRerFLYe pRZerV �ZhLFh FaQ aOVR Ee 
a prREOeP� aV GLVFXVVeG aERYe�� 

1��� 7he LQterIaFe EetZeeQ the FRPpXOVRr\ pRZerV XQGer the 0+�C$7� $Ft aQG the 3335 $Ft LV 
QRt eQtLreO\ FOear aQG VRPetLPeV the FRXrt haV a FhRLFe RYer ZhLFh $Ft tR XVe�  ,Q CaQterEXr\ 
'LVtrLFt +eaOth %RarG Y 0+�91 the )aPLO\ CRXrt FRQILrPeG that the 0+�C$7� $Ft FaQQRt Ee 
XVeG tR Neep a patLeQt ZLth GePeQtLa LQ hRVpLtaO aJaLQVt her ZLVheV IRr the pXrpRVe RI 
prRYLGLQJ IRr the patLeQt¶V ph\VLFaO� QRt PeQtaO� heaOthFare� GeVpLte VXFh Fare QRt EeLQJ 
aYaLOaEOe at her hRPe�   

                                                
��   ChLOGreQ� <RXQJ 3erVRQ aQG 7heLr )aPLOLeV �C3<)� $Ft 19�9� V 1��� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 

5LJhtV $Ft 19��� V �����  6ee $- CRRNe ³6tate 5eVpRQVLELOLt\ IRr ChLOGreQ LQ Care´ �3h' 7heVLV� 
8QLYerVLt\ RI 2taJR� ��1�� http���hGO�haQGOe�Qet�1�������9�� 3erVRQaO FRPPXQLFatLRQ IrRP / +arrLVRQ� 
�IRrPer %arrLVter� �'XQeGLQ� ��1��� 

��   CrLPeV $Ft 19�1� V 1��� 
��   CrLPeV $PeQGPeQt $Ft �1R �� ��11� VV 1�1� 19� aQG 19�$ Freate FrLPLQaO OLaELOLt\ IRr IaLOXre tR prRYLGe 

QeFeVVarLeV RI OLIe� Rr prRteFt IrRP LOO treatPeQt Rr LQMXr\ tR a FhLOG Rr a YXOQeraEOe aGXOt� 6eFtLRQ � RI the 
CrLPeV $Ft 19�1 GeILQeV a ³YXOQeraEOe aGXOt´ aV a perVRQ ZhR LV XQaEOe� E\ reaVRQ RI GeteQtLRQ� aJe� 
VLFNQeVV� PeQtaO LPpaLrPeQt� Rr aQ\ Rther FaXVe tR ZLthGraZ hLPVeOI Rr herVeOI IrRP the Fare aQG FharJe 
RI aQRther� 7he GeILQLtLRQ RI ³YXOQeraEOe aGXOt´ GReV QRt VpeFLI\ aQ aJe threVhROG� EXt Lt LV preVXPeG tR 
reIer tR perVRQV RYer 1�� 

��   'RPeVtLF 9LROeQFe $Ft 199�� V 11� 6ee IRr e[aPpOe� AR and Anor v RDH )C ChrLVtFhXrFh )$0������
��9�������� 

�9   CRQtraFeptLRQ 6terLOLVatLRQ aQG $ERrtLRQ $Ft 19�� aQG the $OFRhRO aQG 'rXJ $GGLFtLRQ $Ft 19���  7hLV 
Oatter OeJLVOatLRQ LV GXe tR Ee repeaOeG� 6XEVtaQFe $GGLFtLRQ �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� 
%LOO ��1�� 

9�  0eQtaO CapaFLt\ �CRPpXOVRr\ Care aQG 7reatPeQt� $Ft 199�� ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care 
aQG 5ehaELOLtatLRQ� $Ft ����� CrLPLQaO 3rRFeGXre �0eQtaOO\ ,PpaLreG 3erVRQV� $Ft ����� 

91   >��1�@ 1=)C ����� -XGJe C 3 6RPerYLOOe�  
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Mental capacity law in New Zealand 

)LJXre 1� 0eQtaO CapaFLt\ /aZ LQ 1eZ =eaOaQG 

1��� ,Q aGGLtLRQ tR the aGXOt JXarGLaQVhLp OaZ XQGer the 3335 $Ft� there LV aOVR FRPPRQ OaZ �FaVe 
OaZ�� aQG Rther OeJLVOatLRQ that LV reOeYaQt tR peRpOe ZhR OaFN FapaFLt\�  7he FRPPRQ OaZ 
prRYLGeV OeJaO teVtV RI FapaFLt\ LQ reVpeFt tR a raQJe RI VLtXatLRQV aQG traQVaFtLRQV� LQFOXGLQJ� 
FapaFLt\ tR PaNe a ZLOO �teVtaPeQtar\ FapaFLt\�� FapaFLt\ tR PaNe a JLIt� FapaFLt\ tR eQter LQtR 
a FRQtraFt� FapaFLt\ tR YRte� aQG FapaFLt\ tR FRQVeQt LQ the FRQte[t RI the FrLPLQaO OaZ� aQG 
partLFXOarO\ RI Ve[XaO RIIeQFeV�  7he OeJaO V\VteP reFRJQLVeV FapaFLt\ tR OLtLJate aQG the rROe 
RI a OLtLJatLRQ JXarGLaQ tR repreVeQt thRVe ZhR OaFN FapaFLt\ tR LQVtrXFt a OaZ\er���   

1��1 7here LV a ZLGe raQJe RI OeJLVOatLRQ LQ 1eZ =eaOaQG Zhere a perVRQ¶V FapaFLt\ IRr GeFLVLRQ�
PaNLQJ haV aQ LPpRrtaQt EearLQJ RQ the RperatLRQ RI the OaZ aQG peRpOe¶V aFFeVV tR Lt� 7he 
$FFLGeQt CRPpeQVatLRQ $Ft ���1� IRr e[aPpOe� prRYLGeV FRYer IRr FOaLPaQtV ZhR Pa\ haYe 
VXIIereG a traXPatLF EraLQ LQMXr\ aQG ZhR Pa\ Ee eLther LQFapaEOe Rr LQ QeeG RI VXppRrt tR 
aFFeVV aQG PaQaJe theLr eQtLtOePeQtV tR rehaELOLtatLRQ aQG FRPpeQVatLRQ���  7here LV a FOear 
Jap LQ the OaZ IRr \RXQJ perVRQV EetZeeQ the aJeV RI 1� aQG 1� ZhR OaFN FapaFLt\ aQG ZhR 
are LQ QeeG RI Fare aQG prRteFtLRQ� aV FXVtRG\ RrGerV XQGer the ChLOGreQ� <RXQJ 3erVRQV aQG 

                                                
��   -XGLFatXre $Ft 19��� 6FheGXOe � +LJh CRXrt 5XOeV� 3art � VXEpart �� aQG 'LVtrLFt CRXrt 5XOeV ��1�� 3art 

� VXEpart �� 
��   $ reFeQt repRrt RQ FOaLPaQtV¶ e[perLeQFeV ZLth the $CC appeaO prRFeVV GReV QRt aGGreVV IRr e[aPpOe� 

prREOePV $CC eQFRXQterV LQ FaVe PaQaJePeQt IRr FOaLPaQtV ZLth GLPLQLVheG FapaFLt\ IRr GeFLVLRQ�
PaNLQJ GXrLQJ the FOaLPV prRFeVV� $FFOaLP 2taJR Understanding the Problem: An analysis of ACC 
appeals process to identify barriers to access to justice for injured New Zealanders �$FFOaLP 2taJR aQG 
8QLYerVLt\ RI 2taJR /eJaO ,VVXeV CeQtre� 'XQeGLQ� ��1��� 
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theLr )aPLOLeV $Ft 19�9 e[pLre ZheQ the perVRQ attaLQV the aJe RI 1�� aQG the 3335 $Ft 
JeQeraOO\ GReV QRt appO\ XQtLO a perVRQ tXrQV 1����  7here are FrLPLQaO RIIeQFeV that reFRJQLVe 
Ve[XaO e[pORLtatLRQ�� Rr QeJOeFt Rr aEXVe RI YXOQeraEOe aGXOtV ZhR Pa\ OaFN FapaFLt\���  
3rRteFtLRQ RrGerV haYe EeeQ PaGe Zhere there haV EeeQ GRPeVtLF YLROeQFe tRZarGV peRpOe 
ZhR OaFN FapaFLt\���  6RPe OeJLVOatLRQ that JRYerQV Zhat FaQ aQG FaQQRt Ee GRQe IRr peRpOe 
OaFNLQJ FapaFLt\ Pa\ Ee YLeZeG aV paterQaOLVtLF aQG RXt�GateG��9 

1��� 7here LV OeJLVOatLRQ ZLth FRPpXOVRr\ pRZerV XQGer PeQtaO heaOth OaZ aQG the OaZ IRr peRpOe 
ZLth LQteOOeFtXaO GLVaELOLtLeV ZhR FRPPLt FrLPLQaO RIIeQFeV that aIIeFtV peRpOe ZhR OaFN 
FapaFLt\�9�   

Mental Health (Compulsory Assessment and Treatment) Act 1992 (MH(CAT) Act) 

1��� 7he 0+�C$7� $Ft prRYLGeV a FLYLO FRPPLtPeQt prRFeVV XQGer ZhLFh peRpOe ZhR are 
FRQVLGereG tR Ee ³PeQtaOO\ GLVRrGereG´  Pa\ Ee pOaFeG XQGer FRPpXOVRr\ aVVeVVPeQt aQG 
treatPeQt�  7he 0+�C$7� $Ft¶V FrLterLa IRr FRPpXOVLRQ are QRt EaVeG RQ FapaFLt\ EXt RQ a 
VpeFLaO OeJaO teVt RI ³PeQtaO GLVRrGer´ �EaVeG RQ the preVeQFe RI GLVFrete PeQtaO pheQRPeQa� 
aQG a VerLRXV threat RI harP tR VeOI Rr RtherV� Rr VerLRXVO\ GLPLQLVheG FapaFLt\ tR Fare IRr VeOI� 

1��� 0eQtaO heaOth OeJLVOatLRQ aQG PeQtaO FapaFLt\ OeJLVOatLRQ haYe Yer\ GLIIereQt aLPV� 7he 
0+�C$7� $Ft prRYLGeV pRZerV IRr the GeteQtLRQ aQG treatPeQt RI a perVRQ ZLth a PeQtaO 
GLVRrGer� LI QeFeVVar\ ZLthRXt that perVRQ¶V FRQVeQt�  ,t LV prLParLO\ FRQFerQeG ZLth the 
reGXFtLRQ RI rLVN� ERth tR the patLeQt aQG tR RtherV� XVLQJ FRPpXOVLRQ Zhere QeFeVVar\�  %\ 
FRQtraVt� PeQtaO FapaFLt\ OeJLVOatLRQ� VXFh aV the 3335 $Ft� LV FRQFerQeG ZLth eQaEOLQJ aQG 
VXppRrtLQJ peRpOe tR PaNe theLr RZQ GeFLVLRQV Zhere pRVVLEOe�  :hLOVt there LV a QeeG tR 
prRteFt peRpOe� the OeJLVOatLRQ LV QRt LQteQGeG tR prRYLGe FRerFLYe pRZerV �ZhLFh FaQ aOVR Ee 
a prREOeP� aV GLVFXVVeG aERYe�� 

1��� 7he LQterIaFe EetZeeQ the FRPpXOVRr\ pRZerV XQGer the 0+�C$7� $Ft aQG the 3335 $Ft LV 
QRt eQtLreO\ FOear aQG VRPetLPeV the FRXrt haV a FhRLFe RYer ZhLFh $Ft tR XVe�  ,Q CaQterEXr\ 
'LVtrLFt +eaOth %RarG Y 0+�91 the )aPLO\ CRXrt FRQILrPeG that the 0+�C$7� $Ft FaQQRt Ee 
XVeG tR Neep a patLeQt ZLth GePeQtLa LQ hRVpLtaO aJaLQVt her ZLVheV IRr the pXrpRVe RI 
prRYLGLQJ IRr the patLeQt¶V ph\VLFaO� QRt PeQtaO� heaOthFare� GeVpLte VXFh Fare QRt EeLQJ 
aYaLOaEOe at her hRPe�   

                                                
��   ChLOGreQ� <RXQJ 3erVRQ aQG 7heLr )aPLOLeV �C3<)� $Ft 19�9� V 1��� 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 

5LJhtV $Ft 19��� V �����  6ee $- CRRNe ³6tate 5eVpRQVLELOLt\ IRr ChLOGreQ LQ Care´ �3h' 7heVLV� 
8QLYerVLt\ RI 2taJR� ��1�� http���hGO�haQGOe�Qet�1�������9�� 3erVRQaO FRPPXQLFatLRQ IrRP / +arrLVRQ� 
�IRrPer %arrLVter� �'XQeGLQ� ��1��� 

��   CrLPeV $Ft 19�1� V 1��� 
��   CrLPeV $PeQGPeQt $Ft �1R �� ��11� VV 1�1� 19� aQG 19�$ Freate FrLPLQaO OLaELOLt\ IRr IaLOXre tR prRYLGe 

QeFeVVarLeV RI OLIe� Rr prRteFt IrRP LOO treatPeQt Rr LQMXr\ tR a FhLOG Rr a YXOQeraEOe aGXOt� 6eFtLRQ � RI the 
CrLPeV $Ft 19�1 GeILQeV a ³YXOQeraEOe aGXOt´ aV a perVRQ ZhR LV XQaEOe� E\ reaVRQ RI GeteQtLRQ� aJe� 
VLFNQeVV� PeQtaO LPpaLrPeQt� Rr aQ\ Rther FaXVe tR ZLthGraZ hLPVeOI Rr herVeOI IrRP the Fare aQG FharJe 
RI aQRther� 7he GeILQLtLRQ RI ³YXOQeraEOe aGXOt´ GReV QRt VpeFLI\ aQ aJe threVhROG� EXt Lt LV preVXPeG tR 
reIer tR perVRQV RYer 1�� 

��   'RPeVtLF 9LROeQFe $Ft 199�� V 11� 6ee IRr e[aPpOe� AR and Anor v RDH )C ChrLVtFhXrFh )$0������
��9�������� 

�9   CRQtraFeptLRQ 6terLOLVatLRQ aQG $ERrtLRQ $Ft 19�� aQG the $OFRhRO aQG 'rXJ $GGLFtLRQ $Ft 19���  7hLV 
Oatter OeJLVOatLRQ LV GXe tR Ee repeaOeG� 6XEVtaQFe $GGLFtLRQ �CRPpXOVRr\ $VVeVVPeQt aQG 7reatPeQt� 
%LOO ��1�� 

9�  0eQtaO CapaFLt\ �CRPpXOVRr\ Care aQG 7reatPeQt� $Ft 199�� ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care 
aQG 5ehaELOLtatLRQ� $Ft ����� CrLPLQaO 3rRFeGXre �0eQtaOO\ ,PpaLreG 3erVRQV� $Ft ����� 

91   >��1�@ 1=)C ����� -XGJe C 3 6RPerYLOOe�  
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1��� 8QGer the 0+�C$7� $Ft� PeQtaO FapaFLt\ LV OarJeO\ LrreOeYaQt� aV the $Ft GReV QRt VpeFLILFaOO\ 
reTXLre a FRPpXOVRr\ patLeQt¶V FapaFLt\ tR FRQVeQt tR theLr pV\FhLatrLF treatPeQt tR Ee IRrPaOO\ 
aVVeVVeG at LQterYaOV� Rr tR Ee taNeQ LQtR aFFRXQt LQ GeFLGLQJ RQ theLr GeteQtLRQ�   $ VtXG\ haV 
VhRZQ that RI thRVe patLeQtV XQGer FRPpXOVRr\ treatPeQt LQ 1eZ =eaOaQG� PaQ\ RI ZhRP are 
XQGer FRPPXQLt\ treatPeQt RrGerV� a VLJQLILFaQt prRpRrtLRQ ± perhapV aV PaQ\ aV tZR�thLrGV 
RI LQYROXQtar\ patLeQtV í PLJht retaLQ the FapaFLt\ tR aJree ZLth� Rr reIXVe� theLr prRpRVeG 
FRXrVe RI pV\FhLatrLF treatPeQt� 7hereIRre� pRteQtLaOO\ RQO\ RQe�thLrG RI LQYROXQtar\ patLeQtV GR 
QRt haYe FapaFLt\ IRr GeFLVLRQ�PaNLQJ aIIeFtLQJ theLr Fare�9� 

1��� 7he 1eZ =eaOaQG PeQtaO heaOth V\VteP haV aQ ePphaVLV RQ LQIRrPaO Fare� 7he VaIeJXarGV 
aYaLOaEOe tR patLeQtV VXEMeFt tR FRPpXOVRr\ pRZerV� VXFh aV the ZatFhGRJ rROe RI the 'LVtrLFt 
,QVpeFtRr� GR QRt appO\ tR LQIRrPaO patLeQtV ZhR are QRt VXEMeFt tR the 0+�C$7� $Ft� 7R Gate� 
there haV EeeQ QR FRQVLGeratLRQ E\ the 1eZ =eaOaQG *RYerQPeQt RI the (QJOLVh OaZ reIRrPV 
FRQFerQLQJ the pRVLtLRQ RI FRPpOLaQt peRpOe ZhR OaFN FapaFLt\ aQG GR QRt REMeFt tR theLr 
GeteQtLRQ LQ Fare IaFLOLtLeV� ZhR are eIIeFtLYeO\ GeprLYeG RI theLr OLEert\ EXt are QRt XQGer the 
0+�C$7� $Ft�9� 

1��� 7here LV a FRPpOe[ LQterIaFe EetZeeQ theVe tZR OeJLVOatLYe reJLPeV� partLFXOarO\ Zhere aQ 
LQGLYLGXaO OaFNV FapaFLt\ tR FRQVeQt tR Rr reIXVe treatPeQt�  3rREOePV LQFOXGe� the e[teQt tR 
ZhLFh the prRper treatPeQt LV IRr a ³PeQtaO GLVRrGer´ aQG ZRXOG thereIRre Ee aXthRrLVeG XQGer 
the 0+�C$7� $Ft� Rr treatPeQt LV IRr a JeQeraO PeGLFaO FRQGLtLRQ that LV EeLQJ prRYLGeG RQ a 
³YROXQtar\´ EaVLV� hRZ the preVXPptLRQ RI FRPpeteQFe RperateV LQ theVe FLrFXPVtaQFeV� aQG 
Zhether the prRYLVLRQV RI the 3335 $Ft ± rather thaQ the 0+�$C7� $Ft ± VhRXOG appO\� VLQFe 
Lt LV OLNeO\ tR Ee OeVV reVtrLFtLYe RI a perVRQ¶V hXPaQ rLJhtV aQG IreeGRP RI aFtLRQ�  

Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 (IDCCR Act) 

1��9 7he ,'CC5 $Ft LV XQLTXe tR 1eZ =eaOaQG�9�  ,t prRYLGeV IRr FRPpXOVRr\ Fare aQG rehaELOLtatLRQ 
ZLthLQ the heaOth V\VteP RI perVRQV ZLth aQ LQteOOeFtXaO GLVaELOLt\ ZhR FRPPLt FrLPLQaO RIIeQFeV 
aQG ZhR are QR ORQJer VXEMeFt tR the FrLPLQaO MXVtLFe V\VteP �reIerreG tR aV ³Fare reFLpLeQtV´ 
Rr ³VpeFLaO Fare reFLpLeQtV´��  7here are tZR prLQFLpaO pathZa\V LQtR the Fare reJLPe XQGer thLV 
$Ft�  7he PRVt FRPPRQ rRXte LV a FRXrt RrGer XpRQ EeLQJ IRXQG XQILt tR VtaQG trLaO� IRXQG QRt 
JXLOt\ RQ the EaVLV RI LQVaQLt\� Rr FRQYLFteG RI aQ LPprLVRQaEOe RIIeQFe�9�  5areO\� a prLVRQ 
PaQaJer ZLOO aFtLYate the VeFRQG rRXte� E\ appO\LQJ IRr the PaNLQJ RI a Fare RrGer XQGer V �9 
RI the ,'CC5 $Ft�9� 

1��� (OLJLELOLt\ LV GeterPLQeG E\ appOLFatLRQ RI a teVt EaVeG RQ aVVeVVeG ,4 aQG VRFLaO IXQFtLRQLQJ�  
7he $Ft GeILQeV aQ LQteOOeFtXaO GLVaELOLt\ aV a perPaQeQt LPpaLrPeQt that haV PaQLIeVteG 
GXrLQJ the GeYeORpPeQtaO perLRG RI the perVRQ aQG reVXOtV LQ VLJQLILFaQtO\ VXE�aYeraJe JeQeraO 

                                                
9�   - 6NLpZRrth ³6hRXOG ,QYROXQtar\ 3atLeQtV ZLth CapaFLt\ +aYe the 5LJht tR 5eIXVe 7reatPeQt´ LQ - 

'aZVRQ aQG . *OeGhLOO New Zealand’s Mental Health Act in Practice �983� :eOOLQJtRQ� ��1�� at �1��  
6ee aOVR /eppLQJ� 6taQO\ aQG 7XrQer� aERYe Q �9 aQG GLVFXVVeG LQ Chapter 1$ RI thLV repRrt� 

9�  6ee Chapter � í /LEert\ 6aIeJXarGV� IRr GLVFXVVLRQ RI the LQterIaFe EetZeeQ 0+�C$7� $Ft aQG the 3335 
$Ft� 

9�   6ee : %rRRNEaQNV ´)Xrther 5eIRrP RI 8QILtQeVV tR 6taQG 7rLaO´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 
��1� 

9�   CrLPLQaO 3rRFeGXre �0eQtaOO\ ,PpaLreG 3erVRQV� $Ft ����� V ������E� �GeteQtLRQ LQ a VeFXre IaFLOLt\ RI a 
GeIeQGaQt IRXQG XQILt tR VtaQG trLaO Rr LQVaQe aV a VpeFLaO Fare reFLpLeQt� aQG V ���1��E� �RrGerV GeFOarLQJ 
a GeIeQGaQt IRXQG XQILt tR VtaQG trLaO Rr LQVaQe aV a Fare reFLpLeQt tR reFeLYe Fare XQGer a Fare 
prRJraPPe�� 

9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V �9 aOORZV a PaQaJer RI a prLVRQ 
�LQ the FaVe RI a VerYLQJ prLVRQer� Rr the 'LreFtRr RI $rea 0eQtaO +eaOth 6erYLFeV �'$+06� �LQ the FaVe 
RI a IRrPer VpeFLaO patLeQt� tR appO\ IRr aQ aVVeVVPeQt LI there are reaVRQaEOe JrRXQGV IRr EeOLeYLQJ that 
the perVRQ haV aQ LQteOOeFtXaO GLVaELOLt\� 

�� 
 

LQteOOLJeQFe �,4 OeVV thaQ ��� aQG VLJQLILFaQt GeILFLtV LQ aGaptLYe IXQFtLRQLQJ�9�  :heQ a 
FRPpXOVRr\ Fare RrGer LV PaGe� the MXGJe PXVt VpeFLI\ the terP RI that RrGer� ZLth a Pa[LPXP 
RI three \earV�9�  7he FRXrt reYLeZV the Fare aQG rehaELOLtatLRQ pOaQ at VL[ PRQthV EXt RQO\ haV 
the pRZer tR reFRPPeQG FhaQJeV�  Care reFLpLeQtV are OeJaOO\ repreVeQteG at VRPe VtaJeV 
RI the prRFeeGLQJV aQG there are VL[�PRQthO\ FOLQLFaO reYLeZV� +RZeYer� there LV QR RQJRLQJ 
LQGepeQGeQt VFrXtLQ\ RI Zhether the Fare reFLpLeQt FRQtLQXeV tR Peet the FrLterLa RI LQteOOeFtXaO 
GLVaELOLt\�99  6peFLaOLVt aVVeVVRrV are GeVLJQateG E\ the 'LreFtRr�*eQeraO RI +eaOth aQG are 
TXaOLILeG heaOth aQG GLVaELOLt\ prRIeVVLRQaOV�  7heLr rROe LV tR aVVeVV the OeYeO RI rLVN pRVeG E\ 
the LQGLYLGXaO aQG tR tr\ aQG preGLFt the OLNeOLhRRG RI IXtXre EehaYLRXr�1�� 

1��1 ([LtLQJ the FRPpXOVRr\ Fare reJLPe FaQ Ee GLIILFXOt� partLFXOarO\ IRr Fare reFLpLeQtV ZhR are QRt 
OLNeO\ tR rehaELOLtate�  $V LQteOOeFtXaO GLVaELOLt\ LV GeILQeG LQ the $Ft aV a perPaQeQt VtatXV� the 
RQJRLQJ GeteQtLRQ RI peRpOe XQGer the reJLPe preVeQtV a FRQXQGrXP� aV there LV QR JXaraQtee 
that rehaELOLtatLRQ ZLOO QeFeVVarLO\ reGXFe rLVN IaFtRrV� there LV pRteQtLaO IRr aQ LQGeILQLte 
VeQteQFLQJ reJLPe ZLth GLVprRpRrtLRQateO\ VeYere LQIrLQJePeQtV RQ aQ LQGLYLGXaO¶V OLEert\� ,Q 
RIDCA Central v VM�1�1  the CRXrt RI $ppeaO heOG the prLQFLpOe RI prRpRrtLRQaOLt\ reTXLreG there 
tR Ee a EaOaQFe EetZeeQ the QeeG tR prRteFt the FRPPXQLt\ aQG the OLEert\ LQtereVtV RI the 
Fare reFLpLeQt LQ e[teQGLQJ a FRPpXOVRr\ Fare RrGer�  7he CRXrt FRQFOXGeG that aQ\ ³RrGer 
PXVt Ee the OeaVt FRerFLYe aQG reVtrLFtLYe RptLRQ aYaLOaEOe´�  

1��� :hLOe the e[preVVeG aLP RI the ,'CC5 $Ft LV tR OLPLt the GeteQtLRQ perLRG tR a Pa[LPXP RI 
three \earV� LQ reaOLt\ the IaLOXre RI the OeJLVOatXre tR GeILQe FrLterLa OLPLtLQJ the FRXrtV¶ aELOLt\ tR 
e[teQG VXFh RrGerV haV repeateGO\ reVXOteG LQ a Ge IaFtR pRVLtLRQ ZhereE\ FRPpXOVRr\ Fare 
rLVNV EeFRPLQJ LQGeILQLte preYeQtLYe GeteQtLRQ�1�� ,Q a GLVVeQtLQJ RpLQLRQ LQ the appOLFatLRQ IRr 
OeaYe tR appeaO LQ VM, %araJZaQath - hLJhOLJhteG the ³GLIILFXOt EaOaQFe´ EetZeeQ prRteFtLQJ 
the FRPPXQLt\ IrRP ORZ OeYeO RIIeQGLQJ E\ LQGLYLGXaOV� ZhR EeFaXVe RI LQteOOeFtXaO GLVaELOLt\ 
are QRt OeJaOO\ reVpRQVLEOe� aQG the hXPaQ rLJhtV RI VXFh peRpOe� 1�� 

                                                
9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V ��1�� V ���� VtateV that the 

GeYeORpPeQtaO perLRG RI a perVRQ ³JeQeraOO\ ILQLVheV ZheQ the perVRQ tXrQV 1� \earV´�  (YLGeQFe QRZ 
VhRZV that FRJQLtLYe GeYeORpPeQt taNeV pOaFe at OeaVt XQtLO the PLG���V� aQG LV GepeQGeQt RQ a perVRQ¶V 
GeYeORpPeQtaO eQYLrRQPeQt�  2IteQ Fare reFLpLeQtV ZhR EeeQ raLVeG LQ a GeYeORpPeQtaOO\ GeprLYeG 
FLrFXPVtaQFeV ZLOO VhRZ VLJQLILFaQt LPprRYePeQt LQ FRJQLtLYe IXQFtLRQLQJ�  7hLV haV aOreaG\ reVXOteG LQ 
VRPe Fare reFLpLeQtV QR ORQJer PeetLQJ the FrLterLa RI LQteOOeFtXaO GLVaELOLt\ aQG XQGer V ����� the ,'CC5 
$Ft GReV QRt appO\�  (PaLO IrRP $QthRQ\ 'XQFaQ �1atLRQaO $GYLVRr tR the ,'CC5 $Ft� 0LQLVtr\ RI +eaOth� 
tR $ 'RXJOaVV reJarGLQJ the ,'CC5 $Ft �� 2FtREer ��1��� 

9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V ��� 
99   )Rr e[aPpOe� LQ a FaVe Zhere the ZrLter repreVeQteG the Fare reFLpLeQt� the LQLtLaO aVVeVVPeQt 

XQGertaNeQ LQ the FrLPLQaO FRXrt ZaV EaVeG RQ repRrtV 1� \earV prLRr aQG there haG QRt EeeQ a 
reaVVeVVPeQt RI the Fare reFLpLeQt¶V aGaptLYe IXQFtLRQLQJ IRr the pXrpRVe RI ErLQJLQJ the perVRQ XQGer 
the ,'CC5 $Ft reJLPe� 

1��   0LQLVtr\ RI +eaOth Guidelines for the Role and Function of Specialist Assessors under the Intellectual 
Disability (Compulsory Care and Rehabilitation) Act 2003 �0LQLVtr\ RI +eaOth� :eOOLQJtRQ� ����� at �í��  
7heVe JXLGeOLQeV haYe QRt EeeQ reYLeZeG VLQFe RrLJLQaOO\ pXEOLVheG aQG the PeaVXreV IRr preGLFtLYe rLVN 
haYe QRt EeeQ traQVOateG LQtR the 1eZ =eaOaQG FRQte[t�

1�1   Regional Intellectual Disability Care Agency Central v VM >��1�@ %C/ �9�� >��11@ 1=C$ ��9 at >9��a�@� 
7he appeaO XpheOG a +LJh CRXrt GeFLVLRQ, VM v RIDCA Central (Regional Intellectual Disability Care 
Agency) +C :eOOLQJtRQ C,9����9�������1 �6LPRQ )raQFe -��  ,Q ERth VM aQG aQRther +LJh CRXrt 
appeaO� L v Regional Intellectual Disability Care Agency Central  +C :eOOLQJtRQ C,9���1������1��9 
�0aOORQ -�� the Fare reFLpLeQtV Zere ZRPeQ LQ theLr PLG�IRrtLeV ZhR haG aVVaXOteG aQG threateQeG 
YLROeQFe aJaLQVt theLr FareJLYerV�  3rLRr tR EeLQJ XQGer FRPpXOVRr\ Fare RrGerV the\ haG OarJeO\ OLYeG LQ 
the FRPPXQLt\ ZLth VXppRrteG Fare� 

1��   : %rRRNEaQNV ³0aQaJLQJ the FhaOOeQJeV aQG prRteFtLQJ the rLJhtV RI LQteOOeFtXaOO\ GLVaEOeG RIIeQGerV´ 
LQ % 0F6herr\ aQG , )reFNOetRQ �eGV� Coercive Care: Rights, Law and Policy �5RXtOeGJe� $ELQJtRQ 2[RQ� 
��1�� at �19� 

1��  RIDCA Central (Regional Intellectual Disability Care Agency) v VM >��1�@ 1=C$ �1� at >1�@� 
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1��� 8QGer the 0+�C$7� $Ft� PeQtaO FapaFLt\ LV OarJeO\ LrreOeYaQt� aV the $Ft GReV QRt VpeFLILFaOO\ 
reTXLre a FRPpXOVRr\ patLeQt¶V FapaFLt\ tR FRQVeQt tR theLr pV\FhLatrLF treatPeQt tR Ee IRrPaOO\ 
aVVeVVeG at LQterYaOV� Rr tR Ee taNeQ LQtR aFFRXQt LQ GeFLGLQJ RQ theLr GeteQtLRQ�   $ VtXG\ haV 
VhRZQ that RI thRVe patLeQtV XQGer FRPpXOVRr\ treatPeQt LQ 1eZ =eaOaQG� PaQ\ RI ZhRP are 
XQGer FRPPXQLt\ treatPeQt RrGerV� a VLJQLILFaQt prRpRrtLRQ ± perhapV aV PaQ\ aV tZR�thLrGV 
RI LQYROXQtar\ patLeQtV í PLJht retaLQ the FapaFLt\ tR aJree ZLth� Rr reIXVe� theLr prRpRVeG 
FRXrVe RI pV\FhLatrLF treatPeQt� 7hereIRre� pRteQtLaOO\ RQO\ RQe�thLrG RI LQYROXQtar\ patLeQtV GR 
QRt haYe FapaFLt\ IRr GeFLVLRQ�PaNLQJ aIIeFtLQJ theLr Fare�9� 

1��� 7he 1eZ =eaOaQG PeQtaO heaOth V\VteP haV aQ ePphaVLV RQ LQIRrPaO Fare� 7he VaIeJXarGV 
aYaLOaEOe tR patLeQtV VXEMeFt tR FRPpXOVRr\ pRZerV� VXFh aV the ZatFhGRJ rROe RI the 'LVtrLFt 
,QVpeFtRr� GR QRt appO\ tR LQIRrPaO patLeQtV ZhR are QRt VXEMeFt tR the 0+�C$7� $Ft� 7R Gate� 
there haV EeeQ QR FRQVLGeratLRQ E\ the 1eZ =eaOaQG *RYerQPeQt RI the (QJOLVh OaZ reIRrPV 
FRQFerQLQJ the pRVLtLRQ RI FRPpOLaQt peRpOe ZhR OaFN FapaFLt\ aQG GR QRt REMeFt tR theLr 
GeteQtLRQ LQ Fare IaFLOLtLeV� ZhR are eIIeFtLYeO\ GeprLYeG RI theLr OLEert\ EXt are QRt XQGer the 
0+�C$7� $Ft�9� 

1��� 7here LV a FRPpOe[ LQterIaFe EetZeeQ theVe tZR OeJLVOatLYe reJLPeV� partLFXOarO\ Zhere aQ 
LQGLYLGXaO OaFNV FapaFLt\ tR FRQVeQt tR Rr reIXVe treatPeQt�  3rREOePV LQFOXGe� the e[teQt tR 
ZhLFh the prRper treatPeQt LV IRr a ³PeQtaO GLVRrGer´ aQG ZRXOG thereIRre Ee aXthRrLVeG XQGer 
the 0+�C$7� $Ft� Rr treatPeQt LV IRr a JeQeraO PeGLFaO FRQGLtLRQ that LV EeLQJ prRYLGeG RQ a 
³YROXQtar\´ EaVLV� hRZ the preVXPptLRQ RI FRPpeteQFe RperateV LQ theVe FLrFXPVtaQFeV� aQG 
Zhether the prRYLVLRQV RI the 3335 $Ft ± rather thaQ the 0+�$C7� $Ft ± VhRXOG appO\� VLQFe 
Lt LV OLNeO\ tR Ee OeVV reVtrLFtLYe RI a perVRQ¶V hXPaQ rLJhtV aQG IreeGRP RI aFtLRQ�  

Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 (IDCCR Act) 

1��9 7he ,'CC5 $Ft LV XQLTXe tR 1eZ =eaOaQG�9�  ,t prRYLGeV IRr FRPpXOVRr\ Fare aQG rehaELOLtatLRQ 
ZLthLQ the heaOth V\VteP RI perVRQV ZLth aQ LQteOOeFtXaO GLVaELOLt\ ZhR FRPPLt FrLPLQaO RIIeQFeV 
aQG ZhR are QR ORQJer VXEMeFt tR the FrLPLQaO MXVtLFe V\VteP �reIerreG tR aV ³Fare reFLpLeQtV´ 
Rr ³VpeFLaO Fare reFLpLeQtV´��  7here are tZR prLQFLpaO pathZa\V LQtR the Fare reJLPe XQGer thLV 
$Ft�  7he PRVt FRPPRQ rRXte LV a FRXrt RrGer XpRQ EeLQJ IRXQG XQILt tR VtaQG trLaO� IRXQG QRt 
JXLOt\ RQ the EaVLV RI LQVaQLt\� Rr FRQYLFteG RI aQ LPprLVRQaEOe RIIeQFe�9�  5areO\� a prLVRQ 
PaQaJer ZLOO aFtLYate the VeFRQG rRXte� E\ appO\LQJ IRr the PaNLQJ RI a Fare RrGer XQGer V �9 
RI the ,'CC5 $Ft�9� 

1��� (OLJLELOLt\ LV GeterPLQeG E\ appOLFatLRQ RI a teVt EaVeG RQ aVVeVVeG ,4 aQG VRFLaO IXQFtLRQLQJ�  
7he $Ft GeILQeV aQ LQteOOeFtXaO GLVaELOLt\ aV a perPaQeQt LPpaLrPeQt that haV PaQLIeVteG 
GXrLQJ the GeYeORpPeQtaO perLRG RI the perVRQ aQG reVXOtV LQ VLJQLILFaQtO\ VXE�aYeraJe JeQeraO 

                                                
9�   - 6NLpZRrth ³6hRXOG ,QYROXQtar\ 3atLeQtV ZLth CapaFLt\ +aYe the 5LJht tR 5eIXVe 7reatPeQt´ LQ - 

'aZVRQ aQG . *OeGhLOO New Zealand’s Mental Health Act in Practice �983� :eOOLQJtRQ� ��1�� at �1��  
6ee aOVR /eppLQJ� 6taQO\ aQG 7XrQer� aERYe Q �9 aQG GLVFXVVeG LQ Chapter 1$ RI thLV repRrt� 

9�  6ee Chapter � í /LEert\ 6aIeJXarGV� IRr GLVFXVVLRQ RI the LQterIaFe EetZeeQ 0+�C$7� $Ft aQG the 3335 
$Ft� 

9�   6ee : %rRRNEaQNV ´)Xrther 5eIRrP RI 8QILtQeVV tR 6taQG 7rLaO´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 
��1� 

9�   CrLPLQaO 3rRFeGXre �0eQtaOO\ ,PpaLreG 3erVRQV� $Ft ����� V ������E� �GeteQtLRQ LQ a VeFXre IaFLOLt\ RI a 
GeIeQGaQt IRXQG XQILt tR VtaQG trLaO Rr LQVaQe aV a VpeFLaO Fare reFLpLeQt� aQG V ���1��E� �RrGerV GeFOarLQJ 
a GeIeQGaQt IRXQG XQILt tR VtaQG trLaO Rr LQVaQe aV a Fare reFLpLeQt tR reFeLYe Fare XQGer a Fare 
prRJraPPe�� 

9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V �9 aOORZV a PaQaJer RI a prLVRQ 
�LQ the FaVe RI a VerYLQJ prLVRQer� Rr the 'LreFtRr RI $rea 0eQtaO +eaOth 6erYLFeV �'$+06� �LQ the FaVe 
RI a IRrPer VpeFLaO patLeQt� tR appO\ IRr aQ aVVeVVPeQt LI there are reaVRQaEOe JrRXQGV IRr EeOLeYLQJ that 
the perVRQ haV aQ LQteOOeFtXaO GLVaELOLt\� 

�� 
 

LQteOOLJeQFe �,4 OeVV thaQ ��� aQG VLJQLILFaQt GeILFLtV LQ aGaptLYe IXQFtLRQLQJ�9�  :heQ a 
FRPpXOVRr\ Fare RrGer LV PaGe� the MXGJe PXVt VpeFLI\ the terP RI that RrGer� ZLth a Pa[LPXP 
RI three \earV�9�  7he FRXrt reYLeZV the Fare aQG rehaELOLtatLRQ pOaQ at VL[ PRQthV EXt RQO\ haV 
the pRZer tR reFRPPeQG FhaQJeV�  Care reFLpLeQtV are OeJaOO\ repreVeQteG at VRPe VtaJeV 
RI the prRFeeGLQJV aQG there are VL[�PRQthO\ FOLQLFaO reYLeZV� +RZeYer� there LV QR RQJRLQJ 
LQGepeQGeQt VFrXtLQ\ RI Zhether the Fare reFLpLeQt FRQtLQXeV tR Peet the FrLterLa RI LQteOOeFtXaO 
GLVaELOLt\�99  6peFLaOLVt aVVeVVRrV are GeVLJQateG E\ the 'LreFtRr�*eQeraO RI +eaOth aQG are 
TXaOLILeG heaOth aQG GLVaELOLt\ prRIeVVLRQaOV�  7heLr rROe LV tR aVVeVV the OeYeO RI rLVN pRVeG E\ 
the LQGLYLGXaO aQG tR tr\ aQG preGLFt the OLNeOLhRRG RI IXtXre EehaYLRXr�1�� 

1��1 ([LtLQJ the FRPpXOVRr\ Fare reJLPe FaQ Ee GLIILFXOt� partLFXOarO\ IRr Fare reFLpLeQtV ZhR are QRt 
OLNeO\ tR rehaELOLtate�  $V LQteOOeFtXaO GLVaELOLt\ LV GeILQeG LQ the $Ft aV a perPaQeQt VtatXV� the 
RQJRLQJ GeteQtLRQ RI peRpOe XQGer the reJLPe preVeQtV a FRQXQGrXP� aV there LV QR JXaraQtee 
that rehaELOLtatLRQ ZLOO QeFeVVarLO\ reGXFe rLVN IaFtRrV� there LV pRteQtLaO IRr aQ LQGeILQLte 
VeQteQFLQJ reJLPe ZLth GLVprRpRrtLRQateO\ VeYere LQIrLQJePeQtV RQ aQ LQGLYLGXaO¶V OLEert\� ,Q 
RIDCA Central v VM�1�1  the CRXrt RI $ppeaO heOG the prLQFLpOe RI prRpRrtLRQaOLt\ reTXLreG there 
tR Ee a EaOaQFe EetZeeQ the QeeG tR prRteFt the FRPPXQLt\ aQG the OLEert\ LQtereVtV RI the 
Fare reFLpLeQt LQ e[teQGLQJ a FRPpXOVRr\ Fare RrGer�  7he CRXrt FRQFOXGeG that aQ\ ³RrGer 
PXVt Ee the OeaVt FRerFLYe aQG reVtrLFtLYe RptLRQ aYaLOaEOe´�  

1��� :hLOe the e[preVVeG aLP RI the ,'CC5 $Ft LV tR OLPLt the GeteQtLRQ perLRG tR a Pa[LPXP RI 
three \earV� LQ reaOLt\ the IaLOXre RI the OeJLVOatXre tR GeILQe FrLterLa OLPLtLQJ the FRXrtV¶ aELOLt\ tR 
e[teQG VXFh RrGerV haV repeateGO\ reVXOteG LQ a Ge IaFtR pRVLtLRQ ZhereE\ FRPpXOVRr\ Fare 
rLVNV EeFRPLQJ LQGeILQLte preYeQtLYe GeteQtLRQ�1�� ,Q a GLVVeQtLQJ RpLQLRQ LQ the appOLFatLRQ IRr 
OeaYe tR appeaO LQ VM, %araJZaQath - hLJhOLJhteG the ³GLIILFXOt EaOaQFe´ EetZeeQ prRteFtLQJ 
the FRPPXQLt\ IrRP ORZ OeYeO RIIeQGLQJ E\ LQGLYLGXaOV� ZhR EeFaXVe RI LQteOOeFtXaO GLVaELOLt\ 
are QRt OeJaOO\ reVpRQVLEOe� aQG the hXPaQ rLJhtV RI VXFh peRpOe� 1�� 

                                                
9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V ��1�� V ���� VtateV that the 

GeYeORpPeQtaO perLRG RI a perVRQ ³JeQeraOO\ ILQLVheV ZheQ the perVRQ tXrQV 1� \earV´�  (YLGeQFe QRZ 
VhRZV that FRJQLtLYe GeYeORpPeQt taNeV pOaFe at OeaVt XQtLO the PLG���V� aQG LV GepeQGeQt RQ a perVRQ¶V 
GeYeORpPeQtaO eQYLrRQPeQt�  2IteQ Fare reFLpLeQtV ZhR EeeQ raLVeG LQ a GeYeORpPeQtaOO\ GeprLYeG 
FLrFXPVtaQFeV ZLOO VhRZ VLJQLILFaQt LPprRYePeQt LQ FRJQLtLYe IXQFtLRQLQJ�  7hLV haV aOreaG\ reVXOteG LQ 
VRPe Fare reFLpLeQtV QR ORQJer PeetLQJ the FrLterLa RI LQteOOeFtXaO GLVaELOLt\ aQG XQGer V ����� the ,'CC5 
$Ft GReV QRt appO\�  (PaLO IrRP $QthRQ\ 'XQFaQ �1atLRQaO $GYLVRr tR the ,'CC5 $Ft� 0LQLVtr\ RI +eaOth� 
tR $ 'RXJOaVV reJarGLQJ the ,'CC5 $Ft �� 2FtREer ��1��� 

9�   ,QteOOeFtXaO 'LVaELOLt\ �CRPpXOVRr\ Care aQG 5ehaELOLtatLRQ� $Ft ����� V ��� 
99   )Rr e[aPpOe� LQ a FaVe Zhere the ZrLter repreVeQteG the Fare reFLpLeQt� the LQLtLaO aVVeVVPeQt 

XQGertaNeQ LQ the FrLPLQaO FRXrt ZaV EaVeG RQ repRrtV 1� \earV prLRr aQG there haG QRt EeeQ a 
reaVVeVVPeQt RI the Fare reFLpLeQt¶V aGaptLYe IXQFtLRQLQJ IRr the pXrpRVe RI ErLQJLQJ the perVRQ XQGer 
the ,'CC5 $Ft reJLPe� 

1��   0LQLVtr\ RI +eaOth Guidelines for the Role and Function of Specialist Assessors under the Intellectual 
Disability (Compulsory Care and Rehabilitation) Act 2003 �0LQLVtr\ RI +eaOth� :eOOLQJtRQ� ����� at �í��  
7heVe JXLGeOLQeV haYe QRt EeeQ reYLeZeG VLQFe RrLJLQaOO\ pXEOLVheG aQG the PeaVXreV IRr preGLFtLYe rLVN 
haYe QRt EeeQ traQVOateG LQtR the 1eZ =eaOaQG FRQte[t�

1�1   Regional Intellectual Disability Care Agency Central v VM >��1�@ %C/ �9�� >��11@ 1=C$ ��9 at >9��a�@� 
7he appeaO XpheOG a +LJh CRXrt GeFLVLRQ, VM v RIDCA Central (Regional Intellectual Disability Care 
Agency) +C :eOOLQJtRQ C,9����9�������1 �6LPRQ )raQFe -��  ,Q ERth VM aQG aQRther +LJh CRXrt 
appeaO� L v Regional Intellectual Disability Care Agency Central  +C :eOOLQJtRQ C,9���1������1��9 
�0aOORQ -�� the Fare reFLpLeQtV Zere ZRPeQ LQ theLr PLG�IRrtLeV ZhR haG aVVaXOteG aQG threateQeG 
YLROeQFe aJaLQVt theLr FareJLYerV�  3rLRr tR EeLQJ XQGer FRPpXOVRr\ Fare RrGerV the\ haG OarJeO\ OLYeG LQ 
the FRPPXQLt\ ZLth VXppRrteG Fare� 

1��   : %rRRNEaQNV ³0aQaJLQJ the FhaOOeQJeV aQG prRteFtLQJ the rLJhtV RI LQteOOeFtXaOO\ GLVaEOeG RIIeQGerV´ 
LQ % 0F6herr\ aQG , )reFNOetRQ �eGV� Coercive Care: Rights, Law and Policy �5RXtOeGJe� $ELQJtRQ 2[RQ� 
��1�� at �19� 

1��  RIDCA Central (Regional Intellectual Disability Care Agency) v VM >��1�@ 1=C$ �1� at >1�@� 

23



�� 
 

1��� 7he ,'CC5 $Ft haV QRt EeeQ reYLeZeG VLQFe Lt ZaV paVVeG� :heQ Lt ZaV ILrVt LQtrRGXFeG� a 
VLJQLILFaQt IXQGLQJ pRRO ZaV aOORFateG IrRP GLVaELOLt\ reVRXrFeV aQG there LV PRre pRteQtLaO LQ 
GLVaELOLt\ VerYLFeV IRr the prRYLVLRQ RI LQGLYLGXaOLVeG Fare paFNaJeV thaQ XQGer the 0+�C$7� 
$Ft�1�� ,Q a reFeQt VtXG\ RI peRpOe ZLth LQteOOeFtXaO GLVaELOLt\� OaZ\erV� aPRQJ RtherV� YRLFeG 
FRQFerQ that VRPe RI the prRFeGXraO aVpeFtV RI the ,'CC5 $Ft LPpaFteG RQ aFFeVV tR MXVtLFe 
E\ Fare reFLpLeQtV�1�� 7he $Ft aOVR GReV QRt FRYer the XQNQRZQ QXPEer RI prLVRQerV ZhR Pa\ 
OaFN FapaFLt\ thrRXJh LQteOOeFtXaO GLVaELOLtLeV Rr thRVe ZhR haYe VXIIereG EraLQ LQMXrLeV aQG 
Zere FRQYLFteG prLRr tR the $Ft FRPLQJ LQtR IRrFe�1�� 

The Code of Health and Disability Services Consumers’ Rights (the HDC Code)

1��� 7he +'C CRGe LV QRZ a FeQtraO part RI 1eZ =eaOaQG¶V heaOth aQG GLVaELOLt\ reJXOatRr\ 
IraPeZRrN�  7he LQterIaFe EetZeeQ the 3335 $Ft aQG the +'C CRGe IRr peRpOe ZhR OaFN 
FapaFLt\ LV QRt ZeOO XQGerVtRRG�  7he 3335 $Ft LV eVVeQtLaOO\ aERXt LQFapaFLt\ aQG the IRrPaO 
prRFeGXreV IRr the appRLQtPeQt RI VXEVtLtXte GeFLVLRQ�PaNerV IRr aGXOtV ZhR OaFN FapaFLt\ LQ 
a ZLGe raQJe RI VLtXatLRQV� VRPe RI ZhLFh FrRVV RYer LQtR heaOthFare GeOLYer\�  ,Q FRQtraVt� the 
aLP RI the +'C CRGe LV tR pOaFe patLeQtV at the heart RI heaOthFare GeFLVLRQ�PaNLQJ aQG� 
Zhere pRVVLEOe� ZLthRXt a VXEVtLtXte GeFLVLRQ�PaNer�  ,t LV FRQFerQeG ZLth LQIRrPaO prRFeGXreV 
IRr eQVXrLQJ that a patLeQt LV FapaEOe RI JLYLQJ FRQVeQt Rr reIXVaO tR a heaOthFare prRFeGXre 
aQG the VtaQGarGV tR Ee aGhereG tR E\ heaOth prRIeVVLRQaOV aQG prRYLGerV RI heaOthFare� 
'eFLVLRQV are PaGe eYer\ Ga\ E\� Rr IRr� peRpOe LQ the heaOth V\VteP ZhR Pa\ haYe 
GLPLQLVheG FapaFLt\ tR JLYe LQIRrPeG FRQVeQt tR heaOthFare prRFeGXreV� 

1��� CapaFLt\ tR PaNe aQ LQIRrPeG FhRLFe aQG JLYe LQIRrPeG FRQVeQt tR heaOthFare prRFeGXreV LV 
a Ne\ FRPpRQeQt tR eQVXrLQJ that the rLJhtV RI patLeQtV are prRteFteG XQGer 5LJhtV �� � aQG � 
RI the +'C CRGe�1��  'eFLVLRQ�PaNLQJ FapaFLt\ Pa\ EeFRPe aQ LVVXe LQ the heaOthFare VettLQJ 
Zhere a perVRQ¶V aELOLt\ tR JLYe LQIRrPeG FRQVeQt LV LQ TXeVtLRQ EeFaXVe RI theLr reIXVaO� IRr 
e[aPpOe� tR FRQVeQt tR a treatPeQt GeFLVLRQ Rr tR XQGerJR a QeeGV aVVeVVPeQt IRr the 
pXrpRVe RI aVVeVVLQJ the OeYeO RI RQJRLQJ Fare the\ reTXLre�1��  

1��� 8QOLNe the 3335 $Ft� the +'C CRGe GReV QRt GeILQe the FRQFept RI FapaFLt\ EXt Lt GReV 
reFRJQLVe the FRPPRQ OaZ preVXPptLRQ RI FRPpeteQFe �5LJht ����� aQG that thRVe ZLth 
LPpaLreG FapaFLt\ VhRXOG partLFLpate aV PXFh aV pRVVLEOe LQ GeFLVLRQV reJarGLQJ theLr 
heaOthFare �5LJht ������1�9  7he preVXPptLRQ RI FRPpeteQFe Pa\ RIteQ Ee eQtLreO\ apprRprLate 
LQ the FRQte[t RI OeJaO prRFeeGLQJV EXt Lt GReV QRt prRYLGe aQ aGeTXate IraPeZRrN IRr FOLQLFaO 

                                                
1��   (PaLO IrRP $QthRQ\ 'XQFaQ� 1atLRQaO $GYLVRr LQ the ,'CC5 $Ft ���� reJarGLQJ the ,'CC5 $Ft �� 

2FtREer ��1��� 
1��   0LrILQ�9eLtFh� *ateV� 'LeVIeOG aQG RtherV� aERYe Q �1 at YLLL�  7hLV VtXG\ reFRPPeQGeG that there QeeGeG 

tR Ee PaQGatRr\ traLQLQJ IRr LQGLYLGXaOV repreVeQtLQJ FOLeQtV XQGer the ,'CC5 $Ft� 
1��   -XVtLFe 6 *Oa]eErRRN ³)RreZRrG´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 9�  ,t LV eVtLPateG that VRPe �� 

perFeQt RI prLVRQerV haYe e[perLeQFeG a heaG LQMXr\� 7he e[teQt RI prLVRQerV haYLQJ LPpaLreG GeFLVLRQ�
PaNLQJ FapaFLt\ LV XQNQRZQ� )Rr e[aPpOe� the ZrLter repreVeQteG a prLVRQer EeIRre the 3arROe %RarG 
ZLth GXaO GLVaELOLtLeV �PeQtaO heaOth aQG LQteOOeFtXaO GLVaELOLtLeV� ZhR ZaV VXEMeFt tR aQ LQGeILQLte VeQteQFe 
RI perLRGLF GeteQtLRQ EXt ZhRVe GLVaELOLtLeV RQO\ EeFaPe appareQt ZheQ LQ prLVRQ� 

1��    7he +'C CRGe LV Vet RXt LQ $ppeQGL[ C� 5LJht � LV the rLJht tR eIIeFtLYe FRPPXQLFatLRQ� 5LJht � LV the 
rLJht tR Ee IXOO\ LQIRrPeG� aQG 5LJht � LV the rLJht tR PaNe aQ LQIRrPeG FhRLFe aQG JLYe LQIRrPeG FRQVeQt� 
6eFtLRQ 11 RI the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� prRYLGeV that eYer\RQe haV the rLJht tR reIXVe tR 
XQGerJR PeGLFaO treatPeQt�  7he ZRrG ³eYer\RQe´ haV EeeQ LQterpreteG tR PeaQ eYer\ perVRQ ZhR haV 
FapaFLt\ tR FRQVeQt� Re S >199�@ 1 1=/5 ���� aOthRXJh thLV LQterpretatLRQ ZRXOG QRZ Ee FaOOeG LQ 
TXeVtLRQ ZLth the PRGerQ QRtLRQ RI OeJaO FapaFLt\ XQGer the C53'� 

1��   ,Q Bedford >��1�@ 1=CRrC 'eFLVLRQ 1R� �����1�, the CRrRQer FRPPeQteG that QR FapaFLt\ aVVeVVPeQt 
ZaV XQGertaNeQ ZheQ the patLeQt �XQGer the 0+�C$7� $Ft� ZLth .RrVaNRII¶V GePeQtLa reIXVeG LQVertLRQ 
RI a QaVRJaVtrLF tXEe IRr a herQLa repaLr RperatLRQ aQG VXEVeTXeQtO\ GLeG�   

1�9   7he terPV ³FapaFLt\´ �3335 $Ft� aQG ³FRPpeteQFe´ �+'C CRGe� are XVeG LQterFhaQJeaEO\ LQ the 
reOeYaQt OeJLVOatLRQ�    

�� 
 

praFtLFe�  7he GLVFXVVLRQ RQ the preVXPptLRQ haV teQGeG tR prRFeeG ZLthRXt FRQVLGeratLRQ RI 
a FOLQLFLaQ¶V GXt\ RI Fare tRZarGV a patLeQt� partLFXOarO\ the FLrFXPVtaQFeV LQ ZhLFh there LV a 
GXt\ tR aVVeVV the patLeQt¶V FRPpeteQFe�11�   

1��� 7here LV QR IRrPaO reTXLrePeQt Rr prRFeGXre IRr aVVeVVLQJ a perVRQ¶V FRPpeteQFe XQGer the 
+'C CRGe IRr the pXrpRVeV RI JLYLQJ Rr reIXVLQJ LQIRrPeG FRQVeQt XQGer 5LJht ��  
1eYertheOeVV� the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer haV IRXQG a *3 tR Ee LQ EreaFh RI the 
+'C CRGe IRr IaLOLQJ tR aVVeVV the FapaFLt\ RI a ZRPaQ ZLth +XQtLQJtRQ¶V GLVeaVe ZhR ZaV 
OLYLQJ LQ LVROatLRQ aQG VTXaORr LQ her RZQ hRPe RYer a 1��\ear perLRG�  7he GRFtRr ZaV IRXQG 
tR Ee LQ EreaFh RI 5LJht � LQ that Vhe IaLOeG tR prRYLGe aGeTXate Fare aQG VXppRrt IRr her 
patLeQt�111 

1��� ,I a perVRQ LV aVVeVVeG aV OaFNLQJ FapaFLt\ aQG there LV QR VXEVtLtXte GeFLVLRQ�PaNer�    5LJht 
���� RI the CRGe RI 5LJhtV prRYLGeV OeJaO MXVtLILFatLRQ IRr prRYLGLQJ heaOth aQG GLVaELOLt\ 
VerYLFeV ZLthRXt FRQVeQt�  7he rLJht LV EaVeG RQ the FRPPRQ OaZ prLQFLpOe Rr GRFtrLQe RI 
QeFeVVLt\ aQG MXVtLILeV heaOthFare prRYLGerV aFtLQJ LQ Zhat the\ FRQVLGer tR Ee the perVRQ¶V 
EeVt LQtereVtV� ,t OarJeO\ prRYLGeV a GeIeQFe IRr the heaOth prRIeVVLRQaO� rather thaQ a VaIeJXarG 
IRr the patLeQt� aQG GReV QRt prRYLGe a JRRG EaVLV IRr PaNLQJ LPpRrtaQt GeFLVLRQV ZLth RQJRLQJ 
FRQVeTXeQFeV IRr peRpOe ZhR OaFN FapaFLt\�11� 

1��9 3rRYLGerV RI VerYLFeV IRr the eOGerO\� LQFOXGLQJ 'LVtrLFt +eaOth %RarGV �'+%V� aQG reVt hRPe 
prRprLetRrV� RIteQ VeeP FRQIXVeG aERXt the reTXLrePeQtV XQGer the 3335 $Ft�  7he\ RIteQ 
reTXLre prRVpeFtLYe reVLGeQtV tR appRLQt aQ attRrQe\ IRr perVRQaO Fare aQG ZeOIare GeFLVLRQV 
�a +eaOthC(57 aXGLt reTXLrePeQt�� Zhether Rr QRt the reVLGeQt ZLVheV tR GR VR� reVXOtLQJ LQ a 
IaFLOLt\ LQVLVtLQJ RQ the appRLQtPeQt RI aQ (32$ aV a reTXLrePeQt IRr aGPLVVLRQ�  7here LV 
aOVR LQFRQVLVteQF\ RQ hRZ 5LJht ���� RI the +'C CRGe LV appOLeG�11� 

1��� 8QOLNe LQ (QJOaQG� the prRPLQeQFe RI FapaFLt\ LVVXeV LQ heaOth aQG GLVaELOLt\ OaZ haV QRt OeG 
tR a FRPpreheQVLYe reYLeZ RI aGXOt JXarGLaQVhLp OaZ LQ 1eZ =eaOaQG�  2Qe RI the 
FRQVeTXeQFeV RI the ³QR�IaXOt´ aFFLGeQt FRPpeQVatLRQ VFhePe aQG LtV VtatXtRr\ Ear aJaLQVt 
VXLQJ heaOth prRIeVVLRQaOV IRr PeGLFaO QeJOLJeQFe FaXVLQJ ³perVRQaO LQMXrLeV´ LV the aEVeQFe 
LQ 1eZ =eaOaQG RI OLtLJatLRQ� aQG aVVRFLateG FaVe OaZ� FRQteVtLQJ aQG FOarLI\LQJ FapaFLt\ tR 
FRQVeQt�  <et FapaFLt\ tR FRQVeQt LV LQFreaVLQJO\ reFRJQLVeG LQ the PRre LQIRrPaO ³FaVe OaZ´ 
RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer¶V RpLQLRQV�11�   

1��1 $ppeQGL[ % LV a reYLeZ RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer¶V RpLQLRQV aQG RI GeFLVLRQV 
RI the +XPaQ 5LJhtV 5eYLeZ 7rLEXQaO� 7hLV reYLeZ VhRZV that RYer tLPe� the LVVXe Zhether a 
FRQVXPer�patLeQt OaFNV FapaFLt\ Rr haV LPpaLreG FapaFLt\ IRr GeFLVLRQ�PaNLQJ LV EeFRPLQJ 
PRre preYaOeQt LQ FRPpOaLQtV LQYeVtLJateG� (YeQ Zhere there LV a VXEVtLtXte GeFLVLRQ�PaNer 
appRLQteG �a ZeOIare JXarGLaQ Rr attRrQe\ XQGer aQ (32$� there haYe EeeQ EreaFheV RI 
5LJhtV � aQG � RI the +'C CRGe LQ FLrFXPVtaQFeV Zhere the perVRQ LV XQaEOe tR PaNe aQ 

                                                
11�   3'* 6NeJJ ³3reVXPLQJ CRPpeteQFe tR CRQVeQt� FRXOG aQ\thLQJ Ee VLOOLer"´ ���11� �� 8 4XeeQVOaQG 

/aZ - 1��� 
111   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer� General Practitioner Dr C� 11 +'C������ 
11�   7he GRFtrLQe RI QeFeVVLt\ aQG 5LJht ���� LV GLVFXVVeG EeORZ LQ Chapter � /LEert\ 6aIeJXarGV aQG Chapter 

� 5eVearFh RQ 3eRpOe ZhR /aFN CapaFLt\� 
11�   /etter IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR COaLre .LEEOeZhLte �0LQLVtr\ RI 6RFLaO 

'eYeORpPeQt 2IILFe IRr 6eQLRr CLtL]eQV� reJarGLQJ the ���� $PeQGPeQtV tR (QGXrLQJ 3RZerV RI 
$ttRrQe\ 3rRYLVLRQV �� -XO\ ��1�� httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���11��919��O�
06'�(3$V�����1��pGI�  

11�     1eJOLJeQt IaLOXre tR REtaLQ LQIRrPeG FRQVeQt ZaV preYLRXVO\ a JrRXQG IRr PeGLFaO PLVaGYeQtXre EXt LV QR 
ORQJer VLQFe the LQtrRGXFtLRQ RI treatPeQt LQMXr\ prRYLVLRQV LQ the $FFLGeQt CRPpeQVatLRQ $Ft ���1� aV 
aPeQGeG LQ ����� 
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1��� 7he ,'CC5 $Ft haV QRt EeeQ reYLeZeG VLQFe Lt ZaV paVVeG� :heQ Lt ZaV ILrVt LQtrRGXFeG� a 
VLJQLILFaQt IXQGLQJ pRRO ZaV aOORFateG IrRP GLVaELOLt\ reVRXrFeV aQG there LV PRre pRteQtLaO LQ 
GLVaELOLt\ VerYLFeV IRr the prRYLVLRQ RI LQGLYLGXaOLVeG Fare paFNaJeV thaQ XQGer the 0+�C$7� 
$Ft�1�� ,Q a reFeQt VtXG\ RI peRpOe ZLth LQteOOeFtXaO GLVaELOLt\� OaZ\erV� aPRQJ RtherV� YRLFeG 
FRQFerQ that VRPe RI the prRFeGXraO aVpeFtV RI the ,'CC5 $Ft LPpaFteG RQ aFFeVV tR MXVtLFe 
E\ Fare reFLpLeQtV�1�� 7he $Ft aOVR GReV QRt FRYer the XQNQRZQ QXPEer RI prLVRQerV ZhR Pa\ 
OaFN FapaFLt\ thrRXJh LQteOOeFtXaO GLVaELOLtLeV Rr thRVe ZhR haYe VXIIereG EraLQ LQMXrLeV aQG 
Zere FRQYLFteG prLRr tR the $Ft FRPLQJ LQtR IRrFe�1�� 

The Code of Health and Disability Services Consumers’ Rights (the HDC Code)

1��� 7he +'C CRGe LV QRZ a FeQtraO part RI 1eZ =eaOaQG¶V heaOth aQG GLVaELOLt\ reJXOatRr\ 
IraPeZRrN�  7he LQterIaFe EetZeeQ the 3335 $Ft aQG the +'C CRGe IRr peRpOe ZhR OaFN 
FapaFLt\ LV QRt ZeOO XQGerVtRRG�  7he 3335 $Ft LV eVVeQtLaOO\ aERXt LQFapaFLt\ aQG the IRrPaO 
prRFeGXreV IRr the appRLQtPeQt RI VXEVtLtXte GeFLVLRQ�PaNerV IRr aGXOtV ZhR OaFN FapaFLt\ LQ 
a ZLGe raQJe RI VLtXatLRQV� VRPe RI ZhLFh FrRVV RYer LQtR heaOthFare GeOLYer\�  ,Q FRQtraVt� the 
aLP RI the +'C CRGe LV tR pOaFe patLeQtV at the heart RI heaOthFare GeFLVLRQ�PaNLQJ aQG� 
Zhere pRVVLEOe� ZLthRXt a VXEVtLtXte GeFLVLRQ�PaNer�  ,t LV FRQFerQeG ZLth LQIRrPaO prRFeGXreV 
IRr eQVXrLQJ that a patLeQt LV FapaEOe RI JLYLQJ FRQVeQt Rr reIXVaO tR a heaOthFare prRFeGXre 
aQG the VtaQGarGV tR Ee aGhereG tR E\ heaOth prRIeVVLRQaOV aQG prRYLGerV RI heaOthFare� 
'eFLVLRQV are PaGe eYer\ Ga\ E\� Rr IRr� peRpOe LQ the heaOth V\VteP ZhR Pa\ haYe 
GLPLQLVheG FapaFLt\ tR JLYe LQIRrPeG FRQVeQt tR heaOthFare prRFeGXreV� 

1��� CapaFLt\ tR PaNe aQ LQIRrPeG FhRLFe aQG JLYe LQIRrPeG FRQVeQt tR heaOthFare prRFeGXreV LV 
a Ne\ FRPpRQeQt tR eQVXrLQJ that the rLJhtV RI patLeQtV are prRteFteG XQGer 5LJhtV �� � aQG � 
RI the +'C CRGe�1��  'eFLVLRQ�PaNLQJ FapaFLt\ Pa\ EeFRPe aQ LVVXe LQ the heaOthFare VettLQJ 
Zhere a perVRQ¶V aELOLt\ tR JLYe LQIRrPeG FRQVeQt LV LQ TXeVtLRQ EeFaXVe RI theLr reIXVaO� IRr 
e[aPpOe� tR FRQVeQt tR a treatPeQt GeFLVLRQ Rr tR XQGerJR a QeeGV aVVeVVPeQt IRr the 
pXrpRVe RI aVVeVVLQJ the OeYeO RI RQJRLQJ Fare the\ reTXLre�1��  

1��� 8QOLNe the 3335 $Ft� the +'C CRGe GReV QRt GeILQe the FRQFept RI FapaFLt\ EXt Lt GReV 
reFRJQLVe the FRPPRQ OaZ preVXPptLRQ RI FRPpeteQFe �5LJht ����� aQG that thRVe ZLth 
LPpaLreG FapaFLt\ VhRXOG partLFLpate aV PXFh aV pRVVLEOe LQ GeFLVLRQV reJarGLQJ theLr 
heaOthFare �5LJht ������1�9  7he preVXPptLRQ RI FRPpeteQFe Pa\ RIteQ Ee eQtLreO\ apprRprLate 
LQ the FRQte[t RI OeJaO prRFeeGLQJV EXt Lt GReV QRt prRYLGe aQ aGeTXate IraPeZRrN IRr FOLQLFaO 

                                                
1��   (PaLO IrRP $QthRQ\ 'XQFaQ� 1atLRQaO $GYLVRr LQ the ,'CC5 $Ft ���� reJarGLQJ the ,'CC5 $Ft �� 

2FtREer ��1��� 
1��   0LrILQ�9eLtFh� *ateV� 'LeVIeOG aQG RtherV� aERYe Q �1 at YLLL�  7hLV VtXG\ reFRPPeQGeG that there QeeGeG 

tR Ee PaQGatRr\ traLQLQJ IRr LQGLYLGXaOV repreVeQtLQJ FOLeQtV XQGer the ,'CC5 $Ft� 
1��   -XVtLFe 6 *Oa]eErRRN ³)RreZRrG´ LQ 'aZVRQ aQG *OeGhLOO� aERYe Q 9� at 9�  ,t LV eVtLPateG that VRPe �� 

perFeQt RI prLVRQerV haYe e[perLeQFeG a heaG LQMXr\� 7he e[teQt RI prLVRQerV haYLQJ LPpaLreG GeFLVLRQ�
PaNLQJ FapaFLt\ LV XQNQRZQ� )Rr e[aPpOe� the ZrLter repreVeQteG a prLVRQer EeIRre the 3arROe %RarG 
ZLth GXaO GLVaELOLtLeV �PeQtaO heaOth aQG LQteOOeFtXaO GLVaELOLtLeV� ZhR ZaV VXEMeFt tR aQ LQGeILQLte VeQteQFe 
RI perLRGLF GeteQtLRQ EXt ZhRVe GLVaELOLtLeV RQO\ EeFaPe appareQt ZheQ LQ prLVRQ� 

1��    7he +'C CRGe LV Vet RXt LQ $ppeQGL[ C� 5LJht � LV the rLJht tR eIIeFtLYe FRPPXQLFatLRQ� 5LJht � LV the 
rLJht tR Ee IXOO\ LQIRrPeG� aQG 5LJht � LV the rLJht tR PaNe aQ LQIRrPeG FhRLFe aQG JLYe LQIRrPeG FRQVeQt� 
6eFtLRQ 11 RI the 1eZ =eaOaQG %LOO RI 5LJhtV $Ft 199� prRYLGeV that eYer\RQe haV the rLJht tR reIXVe tR 
XQGerJR PeGLFaO treatPeQt�  7he ZRrG ³eYer\RQe´ haV EeeQ LQterpreteG tR PeaQ eYer\ perVRQ ZhR haV 
FapaFLt\ tR FRQVeQt� Re S >199�@ 1 1=/5 ���� aOthRXJh thLV LQterpretatLRQ ZRXOG QRZ Ee FaOOeG LQ 
TXeVtLRQ ZLth the PRGerQ QRtLRQ RI OeJaO FapaFLt\ XQGer the C53'� 

1��   ,Q Bedford >��1�@ 1=CRrC 'eFLVLRQ 1R� �����1�, the CRrRQer FRPPeQteG that QR FapaFLt\ aVVeVVPeQt 
ZaV XQGertaNeQ ZheQ the patLeQt �XQGer the 0+�C$7� $Ft� ZLth .RrVaNRII¶V GePeQtLa reIXVeG LQVertLRQ 
RI a QaVRJaVtrLF tXEe IRr a herQLa repaLr RperatLRQ aQG VXEVeTXeQtO\ GLeG�   

1�9   7he terPV ³FapaFLt\´ �3335 $Ft� aQG ³FRPpeteQFe´ �+'C CRGe� are XVeG LQterFhaQJeaEO\ LQ the 
reOeYaQt OeJLVOatLRQ�    

�� 
 

praFtLFe�  7he GLVFXVVLRQ RQ the preVXPptLRQ haV teQGeG tR prRFeeG ZLthRXt FRQVLGeratLRQ RI 
a FOLQLFLaQ¶V GXt\ RI Fare tRZarGV a patLeQt� partLFXOarO\ the FLrFXPVtaQFeV LQ ZhLFh there LV a 
GXt\ tR aVVeVV the patLeQt¶V FRPpeteQFe�11�   

1��� 7here LV QR IRrPaO reTXLrePeQt Rr prRFeGXre IRr aVVeVVLQJ a perVRQ¶V FRPpeteQFe XQGer the 
+'C CRGe IRr the pXrpRVeV RI JLYLQJ Rr reIXVLQJ LQIRrPeG FRQVeQt XQGer 5LJht ��  
1eYertheOeVV� the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer haV IRXQG a *3 tR Ee LQ EreaFh RI the 
+'C CRGe IRr IaLOLQJ tR aVVeVV the FapaFLt\ RI a ZRPaQ ZLth +XQtLQJtRQ¶V GLVeaVe ZhR ZaV 
OLYLQJ LQ LVROatLRQ aQG VTXaORr LQ her RZQ hRPe RYer a 1��\ear perLRG�  7he GRFtRr ZaV IRXQG 
tR Ee LQ EreaFh RI 5LJht � LQ that Vhe IaLOeG tR prRYLGe aGeTXate Fare aQG VXppRrt IRr her 
patLeQt�111 

1��� ,I a perVRQ LV aVVeVVeG aV OaFNLQJ FapaFLt\ aQG there LV QR VXEVtLtXte GeFLVLRQ�PaNer�    5LJht 
���� RI the CRGe RI 5LJhtV prRYLGeV OeJaO MXVtLILFatLRQ IRr prRYLGLQJ heaOth aQG GLVaELOLt\ 
VerYLFeV ZLthRXt FRQVeQt�  7he rLJht LV EaVeG RQ the FRPPRQ OaZ prLQFLpOe Rr GRFtrLQe RI 
QeFeVVLt\ aQG MXVtLILeV heaOthFare prRYLGerV aFtLQJ LQ Zhat the\ FRQVLGer tR Ee the perVRQ¶V 
EeVt LQtereVtV� ,t OarJeO\ prRYLGeV a GeIeQFe IRr the heaOth prRIeVVLRQaO� rather thaQ a VaIeJXarG 
IRr the patLeQt� aQG GReV QRt prRYLGe a JRRG EaVLV IRr PaNLQJ LPpRrtaQt GeFLVLRQV ZLth RQJRLQJ 
FRQVeTXeQFeV IRr peRpOe ZhR OaFN FapaFLt\�11� 

1��9 3rRYLGerV RI VerYLFeV IRr the eOGerO\� LQFOXGLQJ 'LVtrLFt +eaOth %RarGV �'+%V� aQG reVt hRPe 
prRprLetRrV� RIteQ VeeP FRQIXVeG aERXt the reTXLrePeQtV XQGer the 3335 $Ft�  7he\ RIteQ 
reTXLre prRVpeFtLYe reVLGeQtV tR appRLQt aQ attRrQe\ IRr perVRQaO Fare aQG ZeOIare GeFLVLRQV 
�a +eaOthC(57 aXGLt reTXLrePeQt�� Zhether Rr QRt the reVLGeQt ZLVheV tR GR VR� reVXOtLQJ LQ a 
IaFLOLt\ LQVLVtLQJ RQ the appRLQtPeQt RI aQ (32$ aV a reTXLrePeQt IRr aGPLVVLRQ�  7here LV 
aOVR LQFRQVLVteQF\ RQ hRZ 5LJht ���� RI the +'C CRGe LV appOLeG�11� 

1��� 8QOLNe LQ (QJOaQG� the prRPLQeQFe RI FapaFLt\ LVVXeV LQ heaOth aQG GLVaELOLt\ OaZ haV QRt OeG 
tR a FRPpreheQVLYe reYLeZ RI aGXOt JXarGLaQVhLp OaZ LQ 1eZ =eaOaQG�  2Qe RI the 
FRQVeTXeQFeV RI the ³QR�IaXOt´ aFFLGeQt FRPpeQVatLRQ VFhePe aQG LtV VtatXtRr\ Ear aJaLQVt 
VXLQJ heaOth prRIeVVLRQaOV IRr PeGLFaO QeJOLJeQFe FaXVLQJ ³perVRQaO LQMXrLeV´ LV the aEVeQFe 
LQ 1eZ =eaOaQG RI OLtLJatLRQ� aQG aVVRFLateG FaVe OaZ� FRQteVtLQJ aQG FOarLI\LQJ FapaFLt\ tR 
FRQVeQt�  <et FapaFLt\ tR FRQVeQt LV LQFreaVLQJO\ reFRJQLVeG LQ the PRre LQIRrPaO ³FaVe OaZ´ 
RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer¶V RpLQLRQV�11�   

1��1 $ppeQGL[ % LV a reYLeZ RI the +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer¶V RpLQLRQV aQG RI GeFLVLRQV 
RI the +XPaQ 5LJhtV 5eYLeZ 7rLEXQaO� 7hLV reYLeZ VhRZV that RYer tLPe� the LVVXe Zhether a 
FRQVXPer�patLeQt OaFNV FapaFLt\ Rr haV LPpaLreG FapaFLt\ IRr GeFLVLRQ�PaNLQJ LV EeFRPLQJ 
PRre preYaOeQt LQ FRPpOaLQtV LQYeVtLJateG� (YeQ Zhere there LV a VXEVtLtXte GeFLVLRQ�PaNer 
appRLQteG �a ZeOIare JXarGLaQ Rr attRrQe\ XQGer aQ (32$� there haYe EeeQ EreaFheV RI 
5LJhtV � aQG � RI the +'C CRGe LQ FLrFXPVtaQFeV Zhere the perVRQ LV XQaEOe tR PaNe aQ 

                                                
11�   3'* 6NeJJ ³3reVXPLQJ CRPpeteQFe tR CRQVeQt� FRXOG aQ\thLQJ Ee VLOOLer"´ ���11� �� 8 4XeeQVOaQG 

/aZ - 1��� 
111   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer� General Practitioner Dr C� 11 +'C������ 
11�   7he GRFtrLQe RI QeFeVVLt\ aQG 5LJht ���� LV GLVFXVVeG EeORZ LQ Chapter � /LEert\ 6aIeJXarGV aQG Chapter 

� 5eVearFh RQ 3eRpOe ZhR /aFN CapaFLt\� 
11�   /etter IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR COaLre .LEEOeZhLte �0LQLVtr\ RI 6RFLaO 

'eYeORpPeQt 2IILFe IRr 6eQLRr CLtL]eQV� reJarGLQJ the ���� $PeQGPeQtV tR (QGXrLQJ 3RZerV RI 
$ttRrQe\ 3rRYLVLRQV �� -XO\ ��1�� httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���11��919��O�
06'�(3$V�����1��pGI�  

11�     1eJOLJeQt IaLOXre tR REtaLQ LQIRrPeG FRQVeQt ZaV preYLRXVO\ a JrRXQG IRr PeGLFaO PLVaGYeQtXre EXt LV QR 
ORQJer VLQFe the LQtrRGXFtLRQ RI treatPeQt LQMXr\ prRYLVLRQV LQ the $FFLGeQt CRPpeQVatLRQ $Ft ���1� aV 
aPeQGeG LQ ����� 
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LQIRrPeG FhRLFe Rr JLYe LQIRrPeG FRQVeQt�  7heVe EreaFheV haYe RFFXrreG ZheQ there haV 
EeeQ a IaLOXre tR prRperO\ aFtLYate aQ (32$ Rr tR FRQVXOt ZLth the OeJaOO\ appRLQteG VXEVtLtXte 
GeFLVLRQ�PaNer� 7here LV a Jreater ePphaVLV RQ eQVXrLQJ that prRYLGerV aGeTXateO\ aVVeVV 
FapaFLt\� aQG are FOear RQ the OeJaO EaVLV RQ ZhLFh VXEVtLtXte GeFLVLRQV are PaGe ZheQ a 
perVRQ FaQQRt JLYe LQIRrPeG FRQVeQt�   

1��� 7he CRPPLVVLRQer LV FharJeG ZLth LQYeVtLJatLQJ FRPpOaLQtV XQGer the +'C CRGe�11� ,t LV a 
reaFtLYe� QRt a prRaFtLYe� prRFeVV� aQG GReV QRt prRYLGe aGeTXate prRteFtLYe PeFhaQLVPV IRr 
thRVe ZhR OaFN FapaFLt\ aQG are eVpeFLaOO\ YXOQeraEOe LQ the heaOth V\VteP�  7he 
CRPPLVVLRQer¶V RpLQLRQV are OLPLteG tR EreaFheV RI the +'C CRGe� aQG the reTXLrePeQt IRr 
the CRPPLVVLRQer tR LQYeVtLJate a FRPpOaLQt LQLtLaOO\ haV a JateNeeper eIIeFt� aV IeZ 
FRPpOaLQtV are LQYeVtLJateG LQ IaFt aQG eYeQ IeZer reVXOt LQ IXrther aFtLRQ thrRXJh the trLEXQaO 
Rr GLVFLpOLQar\ prRFeVVeV�11�  7here LV a heaOth aQG GLVaELOLt\ aGYRFaF\ VerYLFe XQGer the 
CRPPLVVLRQer� EXt the rROe RI the aGYRFateV LV FeQtreG RQ prRYLGLQJ aVVLVtaQFe ZheQ a 
FRPpOaLQt LV PaGe� rather thaQ at the IrRQt�eQG RI the LQIRrPeG FRQVeQt prRFeVV�11� 

New Zealand summary 

1��� 7he 3335 $Ft LV LQ QeeG RI reYLeZ�11�  7he OeJaO OaQGVFape RI PeQtaO FapaFLt\ OaZ LQ 1eZ 
=eaOaQG LV IraJPeQteG� 7here LV QeLther aQ RYerarFhLQJ OeJaO IraPeZRrN QRr a FRheVLYe VRFLaO 
pROLF\ LQ 1eZ =eaOaQG IRr GeaOLQJ ZLth LVVXeV arLVLQJ IRr peRpOe ZhR OaFN FapaFLt\�  0eQtaO 
FapaFLt\ aIIeFtV aOO aVpeFtV RI peRpOe¶V OLYeV aQG aFFeVV tR the OeJaO V\VteP�  7here LV a GaQJer 
RI a VLOR eIIeFt LVROatLQJ GLIIereQt aVpeFtV RI the OeJaO V\VteP� FRPpartPeQtaOLVLQJ the LVVXeV 
LQ eOGer� IaPLO\� prRpert\� PeGLFaO� PeQtaO heaOth Rr GLVaELOLt\ OaZ� aQG VR RQ�  ,QFreaVLQJO\� 
there LV Jreater reFRJQLtLRQ that reJXOatRr\ IraPeZRrNV LQ the heaOth aQG VRFLaO pROLF\ VphereV 
QeeG tR aYRLG theVe JapV� $V 3rRIeVVRr /aXrLe Va\V� 119 

 7heVe reJXOatRr\ JapV are GeVFrLEeG aV ³OLPLQaO´ �the VpaFeV LQ EetZeeQ��  7he\ RIteQ e[LVt 
RXtVLGe e[LVtLQJ IRrPaO OeJaO aQG VRFLaO VtrXFtXreV� aQG are RIteQ LQ a Vtate RI IOX[�  CLtL]eQV 
ZhR aOVR e[perLeQFe IOX[ LQ theLr FapaFLt\ FaQ ILQG thePVeOYeV LQ OLPLQaO reJXOatRr\ VpaFeV 
Zhere at tLPeV OaZV PLJht� Rr PLJht QRt� appO\ tR theP�   

1��� $ reYLeZ RI the OaZ thereIRre reTXLreV a FRRrGLQateG JRYerQPeQt apprRaFh� 

                                                
11�   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199�� V 1��e��  7he CRPPLVVLRQer FaQ LQYeVtLJate pRteQtLaO 

EreaFheV RI the +'C CRGe RQ a FRPpOaLQt Rr RQ hLV RZQ LQLtLatLYe� 
11�   (PaLO IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR the +eaOth aQG 'LVaELOLt\ 

CRPPLVVLRQer reJarGLQJ 5eYLeZ RI the +'C $Ft aQG CRGe �1� )eErXar\ ��1�� 
httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���1����999�O�+'C�$Ft�aQG�CRGe�5eYLeZ�1�����
1��pGI�  

11�   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� V �� VetV RXt the IXQFtLRQV RI aGYRFateV� ZhLFh LQFOXGeV 
eQVXrLQJ that FRQVXPerV are aZare RI theLr rLJhtV XQGer the +'C CRGe aQG tR prRYLGe aVVLVtaQFe tR 
eQVXre that  heaOthFare prRFeGXreV are perIRrPeG ZLth LQIRrPeG FRQVeQt RI the FRQVXPer� V ���G��  
+eaOth aGYRFateV FaQ aOVR reFeLYe FRPpOaLQtV aQG aVVLVt perVRQV ZhR ZLVh tR pXrVXe a FRPpOaLQt� 

11�   % $tNLQ ³7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19�� í 8pGate aQG 5eIOeFtLRQV´ ���1�� �� 
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1C:  OVERVIEW OF MENTAL CAPACITY LAW IN ENGLAND AND WALES 

Historical origins – Magna Carta 1215 

1��� 7he RrLJLQV RI the aGXOt JXarGLaQVhLp V\VteP LQ (QJOaQG aQG :aOeV are a pRLJQaQt rePLQGer 
RI the eQGXrLQJ VLJQLILFaQFe RI the 0aJQa Carta MXVt aIter Lt ParNeG the ���th aQQLYerVar\ LQ 
��1��  ,Q aERXt 1���� VhRrtO\ aIter the eQG RI the 6eFRQG %arRQV¶ :ar� .LQJ +eQr\ ,,,� aV heaG 
RI the IeXGaO V\VteP� aVVXPeG FRQtrRO RYer the eVtateV RI ³OXQatLFV´ aQG ³LGLRtV´�  7he pRZerV 
aQG REOLJatLRQV heOG E\ the CrRZQ EeFaPe part RI ³the rR\aO prerRJatLYe´ aQG Zere reVerYeG 
tR the NLQJ LQ hLV rROe aV parens patriae Rr Iather RI the QatLRQ�1��  6XEVeTXeQtO\ the NLQJ 
GeOeJateG the e[erFLVe RI theVe pRZerV tR the MXGJeV� 

1��� 7he area RI OaZ QRZ NQRZQ aV PeQtaO FapaFLt\ OaZ ZaV hLVtRrLFaOO\ reIerreG tR aV OXQaF\ OaZ 
aQG IrRP 1��� tR 19�� the MXGJeV Zere FaOOeG the ³0aVterV LQ /XQaF\´�  6eQLRr -XGJe /XVh 
RI the PRGerQ Ga\ CRXrt RI 3rRteFtLRQ GeVFrLEeV thLV MXrLVGLFtLRQ aV ³RptLPLVtLF´� EeFaXVe Lt 
ZaV EaVeG RQ the prePLVe that OXQatLFV �VRPetLPeV RI JRRG aQG VRXQG PePRr\ aQG 
XQGerVtaQGLQJ aQG VRPetLPeV QRt� PLJht reJaLQ FapaFLt\ aQG ZRXOG e[peFt theLr aVVetV tR Ee 
reVtRreG tR theP LQtaFt� ZhereaV LGLRtV �IRROV IrRP ELrth� ZRXOG QRt�1�1 

1��� 6LQFe the 5eIRrP $Ft 1���� JeQeraOO\ reJarGeG aV the EeJLQQLQJ RI PRGerQ parOLaPeQtar\ 
GePRFraF\ LQ %rLtaLQ� there haYe EeeQ FhaQJeV tR PeQtaO heaOth aQG PeQtaO FapaFLt\ 
OeJLVOatLRQ aERXt RQFe LQ a JeQeratLRQ tR reIOeFt FXrreQt treQGV aQG EeVt praFtLFe� 7he Qe[t 
reYLVLRQ RI the (QJOLVh OeJLVOatLRQ ZLOO prREaEO\ taNe LQtR aFFRXQt reFeQt GeYeORpPeQtV 
LQFOXGLQJ the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �C53'��1��  

Law reform – United Kingdom and Ireland 

1��� ,Q (QJOaQG aQG :aOeV� the 0eQtaO CapaFLt\ $Ft GateV IrRP ����� Lt haV� hRZeYer� EeeQ 
GeVFrLEeG aV a ³199� OaZ´� reIOeFtLQJ the pROLFLeV� phLORVRph\ aQG praFtLFe RI the 199�V�1��  
7he 0eQtaO CapaFLt\ %LOO ZaV aOreaG\ 1� \earV ROG ZheQ Lt ZaV pXt EeIRre 3arOLaPeQt� haYLQJ 
RrLJLQaOO\ appeareG LQ a /aZ CRPPLVVLRQ repRrt pXEOLVheG LQ 199��1��  7he 199� repRrt ZaV 
the FXOPLQatLRQ RI a VerLeV RI IRXr /aZ CRPPLVVLRQ FRQVXOtatLRQ paperV RQ GeFLVLRQ�PaNLQJ 
aQG LQFapaFLt\� ZhLFh LGeQtLILeG a QXPEer RI GeILFLeQFLeV LQ the OaZ� LQFOXGLQJ there EeLQJ QR 
OeJLVOatLRQ aXthRrLVLQJ aQ\ Rther perVRQ Rr FRXrt tR taNe a PeGLFaO GeFLVLRQ RQ EehaOI RI aQ 
aGXOt patLeQt ZLthRXt FapaFLt\ tR PaNe a GeFLVLRQ� 7hLV PeaQt heaY\ reOLaQFe haG tR Ee pOaFeG 
RQ the FRPPRQ OaZ MXVtLILFatLRQ RI QeFeVVLt\� XQGer ZhLFh FOLQLFLaQV PaGe the GeFLVLRQ tR 
prRFeeG�1�� 

1��9 7he /aZ CRPPLVVLRQ reFRPPeQGeG there Ee a VLQJOe FRhereQt VtatXtRr\ VFhePe tR ZhLFh 
reFRXrVe FRXOG Ee haG ZheQ aQ\ GeFLVLRQ �Zhether perVRQaO� PeGLFaO Rr ILQaQFLaO� QeeGeG tR 

                                                
1��   $VhtRQ� aERYe Q �� at 11� 
1�1   ' /XVh ³7he (YROXtLRQ RI the 6tatXtRr\ :LOO -XrLVGLFtLRQ´ ���1�� (OG /- 1��� 
1��   ' /XVh� 3aper preVeQteG tR 7he $FaGeP\ RI (XrRpeaQ /aZ¶V CRQIereQFe RQ the 5LJhtV RI 3erVRQV ZLth 

'LVaELOLtLeV �1� 'eF ��1���  5eOeYaQt VtatXteV Zere paVVeG LQ 1���� 1���� 1�9�� 191�� 19��� 19�9� 19�� 
aQG ����� VRPe RI ZhLFh Zere PRre raGLFaO thaQ RtherV� 

1��   /XVh� aERYe Q 1�1� 
1��   $VhtRQ� aERYe Q �� at ��í9�  7he /aZ 6RFLet\ prRYLGeG the VtLPXOXV IRr the reYLeZ E\ pXEOLVhLQJ a 

GLVFXVVLRQ GRFXPeQt LQ 19�9� ³'eFLVLRQ�PaNLQJ aQG PeQtaO LQFapaFLt\´� 
1��   Re F (Mental patient: Sterilisation) >199�@ � $C 1�  6ee aOVR /aZ CRPPLVVLRQ Mental Incapacity �8./C 
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LQIRrPeG FhRLFe Rr JLYe LQIRrPeG FRQVeQt�  7heVe EreaFheV haYe RFFXrreG ZheQ there haV 
EeeQ a IaLOXre tR prRperO\ aFtLYate aQ (32$ Rr tR FRQVXOt ZLth the OeJaOO\ appRLQteG VXEVtLtXte 
GeFLVLRQ�PaNer� 7here LV a Jreater ePphaVLV RQ eQVXrLQJ that prRYLGerV aGeTXateO\ aVVeVV 
FapaFLt\� aQG are FOear RQ the OeJaO EaVLV RQ ZhLFh VXEVtLtXte GeFLVLRQV are PaGe ZheQ a 
perVRQ FaQQRt JLYe LQIRrPeG FRQVeQt�   

1��� 7he CRPPLVVLRQer LV FharJeG ZLth LQYeVtLJatLQJ FRPpOaLQtV XQGer the +'C CRGe�11� ,t LV a 
reaFtLYe� QRt a prRaFtLYe� prRFeVV� aQG GReV QRt prRYLGe aGeTXate prRteFtLYe PeFhaQLVPV IRr 
thRVe ZhR OaFN FapaFLt\ aQG are eVpeFLaOO\ YXOQeraEOe LQ the heaOth V\VteP�  7he 
CRPPLVVLRQer¶V RpLQLRQV are OLPLteG tR EreaFheV RI the +'C CRGe� aQG the reTXLrePeQt IRr 
the CRPPLVVLRQer tR LQYeVtLJate a FRPpOaLQt LQLtLaOO\ haV a JateNeeper eIIeFt� aV IeZ 
FRPpOaLQtV are LQYeVtLJateG LQ IaFt aQG eYeQ IeZer reVXOt LQ IXrther aFtLRQ thrRXJh the trLEXQaO 
Rr GLVFLpOLQar\ prRFeVVeV�11�  7here LV a heaOth aQG GLVaELOLt\ aGYRFaF\ VerYLFe XQGer the 
CRPPLVVLRQer� EXt the rROe RI the aGYRFateV LV FeQtreG RQ prRYLGLQJ aVVLVtaQFe ZheQ a 
FRPpOaLQt LV PaGe� rather thaQ at the IrRQt�eQG RI the LQIRrPeG FRQVeQt prRFeVV�11� 

New Zealand summary 

1��� 7he 3335 $Ft LV LQ QeeG RI reYLeZ�11�  7he OeJaO OaQGVFape RI PeQtaO FapaFLt\ OaZ LQ 1eZ 
=eaOaQG LV IraJPeQteG� 7here LV QeLther aQ RYerarFhLQJ OeJaO IraPeZRrN QRr a FRheVLYe VRFLaO 
pROLF\ LQ 1eZ =eaOaQG IRr GeaOLQJ ZLth LVVXeV arLVLQJ IRr peRpOe ZhR OaFN FapaFLt\�  0eQtaO 
FapaFLt\ aIIeFtV aOO aVpeFtV RI peRpOe¶V OLYeV aQG aFFeVV tR the OeJaO V\VteP�  7here LV a GaQJer 
RI a VLOR eIIeFt LVROatLQJ GLIIereQt aVpeFtV RI the OeJaO V\VteP� FRPpartPeQtaOLVLQJ the LVVXeV 
LQ eOGer� IaPLO\� prRpert\� PeGLFaO� PeQtaO heaOth Rr GLVaELOLt\ OaZ� aQG VR RQ�  ,QFreaVLQJO\� 
there LV Jreater reFRJQLtLRQ that reJXOatRr\ IraPeZRrNV LQ the heaOth aQG VRFLaO pROLF\ VphereV 
QeeG tR aYRLG theVe JapV� $V 3rRIeVVRr /aXrLe Va\V� 119 

 7heVe reJXOatRr\ JapV are GeVFrLEeG aV ³OLPLQaO´ �the VpaFeV LQ EetZeeQ��  7he\ RIteQ e[LVt 
RXtVLGe e[LVtLQJ IRrPaO OeJaO aQG VRFLaO VtrXFtXreV� aQG are RIteQ LQ a Vtate RI IOX[�  CLtL]eQV 
ZhR aOVR e[perLeQFe IOX[ LQ theLr FapaFLt\ FaQ ILQG thePVeOYeV LQ OLPLQaO reJXOatRr\ VpaFeV 
Zhere at tLPeV OaZV PLJht� Rr PLJht QRt� appO\ tR theP�   

1��� $ reYLeZ RI the OaZ thereIRre reTXLreV a FRRrGLQateG JRYerQPeQt apprRaFh� 

                                                
11�   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199�� V 1��e��  7he CRPPLVVLRQer FaQ LQYeVtLJate pRteQtLaO 

EreaFheV RI the +'C CRGe RQ a FRPpOaLQt Rr RQ hLV RZQ LQLtLatLYe� 
11�   (PaLO IrRP ChrLV 0RRre �3reVLGeQt� 1eZ =eaOaQG /aZ 6RFLet\� tR the +eaOth aQG 'LVaELOLt\ 

CRPPLVVLRQer reJarGLQJ 5eYLeZ RI the +'C $Ft aQG CRGe �1� )eErXar\ ��1�� 
httpV���ZZZ�OaZVRFLet\�RrJ�Q]�BBGata�aVVetV�pGIBILOe���1����999�O�+'C�$Ft�aQG�CRGe�5eYLeZ�1�����
1��pGI�  

11�   +eaOth aQG 'LVaELOLt\ CRPPLVVLRQer $Ft 199� V �� VetV RXt the IXQFtLRQV RI aGYRFateV� ZhLFh LQFOXGeV 
eQVXrLQJ that FRQVXPerV are aZare RI theLr rLJhtV XQGer the +'C CRGe aQG tR prRYLGe aVVLVtaQFe tR 
eQVXre that  heaOthFare prRFeGXreV are perIRrPeG ZLth LQIRrPeG FRQVeQt RI the FRQVXPer� V ���G��  
+eaOth aGYRFateV FaQ aOVR reFeLYe FRPpOaLQtV aQG aVVLVt perVRQV ZhR ZLVh tR pXrVXe a FRPpOaLQt� 

11�   % $tNLQ ³7he 3rRteFtLRQ RI 3erVRQaO aQG 3rRpert\ 5LJhtV $Ft 19�� í 8pGate aQG 5eIOeFtLRQV´ ���1�� �� 
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1C:  OVERVIEW OF MENTAL CAPACITY LAW IN ENGLAND AND WALES 

Historical origins – Magna Carta 1215 

1��� 7he RrLJLQV RI the aGXOt JXarGLaQVhLp V\VteP LQ (QJOaQG aQG :aOeV are a pRLJQaQt rePLQGer 
RI the eQGXrLQJ VLJQLILFaQFe RI the 0aJQa Carta MXVt aIter Lt ParNeG the ���th aQQLYerVar\ LQ 
��1��  ,Q aERXt 1���� VhRrtO\ aIter the eQG RI the 6eFRQG %arRQV¶ :ar� .LQJ +eQr\ ,,,� aV heaG 
RI the IeXGaO V\VteP� aVVXPeG FRQtrRO RYer the eVtateV RI ³OXQatLFV´ aQG ³LGLRtV´�  7he pRZerV 
aQG REOLJatLRQV heOG E\ the CrRZQ EeFaPe part RI ³the rR\aO prerRJatLYe´ aQG Zere reVerYeG 
tR the NLQJ LQ hLV rROe aV parens patriae Rr Iather RI the QatLRQ�1��  6XEVeTXeQtO\ the NLQJ 
GeOeJateG the e[erFLVe RI theVe pRZerV tR the MXGJeV� 

1��� 7he area RI OaZ QRZ NQRZQ aV PeQtaO FapaFLt\ OaZ ZaV hLVtRrLFaOO\ reIerreG tR aV OXQaF\ OaZ 
aQG IrRP 1��� tR 19�� the MXGJeV Zere FaOOeG the ³0aVterV LQ /XQaF\´�  6eQLRr -XGJe /XVh 
RI the PRGerQ Ga\ CRXrt RI 3rRteFtLRQ GeVFrLEeV thLV MXrLVGLFtLRQ aV ³RptLPLVtLF´� EeFaXVe Lt 
ZaV EaVeG RQ the prePLVe that OXQatLFV �VRPetLPeV RI JRRG aQG VRXQG PePRr\ aQG 
XQGerVtaQGLQJ aQG VRPetLPeV QRt� PLJht reJaLQ FapaFLt\ aQG ZRXOG e[peFt theLr aVVetV tR Ee 
reVtRreG tR theP LQtaFt� ZhereaV LGLRtV �IRROV IrRP ELrth� ZRXOG QRt�1�1 

1��� 6LQFe the 5eIRrP $Ft 1���� JeQeraOO\ reJarGeG aV the EeJLQQLQJ RI PRGerQ parOLaPeQtar\ 
GePRFraF\ LQ %rLtaLQ� there haYe EeeQ FhaQJeV tR PeQtaO heaOth aQG PeQtaO FapaFLt\ 
OeJLVOatLRQ aERXt RQFe LQ a JeQeratLRQ tR reIOeFt FXrreQt treQGV aQG EeVt praFtLFe� 7he Qe[t 
reYLVLRQ RI the (QJOLVh OeJLVOatLRQ ZLOO prREaEO\ taNe LQtR aFFRXQt reFeQt GeYeORpPeQtV 
LQFOXGLQJ the 8QLteG 1atLRQV CRQYeQtLRQ RQ the 5LJhtV RI 3erVRQV ZLth 'LVaELOLtLeV �C53'��1��  

Law reform – United Kingdom and Ireland 

1��� ,Q (QJOaQG aQG :aOeV� the 0eQtaO CapaFLt\ $Ft GateV IrRP ����� Lt haV� hRZeYer� EeeQ 
GeVFrLEeG aV a ³199� OaZ´� reIOeFtLQJ the pROLFLeV� phLORVRph\ aQG praFtLFe RI the 199�V�1��  
7he 0eQtaO CapaFLt\ %LOO ZaV aOreaG\ 1� \earV ROG ZheQ Lt ZaV pXt EeIRre 3arOLaPeQt� haYLQJ 
RrLJLQaOO\ appeareG LQ a /aZ CRPPLVVLRQ repRrt pXEOLVheG LQ 199��1��  7he 199� repRrt ZaV 
the FXOPLQatLRQ RI a VerLeV RI IRXr /aZ CRPPLVVLRQ FRQVXOtatLRQ paperV RQ GeFLVLRQ�PaNLQJ 
aQG LQFapaFLt\� ZhLFh LGeQtLILeG a QXPEer RI GeILFLeQFLeV LQ the OaZ� LQFOXGLQJ there EeLQJ QR 
OeJLVOatLRQ aXthRrLVLQJ aQ\ Rther perVRQ Rr FRXrt tR taNe a PeGLFaO GeFLVLRQ RQ EehaOI RI aQ 
aGXOt patLeQt ZLthRXt FapaFLt\ tR PaNe a GeFLVLRQ� 7hLV PeaQt heaY\ reOLaQFe haG tR Ee pOaFeG 
RQ the FRPPRQ OaZ MXVtLILFatLRQ RI QeFeVVLt\� XQGer ZhLFh FOLQLFLaQV PaGe the GeFLVLRQ tR 
prRFeeG�1�� 

1��9 7he /aZ CRPPLVVLRQ reFRPPeQGeG there Ee a VLQJOe FRhereQt VtatXtRr\ VFhePe tR ZhLFh 
reFRXrVe FRXOG Ee haG ZheQ aQ\ GeFLVLRQ �Zhether perVRQaO� PeGLFaO Rr ILQaQFLaO� QeeGeG tR 

                                                
1��   $VhtRQ� aERYe Q �� at 11� 
1�1   ' /XVh ³7he (YROXtLRQ RI the 6tatXtRr\ :LOO -XrLVGLFtLRQ´ ���1�� (OG /- 1��� 
1��   ' /XVh� 3aper preVeQteG tR 7he $FaGeP\ RI (XrRpeaQ /aZ¶V CRQIereQFe RQ the 5LJhtV RI 3erVRQV ZLth 

'LVaELOLtLeV �1� 'eF ��1���  5eOeYaQt VtatXteV Zere paVVeG LQ 1���� 1���� 1�9�� 191�� 19��� 19�9� 19�� 
aQG ����� VRPe RI ZhLFh Zere PRre raGLFaO thaQ RtherV� 

1��   /XVh� aERYe Q 1�1� 
1��   $VhtRQ� aERYe Q �� at ��í9�  7he /aZ 6RFLet\ prRYLGeG the VtLPXOXV IRr the reYLeZ E\ pXEOLVhLQJ a 

GLVFXVVLRQ GRFXPeQt LQ 19�9� ³'eFLVLRQ�PaNLQJ aQG PeQtaO LQFapaFLt\´� 
1��   Re F (Mental patient: Sterilisation) >199�@ � $C 1�  6ee aOVR /aZ CRPPLVVLRQ Mental Incapacity �8./C 
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Ee PaGe IRr a perVRQ aJeG 1� Rr RYer ZhR OaFNeG FapaFLt\�1�� 7he 0eQtaO CapaFLt\ $Ft ���� 
�(QJOaQG aQG :aOeV� eYeQtXaOO\ FaPe LQtR IRrFe RQ 1 2FtREer �����   

1��� 6FRtOaQG aFhLeYeG PeQtaO FapaFLt\ OeJLVOatLRQ ILrVt�  7he $GXOtV ZLth ,QFapaFLt\ �6FRtOaQG� $Ft 
���� IROORZeG reFRPPeQGatLRQV RI the 6FRttLVh /aZ CRPPLVVLRQ1�� aQG ZaV RQe RI the 
earOLeVt pLeFeV RI OeJLVOatLRQ tR Ee paVVeG E\ the QeZO\ IRrPeG 6FRttLVh 3arOLaPeQt�1��  7he 
6FRttLVh OeJLVOatLRQ ZaV LPpOePeQteG LQ VtaJeV�  7here are three PaLQ aJeQFLeV LQYROYeG� the 
3XEOLF *XarGLaQ haV a VXperYLVRr\ rROe aQG NeepV reJLVterV RI attRrQe\V� peRpOe ZhR FaQ 
aFFeVV IXQGV� JXarGLaQV aQG LQterYeQtLRQ RrGerV� ORFaO aXthRrLtLeV ORRN aIter the ZeOIare RI 
aGXOtV ZhR OaFN FapaFLt\� aQG the 0eQtaO :eOIare CRPPLVVLRQ prRteFtV the LQtereVtV RI aGXOtV 
ZhR OaFN FapaFLt\ aV a reVXOt RI a PeQtaO GLVRrGer� XQGer ERth the PeQtaO heaOth aQG the 
PeQtaO FapaFLt\ OeJLVOatLRQ�1�9  7he CRPPLVVLRQ¶V IXQFtLRQV LQFOXGe� XQGertaNLQJ YLVLtV LQ a 
YarLet\ RI VettLQJV� Farr\LQJ RXt LQYeVtLJatLRQV reOatLQJ tR LPprRper GeteQtLRQ� aEXVe� QeJOeFt 
Rr GeILFLeQF\ RI Fare aQG treatPeQt� JLYLQJ aGYLFe� prRPRtLQJ EeVt praFtLFe� aQG FhaOOeQJLQJ 
OeJLVOatLRQ aQG VRFLaO pROLF\ Zhere apprRprLate�1��  ,t haV VLPLOar LQYeVtLJatRr\ pRZerV tR the 
+eaOth aQG 'LVaELOLt\ CRPPLVVLRQer LQ 1eZ =eaOaQG EXt LV QRt RperatLQJ XQGer a FRGe RI 
patLeQtV¶ rLJhtV�1�1   

1��1 ,t LV LQtereVtLQJ tR QRte that the 6FRttLVh OeJLVOatLRQ eVtaEOLVheV a VpeFLaO prRFeGXre IRr 
apprRYLQJ PeGLFaO treatPeQt LQ FertaLQ FaVeV IRr a perVRQ ZhR OaFNV FapaFLt\�  $ VeFRQG 
RpLQLRQ FaQ Ee REtaLQeG IrRP a GRFtRr thrRXJh the 0eQtaO :eOIare CRPPLVVLRQ� tR reYLeZ 
VpeFLILeG treatPeQtV JLYeQ XQGer that $Ft� aQG tR aGMXGLFate LQ FaVeV Zhere there LV 
GLVaJreePeQt EetZeeQ a treatLQJ ph\VLFLaQ aQG a ZeOIare JXarGLaQ Rr attRrQe\� aOthRXJh Lt LV 
rare IRr a GRFtRr tR Farr\ RXt treatPeQt LQ the IaFe RI a reIXVaO E\ a ZeOIare JXarGLaQ Rr 
attRrQe\�1�� 

1��� ,Q 1RrtherQ ,reOaQG� the 0eQtaO CapaFLt\ %LOO reFeQtO\ paVVeG E\ the 3arOLaPeQt LV the QeZeVt 
aQG PRVt aPELtLRXV pLeFe RI OeJLVOatLRQ�1�� ,t ZLOO pXt 1RrtherQ ,reOaQG aheaG RI aQ\ Rther 
MXrLVGLFtLRQ LQ the ZRrOG LQ terPV RI tr\LQJ tR FRPELQe PeQtaO heaOth aQG PeQtaO FapaFLt\ 
OeJLVOatLRQ that LV VtrRQJO\ �LI QRt e[FOXVLYeO\� FapaFLt\ EaVeG�  ,t LV a EraYe attePpt tR Ee 
FRPpatLEOe ZLth the C53' aQG tR aYRLG GLVFrLPLQatLRQ RQ the JrRXQGV RI GLVaELOLt\ aV the VROe 
EaVLV IRr FRPpXOVRr\ treatPeQt� ,t retaLQV the IXQFtLRQaO teVt aQG the ³GLaJQRVtLF threVhROG´ 

                                                
1��   ,Q the earO\ 199�V there Zere IRXr /aZ CRPPLVVLRQ repRrtV that IRrPeG the EaVLV RI the 0eQtaO CapaFLt\ 

$Ft ���� http���ZZZ�EaLOLL�RrJ�eZ�Rther�(:/C�1991�F119�htPO�  
1��   /aZ CRPPLVVLRQ Report on Incapable Adults �6FRt /C 1R 1�1� -XO\ 199��� 
1��   $ :arG The Power to Act: The Development of Scots Law for Mentally Handicapped People �6FRttLVh 

6RFLet\ IRr the 0eQtaOO\ +aQGLFappeG� *OaVJRZ� 199�� at 1�1� 0XFh RI the LPpetXV IRr the 6FRttLVh OaZ 
reIRrP  aQG JaLQLQJ the atteQtLRQ RI the 6FRttLVh /aZ CRPPLVVLRQ ZaV �aQG VtLOO LV� GrLYeQ E\ $GrLaQ 
:arG� a VROLFLtRr EaVeG LQ *OaVJRZ� ZhR ZrRte VeYeraO ERRNV LQ the 199�V RQ OaZ reIRrP that ZaV 
RFFXrrLQJ LQterQatLRQaOO\� LQFOXGLQJ the 1eZ =eaOaQG PRGeO LQ the theQ QeZO\ paVVeG 3335 $Ft 19��� 

1�9   0eQtaO +eaOth �Care aQG 7reatPeQt� �6FRtOaQG� $Ft ���� aQG $GXOtV ZLth ,QFapaFLt\ $Ft �����  6ee 
ZZZ�PZFVFRt�RrJ�XN. 

1��   ,QterYLeZ ZLth CROLQ 0F.a\� ChLeI ([eFXtLYe� 0eQtaO :eOIare CRPPLVVLRQ IRr 6FRtOaQG �$ 'RXJOaVV� 
(GLQEXrJh� �1 0a\ ��1���  7here haV EeeQ a Vteep rLVe LQ ZeOIare JXarGLaQVhLp appOLFatLRQV tR the 
CRPPLVVLRQ í ��� LQ IRXr \earV� 

1�1   $ 5XFN .eeQe aQG ( +RrQe ³:h\ a 0eQtaO CapaFLt\ $Ft CRPPLVVLRQ �aQG :hat 6hRXOG ,t /RRN /LNe�"´ 
���1�� � (OG /- �1�� 

1��  $GXOtV ZLth ,QFapaFLt\ $Ft ����� VV ��� ���  7he CRPPLVVLRQ haV a reVpRQVLELOLt\ tR QRPLQate aQ 
LQGepeQGeQt PeGLFaO praFtLtLRQer�  ,QterYLeZ ZLth CROLQ 0F.a\� ChLeI ([eFXtLYe� 0eQtaO :eOIare 
CRPPLVVLRQ IRr 6FRtOaQG �$ 'RXJOaVV� (GLQEXrJh� �1 0a\ ��1��� 6eFtLRQ �1 RI thLV $Ft prRYLGeV 
OeJLVOatLYe VaIeJXarGV Zhere reVearFh LV XQGertaNeQ RQ peRpOe ZhR OaFN FapaFLt\ VLPLOar tR VV ��í�� RI 
the 0C$� 6ee Chapter � 5eVearFh RQ 3eRpOe ZhR /aFN CapaFLt\�  

1��   ,QtrRGXFeG LQtR the 1RrtherQ ,reOaQG 3arOLaPeQt RQ � -XQe ��1��  7he ELOO ZaV FRPpOeteG RQ 1� 0arFh 
��1� aQG ZaV aZaLtLQJ 5R\aO $VVeQt at the tLPe RI ZrLtLQJ thLV repRrt� 
ZZZ�QLaVVePEO\�JRY�XN�aVVePEO\�EXVLQeVV�OeJLVOatLRQ�prLPar\�OeJLVOatLRQ�FXrreQt�ELOOV�PeQtaO�
FapaFLt\�ELOO� 
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�LPpaLrPeQt RI� Rr GLVtXrEaQFe LQ the IXQFtLRQLQJ RI� the EraLQ Rr PLQG�1�� RI the (QJOLVh aQG 
:eOVh 0C$� +RZeYer� the 0C$ teVt LV TXaOLILeG VR that Lt ³GReV QRt Patter Zhether the 
LPpaLrPeQt Rr GLVtXrEaQFe LV FaXVeG E\ a GLVRrGer Rr GLVaELOLt\ Rr RtherZLVe thaQ E\ a 
GLVaELOLt\´�1�� 

1��� ,Q the 5epXEOLF RI ,reOaQG� the $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� %LOO ZaV LQtrRGXFeG LQ 
��1��  )ROORZLQJ VXEVtaQtLYe aPeQGPeQtV GXrLQJ ��1� Lt ZaV paVVeG LQtR OaZ at the eQG RI 
the \ear�1��  /aZ reIRrP LV ZeOO RYerGXe LQ ,reOaQG� the QeZ OaZ ZLOO repOaFe the /XQaF\ 
5eJXOatLRQV $Ft ,reOaQG 1��1� GraFRQLaQ OeJLVOatLRQ aGPLQLVtereG thrRXJh the :arGV RI CRXrt 
V\VteP LQ the +LJh CRXrt�  

1��� 7he QeZ OeJLVOatLRQ LQ ,reOaQG ePEraFeV VXppRrteG GeFLVLRQ�PaNLQJ XQGer the C53' ZLth a 
three�VtaJe apprRaFh tR the aVVeVVPeQt RI FapaFLt\�1��  $t the OeaVt IRrPaO eQG RI the 
VpeFtrXP� peRpOe FaQ appRLQt a GeFLVLRQ�PaNLQJ aVVLVtaQt ZheQ the\ are FRQFerQeG that the\ 
haYe Rr ZLOO VhRrtO\ haYe GLIILFXOt\ LQ PaNLQJ GeFLVLRQV ZLthRXt aVVLVtaQFe�1��  7he Qe[t Vtep LV 
appRLQtPeQt RI a FR�GeFLVLRQ�PaNer� ZhLFh LV a FRQtraFtXaO arraQJePeQt that PXVt Ee 
ZLtQeVVeG E\ tZR peRpOe �RQe FRPpOeteO\ LQGepeQGeQt RI eLther part\�� EXt GReV QRt reTXLre 
FRXrt apprRYaO�1�9  )LQaOO\� there LV aQ appOLFatLRQ prRFeVV IRr a GeFLVLRQ�PaNLQJ repreVeQtatLYe 
appRLQteG E\ the FRXrt� ZhR LV aQ LQGLYLGXaO ZLth a ³ERQa ILGe´ LQtereVt LQ the ZeOIare RI the 
reOeYaQt perVRQ� ZheQ the perVRQ OaFNV FapaFLt\ tR PaNe GeFLVLRQV�1��  7he ,rLVh OaZ LV 
prRJreVVLYe aQG aOLJQV ZLth hXPaQ rLJhtV REOLJatLRQV E\ reFRJQLVLQJ OeJaO FapaFLt\ aV a 
FRQtLQXXP aQG the rROe RI VXppRrteG GeFLVLRQ�PaNLQJ�  CR�GeFLVLRQ�PaNLQJ repreVeQtV aQ 
LQterPeGLate phaVe Zhere a perVRQ IaOOV VRPeZhere EetZeeQ QeeGLQJ heOp tR PaNe GeFLVLRQV 
aQG EeLQJ FRPpOeteO\ XQaEOe tR PaNe GeFLVLRQV IRr thePVeOYeV�1�1 
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1��� 7he 0eQtaO CapaFLt\ $Ft ���� �0C$� LV a FRPpreheQVLYe RYerhaXO RI thLV area RI OaZ LQ 
(QJOaQG aQG :aOeV�  7he OeJLVOatLRQ PaGe VLJQLILFaQt FhaQJeV tR the OeJaO rLJhtV aIIRrGeG tR 
thRVe ZhR OaFN FapaFLt\ LQ (QJOaQG�  7he 0C$ eVtaEOLVheV a VLQJOe VtatXtRr\ IraPeZRrN IRr 
the PaNLQJ RI perVRQaO ZeOIare GeFLVLRQV� heaOthFare GeFLVLRQV aQG ILQaQFLaO GeFLVLRQV RQ 
EehaOI RI aGXOtV ZhR Pa\ OaFN FapaFLt\ tR PaNe VpeFLILF GeFLVLRQV IRr thePVeOYeV�1��  7he 
IraPeZRrN prRYLGeV a hLerarFh\ RI prRFeVVeV� e[teQGLQJ IrRP LQIRrPaO Ga\�tR�Ga\ Fare aQG 
treatPeQt GeFLVLRQV� tR GeFLVLRQ�PaNLQJ reTXLrLQJ the e[erFLVe RI IRrPaO pRZerV� aQG 
XOtLPateO\ tR FRXrt GeFLVLRQV aQG MXGJPeQtV�  ,t aOVR FOarLILeV the aFtLRQV that FaQ Ee taNeQ E\ 
RtherV LQYROYeG ZLth the Fare Rr PeGLFaO treatPeQt RI peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt� 

1��� 7he Ne\ prRYLVLRQV RI the 0C$� reOatLQJ tR the JXLGLQJ OeJaO prLQFLpOeV �V 1�� the GeILQLtLRQ RI 
FapaFLt\ aQG the OeJaO teVt IRr LQterYeQtLRQ �VV � aQG ��� aQG the FRQFept RI the perVRQ¶V EeVt 
LQtereVtV �V ��� are Vet RXt LQ $ppeQGL[ C�  

                                                
1��    0eQtaO CapaFLt\ %LOO �1,�� V ��1�� 
1��    0eQtaO CapaFLt\ %LOO �1,�� V ����� 
1��   7he $VVLVteG 'eFLVLRQ�PaNLQJ �CapaFLt\� $Ft ��1� ZaV paVVeG LQtR OaZ RQ �� 'eFePEer ��1�� 

http���ZZZ�LrLVhVtatXteERRN�Le�eOL���1��aFt����eQaFteG�eQ�pGI� 
1��   *5 $VhtRQ� ³+aV RXr 0eQtaO CapaFLt\ -XrLVGLFtLRQ 5eaFheG the 7XrQLQJ 3RLQt"´ >��1�@ (OG /-� �1��   
1��   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V1�� 
1�9   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V 1�� 
1��   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V ��� 
1�1   ,QterYLeZ ZLth 'r )raQFeV 0attheZV� *3�OaZ\er ZhR haV ZRrNeG aV a GRFtRr LQ ,reOaQG �$ 'RXJOaVV� 

'XQeGLQ� �� 1RYePEer ��1��� 
1��   ,Q (QJOaQG aQG :aOeV� PaQ\ peRpOe OaFNLQJ FapaFLt\ GXe tR PeQtaO GLVRrGer �LQFOXGLQJ OearQLQJ GLVaELOLt\ 

aQG GePeQtLa� FRPe XQGer the 0eQtaO +eaOth $Ft 19��� aOthRXJh the FRQFept RI FapaFLt\ LV QRt 
PeQtLRQeG LQ the OeJLVOatLRQ� 
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Ee PaGe IRr a perVRQ aJeG 1� Rr RYer ZhR OaFNeG FapaFLt\�1�� 7he 0eQtaO CapaFLt\ $Ft ���� 
�(QJOaQG aQG :aOeV� eYeQtXaOO\ FaPe LQtR IRrFe RQ 1 2FtREer �����   

1��� 6FRtOaQG aFhLeYeG PeQtaO FapaFLt\ OeJLVOatLRQ ILrVt�  7he $GXOtV ZLth ,QFapaFLt\ �6FRtOaQG� $Ft 
���� IROORZeG reFRPPeQGatLRQV RI the 6FRttLVh /aZ CRPPLVVLRQ1�� aQG ZaV RQe RI the 
earOLeVt pLeFeV RI OeJLVOatLRQ tR Ee paVVeG E\ the QeZO\ IRrPeG 6FRttLVh 3arOLaPeQt�1��  7he 
6FRttLVh OeJLVOatLRQ ZaV LPpOePeQteG LQ VtaJeV�  7here are three PaLQ aJeQFLeV LQYROYeG� the 
3XEOLF *XarGLaQ haV a VXperYLVRr\ rROe aQG NeepV reJLVterV RI attRrQe\V� peRpOe ZhR FaQ 
aFFeVV IXQGV� JXarGLaQV aQG LQterYeQtLRQ RrGerV� ORFaO aXthRrLtLeV ORRN aIter the ZeOIare RI 
aGXOtV ZhR OaFN FapaFLt\� aQG the 0eQtaO :eOIare CRPPLVVLRQ prRteFtV the LQtereVtV RI aGXOtV 
ZhR OaFN FapaFLt\ aV a reVXOt RI a PeQtaO GLVRrGer� XQGer ERth the PeQtaO heaOth aQG the 
PeQtaO FapaFLt\ OeJLVOatLRQ�1�9  7he CRPPLVVLRQ¶V IXQFtLRQV LQFOXGe� XQGertaNLQJ YLVLtV LQ a 
YarLet\ RI VettLQJV� Farr\LQJ RXt LQYeVtLJatLRQV reOatLQJ tR LPprRper GeteQtLRQ� aEXVe� QeJOeFt 
Rr GeILFLeQF\ RI Fare aQG treatPeQt� JLYLQJ aGYLFe� prRPRtLQJ EeVt praFtLFe� aQG FhaOOeQJLQJ 
OeJLVOatLRQ aQG VRFLaO pROLF\ Zhere apprRprLate�1��  ,t haV VLPLOar LQYeVtLJatRr\ pRZerV tR the 
+eaOth aQG 'LVaELOLt\ CRPPLVVLRQer LQ 1eZ =eaOaQG EXt LV QRt RperatLQJ XQGer a FRGe RI 
patLeQtV¶ rLJhtV�1�1   

1��1 ,t LV LQtereVtLQJ tR QRte that the 6FRttLVh OeJLVOatLRQ eVtaEOLVheV a VpeFLaO prRFeGXre IRr 
apprRYLQJ PeGLFaO treatPeQt LQ FertaLQ FaVeV IRr a perVRQ ZhR OaFNV FapaFLt\�  $ VeFRQG 
RpLQLRQ FaQ Ee REtaLQeG IrRP a GRFtRr thrRXJh the 0eQtaO :eOIare CRPPLVVLRQ� tR reYLeZ 
VpeFLILeG treatPeQtV JLYeQ XQGer that $Ft� aQG tR aGMXGLFate LQ FaVeV Zhere there LV 
GLVaJreePeQt EetZeeQ a treatLQJ ph\VLFLaQ aQG a ZeOIare JXarGLaQ Rr attRrQe\� aOthRXJh Lt LV 
rare IRr a GRFtRr tR Farr\ RXt treatPeQt LQ the IaFe RI a reIXVaO E\ a ZeOIare JXarGLaQ Rr 
attRrQe\�1�� 

1��� ,Q 1RrtherQ ,reOaQG� the 0eQtaO CapaFLt\ %LOO reFeQtO\ paVVeG E\ the 3arOLaPeQt LV the QeZeVt 
aQG PRVt aPELtLRXV pLeFe RI OeJLVOatLRQ�1�� ,t ZLOO pXt 1RrtherQ ,reOaQG aheaG RI aQ\ Rther 
MXrLVGLFtLRQ LQ the ZRrOG LQ terPV RI tr\LQJ tR FRPELQe PeQtaO heaOth aQG PeQtaO FapaFLt\ 
OeJLVOatLRQ that LV VtrRQJO\ �LI QRt e[FOXVLYeO\� FapaFLt\ EaVeG�  ,t LV a EraYe attePpt tR Ee 
FRPpatLEOe ZLth the C53' aQG tR aYRLG GLVFrLPLQatLRQ RQ the JrRXQGV RI GLVaELOLt\ aV the VROe 
EaVLV IRr FRPpXOVRr\ treatPeQt� ,t retaLQV the IXQFtLRQaO teVt aQG the ³GLaJQRVtLF threVhROG´ 

                                                
1��   ,Q the earO\ 199�V there Zere IRXr /aZ CRPPLVVLRQ repRrtV that IRrPeG the EaVLV RI the 0eQtaO CapaFLt\ 

$Ft ���� http���ZZZ�EaLOLL�RrJ�eZ�Rther�(:/C�1991�F119�htPO�  
1��   /aZ CRPPLVVLRQ Report on Incapable Adults �6FRt /C 1R 1�1� -XO\ 199��� 
1��   $ :arG The Power to Act: The Development of Scots Law for Mentally Handicapped People �6FRttLVh 

6RFLet\ IRr the 0eQtaOO\ +aQGLFappeG� *OaVJRZ� 199�� at 1�1� 0XFh RI the LPpetXV IRr the 6FRttLVh OaZ 
reIRrP  aQG JaLQLQJ the atteQtLRQ RI the 6FRttLVh /aZ CRPPLVVLRQ ZaV �aQG VtLOO LV� GrLYeQ E\ $GrLaQ 
:arG� a VROLFLtRr EaVeG LQ *OaVJRZ� ZhR ZrRte VeYeraO ERRNV LQ the 199�V RQ OaZ reIRrP that ZaV 
RFFXrrLQJ LQterQatLRQaOO\� LQFOXGLQJ the 1eZ =eaOaQG PRGeO LQ the theQ QeZO\ paVVeG 3335 $Ft 19��� 

1�9   0eQtaO +eaOth �Care aQG 7reatPeQt� �6FRtOaQG� $Ft ���� aQG $GXOtV ZLth ,QFapaFLt\ $Ft �����  6ee 
ZZZ�PZFVFRt�RrJ�XN. 

1��   ,QterYLeZ ZLth CROLQ 0F.a\� ChLeI ([eFXtLYe� 0eQtaO :eOIare CRPPLVVLRQ IRr 6FRtOaQG �$ 'RXJOaVV� 
(GLQEXrJh� �1 0a\ ��1���  7here haV EeeQ a Vteep rLVe LQ ZeOIare JXarGLaQVhLp appOLFatLRQV tR the 
CRPPLVVLRQ í ��� LQ IRXr \earV� 

1�1   $ 5XFN .eeQe aQG ( +RrQe ³:h\ a 0eQtaO CapaFLt\ $Ft CRPPLVVLRQ �aQG :hat 6hRXOG ,t /RRN /LNe�"´ 
���1�� � (OG /- �1�� 

1��  $GXOtV ZLth ,QFapaFLt\ $Ft ����� VV ��� ���  7he CRPPLVVLRQ haV a reVpRQVLELOLt\ tR QRPLQate aQ 
LQGepeQGeQt PeGLFaO praFtLtLRQer�  ,QterYLeZ ZLth CROLQ 0F.a\� ChLeI ([eFXtLYe� 0eQtaO :eOIare 
CRPPLVVLRQ IRr 6FRtOaQG �$ 'RXJOaVV� (GLQEXrJh� �1 0a\ ��1��� 6eFtLRQ �1 RI thLV $Ft prRYLGeV 
OeJLVOatLYe VaIeJXarGV Zhere reVearFh LV XQGertaNeQ RQ peRpOe ZhR OaFN FapaFLt\ VLPLOar tR VV ��í�� RI 
the 0C$� 6ee Chapter � 5eVearFh RQ 3eRpOe ZhR /aFN CapaFLt\�  

1��   ,QtrRGXFeG LQtR the 1RrtherQ ,reOaQG 3arOLaPeQt RQ � -XQe ��1��  7he ELOO ZaV FRPpOeteG RQ 1� 0arFh 
��1� aQG ZaV aZaLtLQJ 5R\aO $VVeQt at the tLPe RI ZrLtLQJ thLV repRrt� 
ZZZ�QLaVVePEO\�JRY�XN�aVVePEO\�EXVLQeVV�OeJLVOatLRQ�prLPar\�OeJLVOatLRQ�FXrreQt�ELOOV�PeQtaO�
FapaFLt\�ELOO� 
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�LPpaLrPeQt RI� Rr GLVtXrEaQFe LQ the IXQFtLRQLQJ RI� the EraLQ Rr PLQG�1�� RI the (QJOLVh aQG 
:eOVh 0C$� +RZeYer� the 0C$ teVt LV TXaOLILeG VR that Lt ³GReV QRt Patter Zhether the 
LPpaLrPeQt Rr GLVtXrEaQFe LV FaXVeG E\ a GLVRrGer Rr GLVaELOLt\ Rr RtherZLVe thaQ E\ a 
GLVaELOLt\´�1�� 

1��� ,Q the 5epXEOLF RI ,reOaQG� the $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� %LOO ZaV LQtrRGXFeG LQ 
��1��  )ROORZLQJ VXEVtaQtLYe aPeQGPeQtV GXrLQJ ��1� Lt ZaV paVVeG LQtR OaZ at the eQG RI 
the \ear�1��  /aZ reIRrP LV ZeOO RYerGXe LQ ,reOaQG� the QeZ OaZ ZLOO repOaFe the /XQaF\ 
5eJXOatLRQV $Ft ,reOaQG 1��1� GraFRQLaQ OeJLVOatLRQ aGPLQLVtereG thrRXJh the :arGV RI CRXrt 
V\VteP LQ the +LJh CRXrt�  

1��� 7he QeZ OeJLVOatLRQ LQ ,reOaQG ePEraFeV VXppRrteG GeFLVLRQ�PaNLQJ XQGer the C53' ZLth a 
three�VtaJe apprRaFh tR the aVVeVVPeQt RI FapaFLt\�1��  $t the OeaVt IRrPaO eQG RI the 
VpeFtrXP� peRpOe FaQ appRLQt a GeFLVLRQ�PaNLQJ aVVLVtaQt ZheQ the\ are FRQFerQeG that the\ 
haYe Rr ZLOO VhRrtO\ haYe GLIILFXOt\ LQ PaNLQJ GeFLVLRQV ZLthRXt aVVLVtaQFe�1��  7he Qe[t Vtep LV 
appRLQtPeQt RI a FR�GeFLVLRQ�PaNer� ZhLFh LV a FRQtraFtXaO arraQJePeQt that PXVt Ee 
ZLtQeVVeG E\ tZR peRpOe �RQe FRPpOeteO\ LQGepeQGeQt RI eLther part\�� EXt GReV QRt reTXLre 
FRXrt apprRYaO�1�9  )LQaOO\� there LV aQ appOLFatLRQ prRFeVV IRr a GeFLVLRQ�PaNLQJ repreVeQtatLYe 
appRLQteG E\ the FRXrt� ZhR LV aQ LQGLYLGXaO ZLth a ³ERQa ILGe´ LQtereVt LQ the ZeOIare RI the 
reOeYaQt perVRQ� ZheQ the perVRQ OaFNV FapaFLt\ tR PaNe GeFLVLRQV�1��  7he ,rLVh OaZ LV 
prRJreVVLYe aQG aOLJQV ZLth hXPaQ rLJhtV REOLJatLRQV E\ reFRJQLVLQJ OeJaO FapaFLt\ aV a 
FRQtLQXXP aQG the rROe RI VXppRrteG GeFLVLRQ�PaNLQJ�  CR�GeFLVLRQ�PaNLQJ repreVeQtV aQ 
LQterPeGLate phaVe Zhere a perVRQ IaOOV VRPeZhere EetZeeQ QeeGLQJ heOp tR PaNe GeFLVLRQV 
aQG EeLQJ FRPpOeteO\ XQaEOe tR PaNe GeFLVLRQV IRr thePVeOYeV�1�1 
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1��� 7he 0eQtaO CapaFLt\ $Ft ���� �0C$� LV a FRPpreheQVLYe RYerhaXO RI thLV area RI OaZ LQ 
(QJOaQG aQG :aOeV�  7he OeJLVOatLRQ PaGe VLJQLILFaQt FhaQJeV tR the OeJaO rLJhtV aIIRrGeG tR 
thRVe ZhR OaFN FapaFLt\ LQ (QJOaQG�  7he 0C$ eVtaEOLVheV a VLQJOe VtatXtRr\ IraPeZRrN IRr 
the PaNLQJ RI perVRQaO ZeOIare GeFLVLRQV� heaOthFare GeFLVLRQV aQG ILQaQFLaO GeFLVLRQV RQ 
EehaOI RI aGXOtV ZhR Pa\ OaFN FapaFLt\ tR PaNe VpeFLILF GeFLVLRQV IRr thePVeOYeV�1��  7he 
IraPeZRrN prRYLGeV a hLerarFh\ RI prRFeVVeV� e[teQGLQJ IrRP LQIRrPaO Ga\�tR�Ga\ Fare aQG 
treatPeQt GeFLVLRQV� tR GeFLVLRQ�PaNLQJ reTXLrLQJ the e[erFLVe RI IRrPaO pRZerV� aQG 
XOtLPateO\ tR FRXrt GeFLVLRQV aQG MXGJPeQtV�  ,t aOVR FOarLILeV the aFtLRQV that FaQ Ee taNeQ E\ 
RtherV LQYROYeG ZLth the Fare Rr PeGLFaO treatPeQt RI peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt� 

1��� 7he Ne\ prRYLVLRQV RI the 0C$� reOatLQJ tR the JXLGLQJ OeJaO prLQFLpOeV �V 1�� the GeILQLtLRQ RI 
FapaFLt\ aQG the OeJaO teVt IRr LQterYeQtLRQ �VV � aQG ��� aQG the FRQFept RI the perVRQ¶V EeVt 
LQtereVtV �V ��� are Vet RXt LQ $ppeQGL[ C�  

                                                
1��    0eQtaO CapaFLt\ %LOO �1,�� V ��1�� 
1��    0eQtaO CapaFLt\ %LOO �1,�� V ����� 
1��   7he $VVLVteG 'eFLVLRQ�PaNLQJ �CapaFLt\� $Ft ��1� ZaV paVVeG LQtR OaZ RQ �� 'eFePEer ��1�� 

http���ZZZ�LrLVhVtatXteERRN�Le�eOL���1��aFt����eQaFteG�eQ�pGI� 
1��   *5 $VhtRQ� ³+aV RXr 0eQtaO CapaFLt\ -XrLVGLFtLRQ 5eaFheG the 7XrQLQJ 3RLQt"´ >��1�@ (OG /-� �1��   
1��   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V1�� 
1�9   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V 1�� 
1��   $VVLVteG 'eFLVLRQ�0aNLQJ �CapaFLt\� $Ft ��1� �5epXEOLF RI ,reOaQG�� 3art �� V ��� 
1�1   ,QterYLeZ ZLth 'r )raQFeV 0attheZV� *3�OaZ\er ZhR haV ZRrNeG aV a GRFtRr LQ ,reOaQG �$ 'RXJOaVV� 

'XQeGLQ� �� 1RYePEer ��1��� 
1��   ,Q (QJOaQG aQG :aOeV� PaQ\ peRpOe OaFNLQJ FapaFLt\ GXe tR PeQtaO GLVRrGer �LQFOXGLQJ OearQLQJ GLVaELOLt\ 

aQG GePeQtLa� FRPe XQGer the 0eQtaO +eaOth $Ft 19��� aOthRXJh the FRQFept RI FapaFLt\ LV QRt 
PeQtLRQeG LQ the OeJLVOatLRQ� 
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1��� 7he 0C$¶V VtartLQJ pRLQt LV tR FRQILrP LQ OeJLVOatLRQ the preVXPptLRQ at FRPPRQ OaZ that aQ 
aGXOt �aJeG 1� Rr RYer� haV IXOO OeJaO FapaFLt\� XQOeVV Lt FaQ Ee VhRZQ that the\ OaFN FapaFLt\ 
tR PaNe a GeFLVLRQ IRr thePVeOYeV at the tLPe the GeFLVLRQ QeeGV tR Ee PaGe�  ,t LQFOXGeV 
prRYLVLRQV tR eQVXre that LQ aQ\ GeFLVLRQ�PaNLQJ prRFeVV peRpOe are JLYeQ aOO apprRprLate heOp 
aQG VXppRrt tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV aQG tR Pa[LPLVe theLr partLFLpatLRQ 
LQ aQ\ GeFLVLRQ�PaNLQJ prRFeVV�   

1��� 7he VtatXtRr\ IraPeZRrN LV EaVeG RQ tZR IXQGaPeQtaO FRQFeptV� OaFN RI FapaFLt\ aQG EeVt 
LQtereVtV�1��  )Rr thRVe ZhR OaFN FapaFLt\ tR PaNe partLFXOar GeFLVLRQV� the 0C$ prRYLGeV a 
raQJe RI prRFeVVeV e[teQGLQJ IrRP LQIRrPaO arraQJePeQtV tR FRXrt�EaVeG pRZerV� tR JRYerQ 
the FLrFXPVtaQFeV LQ ZhLFh QeFeVVar\ GeFLVLRQV FaQ Ee PaGe RQ theLr EehaOI aQG LQ theLr EeVt 
LQtereVtV� 

1��9 7he eVVeQtLaO prRYLVLRQV RI the 0C$ �aQG FRrreVpRQGLQJ prRYLVLRQV RI the 3335 $Ft� Zhere 
the\ e[LVt� LQFOXGe�1�� 

x Principles: )LYe JXLGLQJ VtatXtRr\ prLQFLpOeV ± the YaOXeV that XQGerpLQ the OeJaO 
reTXLrePeQtV RI the $Ft �0C$ V 1� 3335 $Ft V ��� 

x Capacity definition: $ GeILQLtLRQ RI peRpOe ZhR OaFN FapaFLt\ �0C$ V �� QR eTXLYaOeQt LQ 
3335 $Ft�� 

x Capacity test: $ VLQJOe FOear teVt IRr aVVeVVLQJ Zhether a perVRQ OaFNV FapaFLt\ tR taNe 
a partLFXOar GeFLVLRQ at a partLFXOar tLPe �0C$ V �� 3335 $Ft VV �� 1�� ���1��E�� 9��1� 
aQG 9������ 

x Best interests standard: $ VLQJOe FrLterLRQ �EeVt LQtereVtV� IRr Farr\LQJ RXt aFtV Rr taNLQJ 
GeFLVLRQV RQ EehaOI RI peRpOe ZhR OaFN FapaFLt\ tR FRQVeQt tR VXFh aFtV Rr taNe thRVe 
VpeFLILF GeFLVLRQV IRr thePVeOYeV �0C$ V �� QR e[preVV FrLterLRQ LQ 3335 $Ft�� 

x Codified defence of necessity: COarLI\LQJ the OaZ ZheQ aFtV LQ FRQQeFtLRQ ZLth the Fare 
Rr treatPeQt RI peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt are FarrLeG RXt LQ theLr EeVt LQtereVtV 
ZLthRXt IRrPaO prRFeGXreV Rr MXGLFLaO LQterYeQtLRQ� ZLth FOear reVtrLFtLRQV pOaFeG RQ the 
XVe RI reVtraLQt� LQ partLFXOar� RQ aFtV reVXOtLQJ LQ GeprLYatLRQ RI OLEert\ �0C$ VV � aQG 
�� QR eTXLYaOeQt 3335 $Ft� FRPPRQ OaZ GeIeQFe RI QeFeVVLt\��1�� 

x Lasting powers of attorney: ([teQGLQJ the prRYLVLRQV IRr PaNLQJ pRZerV RI attRrQe\ 
ZhLFh RXtOaVt FapaFLt\ �reIerreG tR aV ³OaVtLQJ pRZerV RI attRrQe\´ �/3$� í eTXLYaOeQt tR 
aQ eQGXrLQJ pRZer RI attRrQe\ �(32$� LQ 1eZ =eaOaQG�� FRYerLQJ heaOth aQG ZeOIare 
GeFLVLRQV aV ZeOO aV ILQaQFLaO aIIaLrV� ZLth VaIeJXarGV aJaLQVt aEXVe aQG e[pORLtatLRQ 
�0C$ VV �� aQG ��� 3335 $Ft 3art 9 (32$V��1�� 

                                                
1��   7heVe are GLVFXVVeG LQ Chapter � 'eILQLQJ CapaFLt\ aQG Chapter � %eVt ,QtereVtV� 
1��   6eFtLRQV 1í� RI the 0eQtaO CapaFLt\ $Ft ���� are Vet RXt LQ IXOO LQ $ppeQGL[ C� 
1��  7he prRYLVLRQV RI V � are EaVeG RQ the FRPPRQ OaZ ³GRFtrLQe RI QeFeVVLt\´ aV Vet RXt LQ Re F, aERYe Q 

1���  7he 0C$ ���� ZaV VXEVeTXeQtO\ aPeQGeG E\ the 0eQtaO +eaOth $Ft ���� tR prRYLGe prRFeGXraO 
VaIeJXarGV LQ FaVeV Zhere VRPeRQe OaFNLQJ FapaFLt\ Pa\ Ee GeprLYeG RI theLr OLEert\ aQG theLr EeVt 
LQtereVtV ± GLVFXVVeG EeORZ� 

1��   $VhtRQ� aERYe Q �� at 1���  7he e[LVtLQJ eQGXrLQJ pRZerV RI attRrQe\ reJLPe XQGer the (QGXrLQJ 3RZerV 
RI $ttRrQe\ $Ft 19�� FRQtLQXeV FRQFXrreQtO\ ZLth the VaPe OeJaO prLQFLpOeV aV e[LVteG ZheQ the\ Zere 
PaGe� aOthRXJh ZLthLQ the IraPeZRrN RI the 0C$ �����  7he (3$ MXrLVGLFtLRQ haG VeYeraO GraZEaFNV� 
LQFOXGLQJ that (3$ reOateV RQO\ tR prRpert\ aQG aIIaLrV RI the GRQRr aQG aV the\ RperateG ZLth OLttOe RIILFLaO 
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x Deputies: 3rRYLGLQJ IRr GeFLVLRQV tR Ee PaGe E\ a ³GepXt\´� tR Ee appRLQteG E\ a 
VpeFLaOLVt CRXrt RI 3rRteFtLRQ� �0C$ VV 1�� 3335 $Ft V 1� �ZeOIare JXarGLaQ� Rr V �� 
�prRpert\ PaQaJer��� 

x Advance decisions: 3rRYLGeV VtatXtRr\ rXOeV� ZLth FOear VaIeJXarGV� IRr the PaNLQJ RI 
aGYaQFe GeFLVLRQV aV tR reIXVaO RI PeGLFaO treatPeQt �0C$ VV ��±��� CRGe RI 5LJhtV� 
5LJht ���� �aGYaQFe GLreFtLYeV��� 

x Research on people who lack capacity: 6etV RXt VpeFLILF paraPeterV IRr reVearFh 
LQYROYLQJ� Rr LQ reOatLRQ tR� peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt tR theLr LQYROYePeQt �0C$ 
VV ��í��� QR prRYLVLRQV LQ 1eZ =eaOaQG OeJLVOatLRQ� +'C CRGe 5LJht ���� appOLeV�� 

x Independent advocates: 3rRYLGLQJ IRr the appRLQtPeQt RI LQGepeQGeQt PeQtaO FapaFLt\ 
aGYRFateV �,0C$V� tR VXppRrt peRpOe ZLth QR�RQe tR VpeaN IRr theP ZhR OaFN FapaFLt\ 
tR PaNe LPpRrtaQt GeFLVLRQV aERXt VerLRXV PeGLFaO treatPeQt aQG FhaQJeV RI 
aFFRPPRGatLRQ� GeprLYatLRQ RI OLEert\ VaIeJXarGLQJ prRFeGXreV aQG reVearFh� �0C$� 
VV��í�1� QR eTXLYaOeQt LQ the 3335 $Ft� heaOth aQG GLVaELOLt\ aGYRFateV ZLth IRFXV RQ 
FRPpOaLQtV XQGer the +'C CRGe��1��  

x Code of Practice: $XthRrLVLQJ VtatXtRr\ JXLGaQFe tR Ee LVVXeG� LQ the IRrP RI a FRGe �Rr 
FRGeV� RI praFtLFe� VettLQJ JRRG praFtLFe VtaQGarGV IRr peRpOe XVLQJ the $Ft¶V prRYLVLRQV 
�0C$ VV �� aQG ��� QR eTXLYaOeQt LQ the 3335 $Ft��1�� 

1��� 7he 0eQtaO CapaFLt\ $Ft aOVR FreateG tZR pXEOLF ERGLeV� the QeZ CRXrt RI 3rRteFtLRQ �C23� 
aQG the 2IILFe RI the 3XEOLF *XarGLaQ �23*��  %Rth RI theVe ERGLeV pOa\ a Ne\ rROe LQ 
VXppRrtLQJ aQG LPpOePeQtLQJ the VtatXtRr\ IraPeZRrN� 

 

Court of Protection  

1��1 CeQtraO tR the 0C$ ���� LV the e[paQGeG CRXrt RI 3rRteFtLRQ �C23�� ZhLFh eQMR\V a ZLGe�
raQJLQJ MXrLVGLFtLRQ tR RYerVee the Fare RI aGXOtV OaFNLQJ PeQtaO FapaFLt\�1�9   ,t LV a VXperLRr 
FRXrt RI reFRrG ZLth MXrLVGLFtLRQ reOatLQJ tR the ZhROe RI the 0C$ ���� aQG ZLth LtV RZQ 
prRFeGXreV aQG QRPLQateG MXGJeV�1��  $V a VpeFLaOLVt FRXrt Lt FaQ GeaO ZLth GeFLVLRQ�PaNLQJ 
IRr aGXOtV �aQG FhLOGreQ LQ a IeZ FaVeV� ZhR Pa\ OaFN FapaFLt\ tR PaNe VpeFLILF GeFLVLRQV IRr 
thePVeOYeV�  7he FRXrt LV aEOe tR eVtaEOLVh preFeGeQt �Vet e[aPpOeV IRr IXtXre FaVeV� aQG Lt 
FaQ EXLOG Xp e[pertLVe LQ aOO LVVXeV reOateG tR LQFapaFLt\�1�1  7he FRXrt haV ZLGe pRZerV 
LQFOXGLQJ PaNLQJ LQterLP RrGerV aQG GLreFtLRQV aQG FaOOLQJ IRr e[pert repRrtV IrRP a pXEOLF 
JXarGLaQ Rr a CRXrt RI 3rRteFtLRQ YLVLtRr�1�� $ppeaOV JR GLreFtO\ IrRP the C23 tR the CRXrt RI 
$ppeaO� 

                                                
LQterYeQtLRQ Zere QRt YLeZeG aV prRteFtLQJ the LQFapaEOe perVRQ ZhR LV YXOQeraEOe aQG at rLVN IrRP 
aEXVe� 

1��   CXrreQtO\ reIerreG tR aV the ³'eprLYatLRQ RI /LEert\ 6aIeJXarGV´ �'R/6�� 
1��   0eQtaO CapaFLt\ $Ft ����� VV ��í�1� CRGe RI 3raFtLFe ����� 
1�9   7he 0C$ e[teQGeG the MXrLVGLFtLRQ RI the ROG CRXrt RI 3rRteFtLRQ IrRP prRpert\ aORQe tR perVRQaO Fare 

aQG ZeOIare� 
1��   0eQtaO CapaFLt\ $Ft ����� V ���   
1�1   5 -RQeV Mental Capacity Act Manual ��th eG� 6Zeet 	 0a[ZeOO� /RQGRQ� ��1�� at ����  7here are 

e[teQVLYe CRXrt RI 3rRteFtLRQ 5XOeV that FaQ Ee PaGe XQGer V �1� FXrreQtO\ reYLVeG LQ ��1� aQG aJaLQ 
LQ ��1��   

1��   0eQtaO CapaFLt\ $Ft ����� V �9�   
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1��� 7he 0C$¶V VtartLQJ pRLQt LV tR FRQILrP LQ OeJLVOatLRQ the preVXPptLRQ at FRPPRQ OaZ that aQ 
aGXOt �aJeG 1� Rr RYer� haV IXOO OeJaO FapaFLt\� XQOeVV Lt FaQ Ee VhRZQ that the\ OaFN FapaFLt\ 
tR PaNe a GeFLVLRQ IRr thePVeOYeV at the tLPe the GeFLVLRQ QeeGV tR Ee PaGe�  ,t LQFOXGeV 
prRYLVLRQV tR eQVXre that LQ aQ\ GeFLVLRQ�PaNLQJ prRFeVV peRpOe are JLYeQ aOO apprRprLate heOp 
aQG VXppRrt tR eQaEOe theP tR PaNe theLr RZQ GeFLVLRQV aQG tR Pa[LPLVe theLr partLFLpatLRQ 
LQ aQ\ GeFLVLRQ�PaNLQJ prRFeVV�   

1��� 7he VtatXtRr\ IraPeZRrN LV EaVeG RQ tZR IXQGaPeQtaO FRQFeptV� OaFN RI FapaFLt\ aQG EeVt 
LQtereVtV�1��  )Rr thRVe ZhR OaFN FapaFLt\ tR PaNe partLFXOar GeFLVLRQV� the 0C$ prRYLGeV a 
raQJe RI prRFeVVeV e[teQGLQJ IrRP LQIRrPaO arraQJePeQtV tR FRXrt�EaVeG pRZerV� tR JRYerQ 
the FLrFXPVtaQFeV LQ ZhLFh QeFeVVar\ GeFLVLRQV FaQ Ee PaGe RQ theLr EehaOI aQG LQ theLr EeVt 
LQtereVtV� 

1��9 7he eVVeQtLaO prRYLVLRQV RI the 0C$ �aQG FRrreVpRQGLQJ prRYLVLRQV RI the 3335 $Ft� Zhere 
the\ e[LVt� LQFOXGe�1�� 

x Principles: )LYe JXLGLQJ VtatXtRr\ prLQFLpOeV ± the YaOXeV that XQGerpLQ the OeJaO 
reTXLrePeQtV RI the $Ft �0C$ V 1� 3335 $Ft V ��� 

x Capacity definition: $ GeILQLtLRQ RI peRpOe ZhR OaFN FapaFLt\ �0C$ V �� QR eTXLYaOeQt LQ 
3335 $Ft�� 

x Capacity test: $ VLQJOe FOear teVt IRr aVVeVVLQJ Zhether a perVRQ OaFNV FapaFLt\ tR taNe 
a partLFXOar GeFLVLRQ at a partLFXOar tLPe �0C$ V �� 3335 $Ft VV �� 1�� ���1��E�� 9��1� 
aQG 9������ 

x Best interests standard: $ VLQJOe FrLterLRQ �EeVt LQtereVtV� IRr Farr\LQJ RXt aFtV Rr taNLQJ 
GeFLVLRQV RQ EehaOI RI peRpOe ZhR OaFN FapaFLt\ tR FRQVeQt tR VXFh aFtV Rr taNe thRVe 
VpeFLILF GeFLVLRQV IRr thePVeOYeV �0C$ V �� QR e[preVV FrLterLRQ LQ 3335 $Ft�� 

x Codified defence of necessity: COarLI\LQJ the OaZ ZheQ aFtV LQ FRQQeFtLRQ ZLth the Fare 
Rr treatPeQt RI peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt are FarrLeG RXt LQ theLr EeVt LQtereVtV 
ZLthRXt IRrPaO prRFeGXreV Rr MXGLFLaO LQterYeQtLRQ� ZLth FOear reVtrLFtLRQV pOaFeG RQ the 
XVe RI reVtraLQt� LQ partLFXOar� RQ aFtV reVXOtLQJ LQ GeprLYatLRQ RI OLEert\ �0C$ VV � aQG 
�� QR eTXLYaOeQt 3335 $Ft� FRPPRQ OaZ GeIeQFe RI QeFeVVLt\��1�� 

x Lasting powers of attorney: ([teQGLQJ the prRYLVLRQV IRr PaNLQJ pRZerV RI attRrQe\ 
ZhLFh RXtOaVt FapaFLt\ �reIerreG tR aV ³OaVtLQJ pRZerV RI attRrQe\´ �/3$� í eTXLYaOeQt tR 
aQ eQGXrLQJ pRZer RI attRrQe\ �(32$� LQ 1eZ =eaOaQG�� FRYerLQJ heaOth aQG ZeOIare 
GeFLVLRQV aV ZeOO aV ILQaQFLaO aIIaLrV� ZLth VaIeJXarGV aJaLQVt aEXVe aQG e[pORLtatLRQ 
�0C$ VV �� aQG ��� 3335 $Ft 3art 9 (32$V��1�� 

                                                
1��   7heVe are GLVFXVVeG LQ Chapter � 'eILQLQJ CapaFLt\ aQG Chapter � %eVt ,QtereVtV� 
1��   6eFtLRQV 1í� RI the 0eQtaO CapaFLt\ $Ft ���� are Vet RXt LQ IXOO LQ $ppeQGL[ C� 
1��  7he prRYLVLRQV RI V � are EaVeG RQ the FRPPRQ OaZ ³GRFtrLQe RI QeFeVVLt\´ aV Vet RXt LQ Re F, aERYe Q 

1���  7he 0C$ ���� ZaV VXEVeTXeQtO\ aPeQGeG E\ the 0eQtaO +eaOth $Ft ���� tR prRYLGe prRFeGXraO 
VaIeJXarGV LQ FaVeV Zhere VRPeRQe OaFNLQJ FapaFLt\ Pa\ Ee GeprLYeG RI theLr OLEert\ aQG theLr EeVt 
LQtereVtV ± GLVFXVVeG EeORZ� 

1��   $VhtRQ� aERYe Q �� at 1���  7he e[LVtLQJ eQGXrLQJ pRZerV RI attRrQe\ reJLPe XQGer the (QGXrLQJ 3RZerV 
RI $ttRrQe\ $Ft 19�� FRQtLQXeV FRQFXrreQtO\ ZLth the VaPe OeJaO prLQFLpOeV aV e[LVteG ZheQ the\ Zere 
PaGe� aOthRXJh ZLthLQ the IraPeZRrN RI the 0C$ �����  7he (3$ MXrLVGLFtLRQ haG VeYeraO GraZEaFNV� 
LQFOXGLQJ that (3$ reOateV RQO\ tR prRpert\ aQG aIIaLrV RI the GRQRr aQG aV the\ RperateG ZLth OLttOe RIILFLaO 
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x Deputies: 3rRYLGLQJ IRr GeFLVLRQV tR Ee PaGe E\ a ³GepXt\´� tR Ee appRLQteG E\ a 
VpeFLaOLVt CRXrt RI 3rRteFtLRQ� �0C$ VV 1�� 3335 $Ft V 1� �ZeOIare JXarGLaQ� Rr V �� 
�prRpert\ PaQaJer��� 

x Advance decisions: 3rRYLGeV VtatXtRr\ rXOeV� ZLth FOear VaIeJXarGV� IRr the PaNLQJ RI 
aGYaQFe GeFLVLRQV aV tR reIXVaO RI PeGLFaO treatPeQt �0C$ VV ��±��� CRGe RI 5LJhtV� 
5LJht ���� �aGYaQFe GLreFtLYeV��� 

x Research on people who lack capacity: 6etV RXt VpeFLILF paraPeterV IRr reVearFh 
LQYROYLQJ� Rr LQ reOatLRQ tR� peRpOe OaFNLQJ FapaFLt\ tR FRQVeQt tR theLr LQYROYePeQt �0C$ 
VV ��í��� QR prRYLVLRQV LQ 1eZ =eaOaQG OeJLVOatLRQ� +'C CRGe 5LJht ���� appOLeV�� 

x Independent advocates: 3rRYLGLQJ IRr the appRLQtPeQt RI LQGepeQGeQt PeQtaO FapaFLt\ 
aGYRFateV �,0C$V� tR VXppRrt peRpOe ZLth QR�RQe tR VpeaN IRr theP ZhR OaFN FapaFLt\ 
tR PaNe LPpRrtaQt GeFLVLRQV aERXt VerLRXV PeGLFaO treatPeQt aQG FhaQJeV RI 
aFFRPPRGatLRQ� GeprLYatLRQ RI OLEert\ VaIeJXarGLQJ prRFeGXreV aQG reVearFh� �0C$� 
VV��í�1� QR eTXLYaOeQt LQ the 3335 $Ft� heaOth aQG GLVaELOLt\ aGYRFateV ZLth IRFXV RQ 
FRPpOaLQtV XQGer the +'C CRGe��1��  

x Code of Practice: $XthRrLVLQJ VtatXtRr\ JXLGaQFe tR Ee LVVXeG� LQ the IRrP RI a FRGe �Rr 
FRGeV� RI praFtLFe� VettLQJ JRRG praFtLFe VtaQGarGV IRr peRpOe XVLQJ the $Ft¶V prRYLVLRQV 
�0C$ VV �� aQG ��� QR eTXLYaOeQt LQ the 3335 $Ft��1�� 

1��� 7he 0eQtaO CapaFLt\ $Ft aOVR FreateG tZR pXEOLF ERGLeV� the QeZ CRXrt RI 3rRteFtLRQ �C23� 
aQG the 2IILFe RI the 3XEOLF *XarGLaQ �23*��  %Rth RI theVe ERGLeV pOa\ a Ne\ rROe LQ 
VXppRrtLQJ aQG LPpOePeQtLQJ the VtatXtRr\ IraPeZRrN� 

 

Court of Protection  

1��1 CeQtraO tR the 0C$ ���� LV the e[paQGeG CRXrt RI 3rRteFtLRQ �C23�� ZhLFh eQMR\V a ZLGe�
raQJLQJ MXrLVGLFtLRQ tR RYerVee the Fare RI aGXOtV OaFNLQJ PeQtaO FapaFLt\�1�9   ,t LV a VXperLRr 
FRXrt RI reFRrG ZLth MXrLVGLFtLRQ reOatLQJ tR the ZhROe RI the 0C$ ���� aQG ZLth LtV RZQ 
prRFeGXreV aQG QRPLQateG MXGJeV�1��  $V a VpeFLaOLVt FRXrt Lt FaQ GeaO ZLth GeFLVLRQ�PaNLQJ 
IRr aGXOtV �aQG FhLOGreQ LQ a IeZ FaVeV� ZhR Pa\ OaFN FapaFLt\ tR PaNe VpeFLILF GeFLVLRQV IRr 
thePVeOYeV�  7he FRXrt LV aEOe tR eVtaEOLVh preFeGeQt �Vet e[aPpOeV IRr IXtXre FaVeV� aQG Lt 
FaQ EXLOG Xp e[pertLVe LQ aOO LVVXeV reOateG tR LQFapaFLt\�1�1  7he FRXrt haV ZLGe pRZerV 
LQFOXGLQJ PaNLQJ LQterLP RrGerV aQG GLreFtLRQV aQG FaOOLQJ IRr e[pert repRrtV IrRP a pXEOLF 
JXarGLaQ Rr a CRXrt RI 3rRteFtLRQ YLVLtRr�1�� $ppeaOV JR GLreFtO\ IrRP the C23 tR the CRXrt RI 
$ppeaO� 

                                                
LQterYeQtLRQ Zere QRt YLeZeG aV prRteFtLQJ the LQFapaEOe perVRQ ZhR LV YXOQeraEOe aQG at rLVN IrRP 
aEXVe� 

1��   CXrreQtO\ reIerreG tR aV the ³'eprLYatLRQ RI /LEert\ 6aIeJXarGV´ �'R/6�� 
1��   0eQtaO CapaFLt\ $Ft ����� VV ��í�1� CRGe RI 3raFtLFe ����� 
1�9   7he 0C$ e[teQGeG the MXrLVGLFtLRQ RI the ROG CRXrt RI 3rRteFtLRQ IrRP prRpert\ aORQe tR perVRQaO Fare 

aQG ZeOIare� 
1��   0eQtaO CapaFLt\ $Ft ����� V ���   
1�1   5 -RQeV Mental Capacity Act Manual ��th eG� 6Zeet 	 0a[ZeOO� /RQGRQ� ��1�� at ����  7here are 

e[teQVLYe CRXrt RI 3rRteFtLRQ 5XOeV that FaQ Ee PaGe XQGer V �1� FXrreQtO\ reYLVeG LQ ��1� aQG aJaLQ 
LQ ��1��   

1��   0eQtaO CapaFLt\ $Ft ����� V �9�   
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1��� 7he ePphaVLV LQ the 0C$ LV RQ FaVe�VpeFLILF GeFLVLRQV aQG� Zhere pRVVLEOe� the partLFLpatLRQ 
RI the perVRQ ZhR OaFNV FapaFLt\ �reIerreG tR aV ³3´��  $ MXGJe FaQ YLVLt a perVRQ LQ theLr RZQ 
hRPe LQ reaFhLQJ a GeFLVLRQ aERXt Zhether a perVRQ OaFNV FapaFLt\ aQG the FRXrt ZLOO QRt Vh\ 
aZa\ IrRP reaFhLQJ LtV RZQ GeFLVLRQ RQ that Patter� eYeQ LI Lt LV FRQtrar\ tR the e[pert eYLGeQFe 
EeIRre the FRXrt�1�� 

1��� 7he 2IILFLaO 6ROLFLtRr LV the ³OLtLJatLRQ IrLeQG RI OaVt reVRrt´ IRr 3� eVpeFLaOO\ LQ VerLRXV PeGLFaO 
treatPeQt FaVeV�1��  7R eQVXre OeJaO repreVeQtatLRQ Zhere the RIILFLaO VROLFLtRr LV QRt IXQGeG� 
the CRXrt haV LVVXeG GLreFtLRQV IRr the perVRQ� 3� tR Ee a part\ tR prRFeeGLQJV aQG LV LQ the 
prRFeVV RI eVtaEOLVhLQJ a paQeO RI ³aFFreGLteG OeJaO repreVeQtatLYeV´�1��  ,Q FRPPRQ ZLth the 
)aPLO\ CRXrt� there LV a PRYe tRZarGV Jreater traQVpareQF\ RI FRXrt hearLQJV aQG 
GeFLVLRQV�1�� 

1��� 7he CRXrt haV pRZer tR appRLQt VXEVtLtXte GeFLVLRQ�PaNerV� NQRZQ aV GepXtLeV�1�� tR PaNe 
GeFLVLRQV IRr peRpOe ZhR OaFN FapaFLt\� Rr tR rePRYe GepXtLeV Rr attRrQe\V ZhR aFt 
LQapprRprLateO\�  7he thrXVt RI the 0C$ LV that GeFLVLRQV aERXt FRPpOe[ aQG VerLRXV LVVXeV 
are taNeQ E\ a FRXrt rather thaQ aQ\ LQGLYLGXaO� VXEMeFt tR FRPPRQVeQVe praFtLFaOLtLeV VXFh 
aV Zhere a VerLeV RI GeFLVLRQV QeeG tR Ee PaGe �IRr e[aPpOe� PeGLFaO prRFeGXreV� Rr the 
PaQaJePeQt RI VXEVtaQtLaO aVVetV� 

1��� $ GepXt\¶V pRZerV PXVt Ee aV OLPLteG LQ VFRpe aQG GXratLRQ aV LV reaVRQaEO\ praFtLFaEOe LQ 
the FLrFXPVtaQFeV�1��  %\ Iar the PaMRrLt\ RI the appRLQtPeQtV RI GepXtLeV� aQG RI FRQteVteG 
FaVeV� reOate tR prRpert\ aQG VLPLOar aIIaLrV� QRt perVRQaO ZeOIare� ,Q ��1�� there ZaV aQ 
LQFreaVe RI FaVeV tR ������� RI ZhLFh 9� per FeQt FRQFerQ prRpert\ aQG aIIaLrV� aQG RI theVe� 
9� per FeQt are XQFRQteVteG�1�9   

1��� 7he OLYLQJ arraQJePeQtV IRr peRpOe ZhR OaFN FapaFLt\� aQG hRZ heaOthFare paFNaJeV are 
IXQGeG� are RIteQ FeQtraO tR the LVVXeV EeIRre the FRXrt XQGer the 0C$�  ,Q In the matter of 
MN (Adult)�1�� IRr LQVtaQFe� the CRXrt RI $ppeaO FRQVLGereG the VFRpe RI the C23¶V MXrLVGLFtLRQ 
Zhere a Fare prRYLGer ZaV XQZLOOLQJ tR prRYLGe Rr IXQG the Fare VRXJht E\ the patLeQt Rr� aV 
here� E\ the patLeQt¶V IaPLO\�  7he FaVe FRQFerQeG Zhere a \RXQJ PaQ VhRXOG OLYe �aQG reFeLYe 
eGXFatLRQ aQG Fare�� aQG VXperYLVLRQ RI hLV FRQtaFt ZLth hLV pareQtV aQG Rther IaPLO\ PePEerV 
Zhere the reOeYaQt IXQGLQJ ERG\ haG PaGe Lt FOear that Lt ZaV QRt prepareG tR IXQG FRQtaFt 
EetZeeQ hLP aQG hLV IaPLO\ at the pareQtV¶ hRPe�  6Lr -aPeV 0XQE\ 3� JLYLQJ the OeaG 
MXGJPeQt� heOG that the C23 ZaV ERXQG tR FhRRVe EetZeeQ the RptLRQV that Zere aFtXaOO\ 
aYaLOaEOe�1�1  ,t haG QR PRre pRZer� MXVt EeFaXVe Lt ZaV aFtLQJ RQ EehaOI RI aQ aGXOt ZhR OaFNeG 

                                                
1��  ,QterYLeZ ZLth -XGJe (OL]aEeth %atteQ� CRXrt RI 3rRteFtLRQ �$ 'RXJOaVV� /RQGRQ� 1� $prLO ��1��� 
1��   ,QterYLeZ ZLth -aQet ,OOett� 'epXt\ 2IILFLaO 6ROLFLtRr� �$ 'RXJOaVV� /RQGRQ� � 0a\ ��1���  
1��   7he CRXrt RI 3rRteFtLRQ �$PeQGPeQt� 5XOeV ��1�� r �$� 
1��   6Lr - 0XQE\ ³3raFtLFe *XLGaQFe �7raQVpareQF\ LQ the CRXrt RI 3rRteFtLRQ�� 3XEOLFatLRQ RI -XGJPeQtV´ 

�1� -aQXar\ ��1�� 
httpV���ZZZ�MXGLFLar\�JRY�XN�ZpFRQteQt�XpORaGV�-C2�'RFXPeQtV�*XLGaQFe�traQVpareQF\�LQ�the�
FRp�pGI� 

1��   0eQtaO CapaFLt\ $Ft ����� V 19�9��a��  7here LV a paQeO RI prRIeVVLRQaO GepXtLeV ZhR are RIteQ VROLFLtRrV�  
7he FRXrt FaQ reTXeVt IrRP a prRpert\ aQG aIIaLrV GepXt\ VRPe IRrP RI VeFXrLt\ �VXFh aV a JXaraQtee 
ERQG�� 

1��   0eQtaO CapaFLt\ $Ft ����� V 1���� aV GLVFXVVeG LQ G v E >��1�@ (:+C ��1� �C23� %aNer - at >�9@� 
1�9   6Lr :LOOLaP CharOeV� 9LFe�3reVLGeQt RI the CRXrt RI 3rRteFtLRQ RI (QJOaQG aQG :aOeV �tR the +RXVe RI 

/RrGV 0C$ CRPPLttee� �� 1RYePEer ��1�� http���ZZZ�parOLaPeQtOLYe�tY�(YeQt�,QGe[��Ie�Fea���9GE�
���F�aIE���a9�G�E��GE1� 

1��   >��1�@ (:C$ CLY �11� 6Lr -aPeV 0XQE\ 3� XphROGLQJ the GeFLVLRQ RI (OeaQRr .LQJ - LQ the CRXrt RI 
3rRteFtLRQ� 

1�1   In the matter of MN, aERYe Q 1�� at >��@� /eaYe haV EeeQ JraQteG tR RQe RI 01¶V pareQtV tR appeaO the 
GeFLVLRQ RI the CRXrt RI $ppeaO RQ Zhether the C23 LV FRQVtraLQeG VROeO\ tR FRQVLGer aYaLOaEOe RptLRQV 
preVeQteG tR Lt� 

�� 
 

FapaFLt\� tR REtaLQ reVRXrFeV Rr IaFLOLtLeV IrRP a thLrG part\� Zhether a prLYate LQGLYLGXaO Rr a 
pXEOLF aXthRrLt\� thaQ ZRXOG the aGXOt LI the\ haG FapaFLt\ tR REtaLQ the reVRXrFeV perVRQaOO\� 

1��� :hLOe the 0C$ LV FRQVLGereG VeQVLEOe OeJLVOatLRQ� the VtatXtRr\ MXrLVGLFtLRQ LV OLPLteG tR PatterV 
that IaOO XQGer the 0C$�  7hLV OLPLtatLRQ FaQ Ee prREOePatLF� )Rr e[aPpOe� FaVeV LQYROYLQJ 
YXOQeraEOe aGXOtV �ZhR haYe FapaFLt\� reTXLre Veparate prRFeeGLQJV XQGer the LQhereQt 
MXrLVGLFtLRQ RI the +LJh CRXrt� aV GR pXEOLF OaZ FaVeV LQYROYLQJ MXGLFLaO reYLeZ appOLFatLRQV tR 
the +LJh CRXrt¶V $GPLQLVtratLYe 'LYLVLRQ�  0r -XVtLFe CharOeV� 9LFe 3reVLGeQt RI the C23� 
FRQVLGerV a Eetter VROXtLRQ ZRXOG Ee tR Freate a ³RQe�VtRp VhRp´ GeVLJQeG tR FRYer QRt RQO\ 
the OaZ XQGer the VtatXte EXt thRVe LVVXeV that FaQ RQO\ Ee GeFLGeG XQGer the LQhereQt 
MXrLVGLFtLRQ Rr pXEOLF OaZ MXrLVGLFtLRQ�1��  

Serious healthcare and treatment decisions 

1��� $V ZeOO aV prRpert\ aQG aIIaLrV� the C23 QRZ aOVR GeaOV ZLth VerLRXV GeFLVLRQV aIIeFtLQJ 
heaOthFare aQG perVRQaO ZeOIare PatterV�  7heVe PatterV Zere preYLRXVO\ GeaOt ZLth E\ the 
+LJh CRXrt XQGer LtV LQhereQt MXrLVGLFtLRQ� LI the\ FaPe EeIRre the FRXrtV at aOO�  7he C23 FaQ 
PaNe a GeFOaratLRQ aV tR the OaZIXOQeVV RI a VpeFLILF aFt reOatLQJ tR a perVRQ¶V Fare Rr 
treatPeQt �Zhere VRPeERG\ haV eLther FarrLeG RXt the aFtLRQ Rr LV prRpRVLQJ tR��1�� 

1��9 7hLV pRZer tR GeFLGe RQ the OaZIXOQeVV RI aQ aFt LV partLFXOarO\ reOeYaQt IRr PaMRr PeGLFaO 
treatPeQt FaVeV Zhere there LV GRXEt Rr GLVaJreePeQt RYer Zhether the treatPeQt ZRXOG Ee 
LQ the perVRQ¶V EeVt LQtereVtV�1��  ,Q aGGLtLRQ� the CRGe RI 3raFtLFe reIerV tR the NLQG RI FaVeV 
that VhRXOG Ee ErRXJht EeIRre the CRXrt� 7heVe LQFOXGe� 

x GeFLVLRQV aERXt prRpRVeG ZLthhROGLQJ Rr ZLthGraZaO RI artLILFLaO QXtrLtLRQ aQG h\GratLRQ 
IrRP patLeQtV LQ a perPaQeQt YeJetatLYe Vtate�1��

x FaVeV LQYROYLQJ RrJaQ Rr ERQe ParrRZ GRQatLRQ E\ a perVRQ ZhR OaFNV FapaFLt\ tR 
FRQVeQt�1��

x FaVeV LQYROYLQJ the prRpRVeG QRQ�therapeXtLF VterLOLVatLRQ �e�J� IRr FRQtraFeptLYe 
pXrpRVeV� RI a perVRQ ZhR OaFNV FapaFLt\ tR FRQVeQt�1��

                                                
1��   ,QterYLeZ ZLth 0r -XVtLFe CharOeV� 9LFe�3reVLGeQt� 7he CRXrt RI 3rRteFtLRQ �$ 'RXJOaVV� 5R\aO CRXrtV RI 

-XVtLFe /RQGRQ� 9 -XQe ��1��� 
1��   0eQtaO CapaFLt\ $Ft ����� V 1�� 
1��   'epartPeQt RI CRQVtLtXtLRQaO $IIaLrV Mental Capacity Act 2005, Code of Practice ³6erLRXV +eaOthFare 

aQG 7reatPeQt 'eFLVLRQV´ �762� 1RrZLFh� ����� at 1��í1���  $OthRXJh thLV pRZer LV EaVeG RQ the 
GeFOaratLRQ RI OaZIXOQeVV �ZhLFh GRFtRrV PLJht ZaQt�� the GeFLVLRQ RI the CRXrt aV reFRrGeG LQ the RrGer 
XQGer V 1�����a�� ZhLFh LQ eIIeFt repreVeQtV the JLYLQJ RI the QeFeVVar\ FRQVeQt RQ the perVRQ¶V EehaOI� 
(PaLO IrRP $ 5XFN .eeQe �EarrLVter� tR $ 'RXJOaVV �1� -aQXar\ ��1��� 6ee IRr e[aPpOe� Aintree 
University Hospitals NHS Foundation Trust v James >��1�@ 8.6C �� aQG In the Matter of MN, aERYe Q 
1���  

1��   Airedale NHS Trust v Bland >199�@ $C ��9�   7he C23 reFeQtO\ e[paQGeG the GeFOaratRr\ MXrLVGLFtLRQ tR 
ZLthGraZLQJ OLIe�VXVtaLQLQJ treatPeQt IrRP VRPeRQe ZhR ZaV RQO\ LQ a PLQLPaOO\ FRQVFLRXV Vtate� QRt 
MXVt a perPaQeQt YeJetatLYe Vtate� M v Mrs N �E\ her OLtLJatLRQ IrLeQG� the 2IILFLaO 6ROLFLtRr� >��1�@ (:C23 
���)aP�� 

1��   Re Y (Mental Incapacity: Bone Marrow Transplant) >199�@ � )/5 ����  ,t ZaV LQ <¶V EeVt LQtereVt IRr her 
tR GRQate ERQe ParrRZ tR her VLVter�  7he CRXrt GeFLGeG that Lt ZaV LQ <¶V EeVt LQtereVt tR FRQtLQXe tR 
reFeLYe VtrRQJ ePRtLRQaO VXppRrt IrRP her PRther� ZhLFh PLJht Ee GLPLQLVheG LI her VLVter¶V heaOth Zere 
tR GeterLRrate IXrther� Rr Vhe Zere tR GLe� 

1��   Re A (Medical Treatment: Male Sterilisation) �1999� �� %0/5 ���  $ PRther appOLeG IRr a GeFOaratLRQ 
that a YaVeFtRP\ ZaV LQ the EeVt LQtereVtV RI $� her VRQ �ZhR haG 'RZQ 6\QGrRPe aQG ZaV ERrGerOLQe 
EetZeeQ VLJQLILFaQt aQG VeYere LPpaLrPeQt RI LQteOOLJeQFe� LQ the aEVeQFe RI hLV FRQVeQt�  $Iter EaOaQFLQJ 
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1��� 7he ePphaVLV LQ the 0C$ LV RQ FaVe�VpeFLILF GeFLVLRQV aQG� Zhere pRVVLEOe� the partLFLpatLRQ 
RI the perVRQ ZhR OaFNV FapaFLt\ �reIerreG tR aV ³3´��  $ MXGJe FaQ YLVLt a perVRQ LQ theLr RZQ 
hRPe LQ reaFhLQJ a GeFLVLRQ aERXt Zhether a perVRQ OaFNV FapaFLt\ aQG the FRXrt ZLOO QRt Vh\ 
aZa\ IrRP reaFhLQJ LtV RZQ GeFLVLRQ RQ that Patter� eYeQ LI Lt LV FRQtrar\ tR the e[pert eYLGeQFe 
EeIRre the FRXrt�1�� 

1��� 7he 2IILFLaO 6ROLFLtRr LV the ³OLtLJatLRQ IrLeQG RI OaVt reVRrt´ IRr 3� eVpeFLaOO\ LQ VerLRXV PeGLFaO 
treatPeQt FaVeV�1��  7R eQVXre OeJaO repreVeQtatLRQ Zhere the RIILFLaO VROLFLtRr LV QRt IXQGeG� 
the CRXrt haV LVVXeG GLreFtLRQV IRr the perVRQ� 3� tR Ee a part\ tR prRFeeGLQJV aQG LV LQ the 
prRFeVV RI eVtaEOLVhLQJ a paQeO RI ³aFFreGLteG OeJaO repreVeQtatLYeV´�1��  ,Q FRPPRQ ZLth the 
)aPLO\ CRXrt� there LV a PRYe tRZarGV Jreater traQVpareQF\ RI FRXrt hearLQJV aQG 
GeFLVLRQV�1�� 

1��� 7he CRXrt haV pRZer tR appRLQt VXEVtLtXte GeFLVLRQ�PaNerV� NQRZQ aV GepXtLeV�1�� tR PaNe 
GeFLVLRQV IRr peRpOe ZhR OaFN FapaFLt\� Rr tR rePRYe GepXtLeV Rr attRrQe\V ZhR aFt 
LQapprRprLateO\�  7he thrXVt RI the 0C$ LV that GeFLVLRQV aERXt FRPpOe[ aQG VerLRXV LVVXeV 
are taNeQ E\ a FRXrt rather thaQ aQ\ LQGLYLGXaO� VXEMeFt tR FRPPRQVeQVe praFtLFaOLtLeV VXFh 
aV Zhere a VerLeV RI GeFLVLRQV QeeG tR Ee PaGe �IRr e[aPpOe� PeGLFaO prRFeGXreV� Rr the 
PaQaJePeQt RI VXEVtaQtLaO aVVetV� 

1��� $ GepXt\¶V pRZerV PXVt Ee aV OLPLteG LQ VFRpe aQG GXratLRQ aV LV reaVRQaEO\ praFtLFaEOe LQ 
the FLrFXPVtaQFeV�1��  %\ Iar the PaMRrLt\ RI the appRLQtPeQtV RI GepXtLeV� aQG RI FRQteVteG 
FaVeV� reOate tR prRpert\ aQG VLPLOar aIIaLrV� QRt perVRQaO ZeOIare� ,Q ��1�� there ZaV aQ 
LQFreaVe RI FaVeV tR ������� RI ZhLFh 9� per FeQt FRQFerQ prRpert\ aQG aIIaLrV� aQG RI theVe� 
9� per FeQt are XQFRQteVteG�1�9   

1��� 7he OLYLQJ arraQJePeQtV IRr peRpOe ZhR OaFN FapaFLt\� aQG hRZ heaOthFare paFNaJeV are 
IXQGeG� are RIteQ FeQtraO tR the LVVXeV EeIRre the FRXrt XQGer the 0C$�  ,Q In the matter of 
MN (Adult)�1�� IRr LQVtaQFe� the CRXrt RI $ppeaO FRQVLGereG the VFRpe RI the C23¶V MXrLVGLFtLRQ 
Zhere a Fare prRYLGer ZaV XQZLOOLQJ tR prRYLGe Rr IXQG the Fare VRXJht E\ the patLeQt Rr� aV 
here� E\ the patLeQt¶V IaPLO\�  7he FaVe FRQFerQeG Zhere a \RXQJ PaQ VhRXOG OLYe �aQG reFeLYe 
eGXFatLRQ aQG Fare�� aQG VXperYLVLRQ RI hLV FRQtaFt ZLth hLV pareQtV aQG Rther IaPLO\ PePEerV 
Zhere the reOeYaQt IXQGLQJ ERG\ haG PaGe Lt FOear that Lt ZaV QRt prepareG tR IXQG FRQtaFt 
EetZeeQ hLP aQG hLV IaPLO\ at the pareQtV¶ hRPe�  6Lr -aPeV 0XQE\ 3� JLYLQJ the OeaG 
MXGJPeQt� heOG that the C23 ZaV ERXQG tR FhRRVe EetZeeQ the RptLRQV that Zere aFtXaOO\ 
aYaLOaEOe�1�1  ,t haG QR PRre pRZer� MXVt EeFaXVe Lt ZaV aFtLQJ RQ EehaOI RI aQ aGXOt ZhR OaFNeG 

                                                
1��  ,QterYLeZ ZLth -XGJe (OL]aEeth %atteQ� CRXrt RI 3rRteFtLRQ �$ 'RXJOaVV� /RQGRQ� 1� $prLO ��1��� 
1��   ,QterYLeZ ZLth -aQet ,OOett� 'epXt\ 2IILFLaO 6ROLFLtRr� �$ 'RXJOaVV� /RQGRQ� � 0a\ ��1���  
1��   7he CRXrt RI 3rRteFtLRQ �$PeQGPeQt� 5XOeV ��1�� r �$� 
1��   6Lr - 0XQE\ ³3raFtLFe *XLGaQFe �7raQVpareQF\ LQ the CRXrt RI 3rRteFtLRQ�� 3XEOLFatLRQ RI -XGJPeQtV´ 

�1� -aQXar\ ��1�� 
httpV���ZZZ�MXGLFLar\�JRY�XN�ZpFRQteQt�XpORaGV�-C2�'RFXPeQtV�*XLGaQFe�traQVpareQF\�LQ�the�
FRp�pGI� 

1��   0eQtaO CapaFLt\ $Ft ����� V 19�9��a��  7here LV a paQeO RI prRIeVVLRQaO GepXtLeV ZhR are RIteQ VROLFLtRrV�  
7he FRXrt FaQ reTXeVt IrRP a prRpert\ aQG aIIaLrV GepXt\ VRPe IRrP RI VeFXrLt\ �VXFh aV a JXaraQtee 
ERQG�� 

1��   0eQtaO CapaFLt\ $Ft ����� V 1���� aV GLVFXVVeG LQ G v E >��1�@ (:+C ��1� �C23� %aNer - at >�9@� 
1�9   6Lr :LOOLaP CharOeV� 9LFe�3reVLGeQt RI the CRXrt RI 3rRteFtLRQ RI (QJOaQG aQG :aOeV �tR the +RXVe RI 

/RrGV 0C$ CRPPLttee� �� 1RYePEer ��1�� http���ZZZ�parOLaPeQtOLYe�tY�(YeQt�,QGe[��Ie�Fea���9GE�
���F�aIE���a9�G�E��GE1� 

1��   >��1�@ (:C$ CLY �11� 6Lr -aPeV 0XQE\ 3� XphROGLQJ the GeFLVLRQ RI (OeaQRr .LQJ - LQ the CRXrt RI 
3rRteFtLRQ� 

1�1   In the matter of MN, aERYe Q 1�� at >��@� /eaYe haV EeeQ JraQteG tR RQe RI 01¶V pareQtV tR appeaO the 
GeFLVLRQ RI the CRXrt RI $ppeaO RQ Zhether the C23 LV FRQVtraLQeG VROeO\ tR FRQVLGer aYaLOaEOe RptLRQV 
preVeQteG tR Lt� 

�� 
 

FapaFLt\� tR REtaLQ reVRXrFeV Rr IaFLOLtLeV IrRP a thLrG part\� Zhether a prLYate LQGLYLGXaO Rr a 
pXEOLF aXthRrLt\� thaQ ZRXOG the aGXOt LI the\ haG FapaFLt\ tR REtaLQ the reVRXrFeV perVRQaOO\� 

1��� :hLOe the 0C$ LV FRQVLGereG VeQVLEOe OeJLVOatLRQ� the VtatXtRr\ MXrLVGLFtLRQ LV OLPLteG tR PatterV 
that IaOO XQGer the 0C$�  7hLV OLPLtatLRQ FaQ Ee prREOePatLF� )Rr e[aPpOe� FaVeV LQYROYLQJ 
YXOQeraEOe aGXOtV �ZhR haYe FapaFLt\� reTXLre Veparate prRFeeGLQJV XQGer the LQhereQt 
MXrLVGLFtLRQ RI the +LJh CRXrt� aV GR pXEOLF OaZ FaVeV LQYROYLQJ MXGLFLaO reYLeZ appOLFatLRQV tR 
the +LJh CRXrt¶V $GPLQLVtratLYe 'LYLVLRQ�  0r -XVtLFe CharOeV� 9LFe 3reVLGeQt RI the C23� 
FRQVLGerV a Eetter VROXtLRQ ZRXOG Ee tR Freate a ³RQe�VtRp VhRp´ GeVLJQeG tR FRYer QRt RQO\ 
the OaZ XQGer the VtatXte EXt thRVe LVVXeV that FaQ RQO\ Ee GeFLGeG XQGer the LQhereQt 
MXrLVGLFtLRQ Rr pXEOLF OaZ MXrLVGLFtLRQ�1��  

Serious healthcare and treatment decisions 

1��� $V ZeOO aV prRpert\ aQG aIIaLrV� the C23 QRZ aOVR GeaOV ZLth VerLRXV GeFLVLRQV aIIeFtLQJ 
heaOthFare aQG perVRQaO ZeOIare PatterV�  7heVe PatterV Zere preYLRXVO\ GeaOt ZLth E\ the 
+LJh CRXrt XQGer LtV LQhereQt MXrLVGLFtLRQ� LI the\ FaPe EeIRre the FRXrtV at aOO�  7he C23 FaQ 
PaNe a GeFOaratLRQ aV tR the OaZIXOQeVV RI a VpeFLILF aFt reOatLQJ tR a perVRQ¶V Fare Rr 
treatPeQt �Zhere VRPeERG\ haV eLther FarrLeG RXt the aFtLRQ Rr LV prRpRVLQJ tR��1�� 

1��9 7hLV pRZer tR GeFLGe RQ the OaZIXOQeVV RI aQ aFt LV partLFXOarO\ reOeYaQt IRr PaMRr PeGLFaO 
treatPeQt FaVeV Zhere there LV GRXEt Rr GLVaJreePeQt RYer Zhether the treatPeQt ZRXOG Ee 
LQ the perVRQ¶V EeVt LQtereVtV�1��  ,Q aGGLtLRQ� the CRGe RI 3raFtLFe reIerV tR the NLQG RI FaVeV 
that VhRXOG Ee ErRXJht EeIRre the CRXrt� 7heVe LQFOXGe� 

x GeFLVLRQV aERXt prRpRVeG ZLthhROGLQJ Rr ZLthGraZaO RI artLILFLaO QXtrLtLRQ aQG h\GratLRQ 
IrRP patLeQtV LQ a perPaQeQt YeJetatLYe Vtate�1��

x FaVeV LQYROYLQJ RrJaQ Rr ERQe ParrRZ GRQatLRQ E\ a perVRQ ZhR OaFNV FapaFLt\ tR 
FRQVeQt�1��

x FaVeV LQYROYLQJ the prRpRVeG QRQ�therapeXtLF VterLOLVatLRQ �e�J� IRr FRQtraFeptLYe 
pXrpRVeV� RI a perVRQ ZhR OaFNV FapaFLt\ tR FRQVeQt�1��

                                                
1��   ,QterYLeZ ZLth 0r -XVtLFe CharOeV� 9LFe�3reVLGeQt� 7he CRXrt RI 3rRteFtLRQ �$ 'RXJOaVV� 5R\aO CRXrtV RI 

-XVtLFe /RQGRQ� 9 -XQe ��1��� 
1��   0eQtaO CapaFLt\ $Ft ����� V 1�� 
1��   'epartPeQt RI CRQVtLtXtLRQaO $IIaLrV Mental Capacity Act 2005, Code of Practice ³6erLRXV +eaOthFare 

aQG 7reatPeQt 'eFLVLRQV´ �762� 1RrZLFh� ����� at 1��í1���  $OthRXJh thLV pRZer LV EaVeG RQ the 
GeFOaratLRQ RI OaZIXOQeVV �ZhLFh GRFtRrV PLJht ZaQt�� the GeFLVLRQ RI the CRXrt aV reFRrGeG LQ the RrGer 
XQGer V 1�����a�� ZhLFh LQ eIIeFt repreVeQtV the JLYLQJ RI the QeFeVVar\ FRQVeQt RQ the perVRQ¶V EehaOI� 
(PaLO IrRP $ 5XFN .eeQe �EarrLVter� tR $ 'RXJOaVV �1� -aQXar\ ��1��� 6ee IRr e[aPpOe� Aintree 
University Hospitals NHS Foundation Trust v James >��1�@ 8.6C �� aQG In the Matter of MN, aERYe Q 
1���  

1��   Airedale NHS Trust v Bland >199�@ $C ��9�   7he C23 reFeQtO\ e[paQGeG the GeFOaratRr\ MXrLVGLFtLRQ tR 
ZLthGraZLQJ OLIe�VXVtaLQLQJ treatPeQt IrRP VRPeRQe ZhR ZaV RQO\ LQ a PLQLPaOO\ FRQVFLRXV Vtate� QRt 
MXVt a perPaQeQt YeJetatLYe Vtate� M v Mrs N �E\ her OLtLJatLRQ IrLeQG� the 2IILFLaO 6ROLFLtRr� >��1�@ (:C23 
���)aP�� 

1��   Re Y (Mental Incapacity: Bone Marrow Transplant) >199�@ � )/5 ����  ,t ZaV LQ <¶V EeVt LQtereVt IRr her 
tR GRQate ERQe ParrRZ tR her VLVter�  7he CRXrt GeFLGeG that Lt ZaV LQ <¶V EeVt LQtereVt tR FRQtLQXe tR 
reFeLYe VtrRQJ ePRtLRQaO VXppRrt IrRP her PRther� ZhLFh PLJht Ee GLPLQLVheG LI her VLVter¶V heaOth Zere 
tR GeterLRrate IXrther� Rr Vhe Zere tR GLe� 

1��   Re A (Medical Treatment: Male Sterilisation) �1999� �� %0/5 ���  $ PRther appOLeG IRr a GeFOaratLRQ 
that a YaVeFtRP\ ZaV LQ the EeVt LQtereVtV RI $� her VRQ �ZhR haG 'RZQ 6\QGrRPe aQG ZaV ERrGerOLQe 
EetZeeQ VLJQLILFaQt aQG VeYere LPpaLrPeQt RI LQteOOLJeQFe� LQ the aEVeQFe RI hLV FRQVeQt�  $Iter EaOaQFLQJ 
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1�9� 7here LV a VpeFLILF prRFeVV IRr GeaOLQJ ZLth ³VerLRXV PeGLFaO treatPeQt´ FaVeV ZhLFh PXVt Ee 
reIerreG tR the CRXrt�1�� LQFOXGLQJ FaVeV LQYROYLQJ a ³QRYeO ethLFaO GLOePPa´� 3raFtLFe 
GLreFtLRQV GeILQe ³VerLRXV PeGLFaO treatPeQt´ aV treatPeQt that LQYROYeV prRYLGLQJ� ZLthGraZLQJ 
Rr ZLthhROGLQJ treatPeQt LQ FLrFXPVtaQFeV Zhere there Pa\ Ee a ILQe EaOaQFe EetZeeQ the 
EeQeILtV aQG EXrGeQV tR the patLeQt� Rr VLtXatLRQV LQ ZhLFh there LV a FhRLFe RI treatPeQt aQG 
Zhat LV prRpRVeG ZRXOG OLNeO\ LQYROYe VerLRXV FRQVeTXeQFeV IRr the patLeQt�1�9   

1�91 7here are PaQ\ repRrteG FaVeV Zhere OLIe�VaYLQJ treatPeQt haV EeeQ RrGereG LQ the IaFe RI 
treQFhaQt RppRVLtLRQ IrRP the perVRQ ZhR OaFNV FapaFLt\�  )Rr e[aPpOe� LQ Re E (Medical 
Treatment: Anorexia)1�� aOO RI the partLeV VXppRrteG ZLth GLIIereQt GeJreeV RI VtreQJth the YLeZ 
that Lt ZRXOG QRt Ee LQ the EeVt LQtereVtV RI a ���\ear�ROG ZRPaQ ZLth VeYere aQRre[La QerYRVa 
tR Ee IRrFe�IeG�  1RQetheOeVV -aFNVRQ - heOG that� aV the ZRPaQ GLG QRt haYe FapaFLt\ tR 
PaNe the GeFLVLRQ aERXt treatPeQt E\ IRrFLEOe IeeGLQJ� the FRXrt PXVt taNe the GeFLVLRQ that 
ZaV LQ her EeVt LQtereVtV� 

1�9� %\ FRPparLVRQ� LQ a PRre reFeQt FaVe� Wye Valley NHS Trust v Mr B,1�1 the C23 aIILrPeG 
the rLJht RI aQ LQGLYLGXaO� GeePeG tR OaFN FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV� tR reIXVe OLIe�VaYLQJ PeGLFaO treatPeQt�  (YeQ thRXJh 0r % ZaV IRXQG tR 
OaFN FapaFLt\ tR reIXVe aPpXtatLRQ RI hLV JaQJreQRXV OeJ� -aFNVRQ - FaPe tR the FOear 
FRQFOXVLRQ that eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ hLV EeVt LQtereVtV�1��  

1�9� :hLOe theVe VerLRXV PeGLFaO treatPeQt FaVeV are FRQVLGereG LQ a GLIIereQt PeGLFR�OeJaO 
FRQte[t thaQ 1eZ =eaOaQG� the\ GePRQVtrate the aELOLt\ RI the CRXrt tR Ee aQ LQGepeQGeQt 
GeFLVLRQ�PaNer aQG taNe the EXrGeQ RI GeFLVLRQ�PaNLQJ IrRP FOLQLFLaQV aQG heaOthFare 
prRYLGerV LQ FLrFXPVtaQFeV that are FRPpOe[ aQG ethLFaOO\ FhaOOeQJLQJ IRr aOO RI the partLeV 
LQYROYeG�   

The Public Guardian and the Register of Powers of Attorney 

1�9� 7he 0C$ eVtaEOLVheG a QeZ VtatXtRr\ RIILFe� NQRZQ aV the 3XEOLF *XarGLaQ�  7he 2IILFe RI the 
3XEOLF *XarGLaQ �23*� LV aQ e[eFXtLYe aJeQF\ RI the 0LQLVtr\ RI -XVtLFe� Vet Xp tR VXppRrt the 
3XEOLF *XarGLaQ�  7heVe aJeQFLeV e[LVt tR heOp PaNe VXre that aGXOtV ZhR OaFN FapaFLt\ tR 
PaNe GeFLVLRQV IRr thePVeOYeV are prRteFteG IrRP aEXVe�  7he IXQFtLRQV RI the 3XEOLF 
*XarGLaQ IaOO LQtR three FateJRrLeV� eVtaEOLVhLQJ aQG PaLQtaLQLQJ a reJLVter RI /3$V� 
VXperYLVLQJ GepXtLeV �ZeOIare JXarGLaQ Rr prRpert\ PaQaJer� appRLQteG E\ the FRXrt� aQG 
LQYeVtLJatLRQV ± reIerreG tR aV ³VaIeJXarGLQJ reIerraOV´�1�� 

                                                
the EXrGeQV aQG EeQeILtV RI the prRpRVeG YaVeFtRP\ tR $� the CRXrt RI $ppeaO heOG that the YaVeFtRP\ 
ZRXOG QRt Ee LQ $¶V EeVt LQtereVtV�  

1��   Airedale NHS v Bland, aERYe Q 1���  7he FaVe OaZ reTXLrePeQt tR VeeN a GeFOaratLRQ LQ FaVeV LQYROYLQJ 
the ZLthhROGLQJ Rr ZLthGraZLQJ RI artLILFLaO QXtrLtLRQ aQG h\GratLRQ tR peRpOe LQ a perPaQeQt YeJetatLYe 
Vtate LV XQaIIeFteG E\ the $Ft� 

1�9   CRXrt RI 3rRteFtLRQ� 3raFtLFe 'LreFtLRQ ��1�� r 9(� aXthRrLVeG XQGer 0eQtaO CapaFLt\ $Ft ����� V ��� 
6ee IRr e[aPpOe� NHS Trust v FG >��1�@ (:C23 ��� Zhere 0r -XVtLFe .eehaQ aQQe[eG JXLGaQFe tR 
the MXGJPeQt LQ FaVeV Zhere a preJQaQt ZRPaQ ZhR OaFNV� Rr Pa\ OaFN� the FapaFLt\ tR PaNe GeFLVLRQV 
aERXt her REVtetrLF Fare reVXOtLQJ IrRP a GLaJQRVeG pV\FhLatrLF LOOQeVV� 

1��   >��1�@ (:+C 1��9 �C23�� 
1�1   >��1�@ (:C23 �� 3eter -aFNVRQ -� 
1��   Wye Valley NHS Trust v Mr B� aERYe Q 1�1 at >��@� ³$ FRQFOXVLRQ that a perVRQ OaFNV GeFLVLRQ�PaNLQJ 

FapaFLt\ LV QRt aQ µRII�VZLtFh¶ IRr hLV rLJhtV aQG IreeGRPV´ per -aFNVRQ -�  6ee GLVFXVVLRQ RI thLV FaVe LQ 
Chapter �( 6XppRrteG 'eFLVLRQ�PaNLQJ� 

1��   0eQtaO CapaFLt\ $Ft ���� V �9� 2IILFe RI the 3XEOLF *XarGLaQ $nnuaO 5epRUW anG $FFRunWV ����í��� 
�:LOOLaP /ea *rRXp� /RQGRQ� ��1���   

�� 
 

1�9� 6LQFe the FRPPeQFePeQt RI the 0C$ LQ 2FtREer ����� the 23* haV reJLVtereG a tRtaO RI 
1�������1 /3$V�1�� 

1�9� 7he Ne\ REMeFtLYe RI the 23* LV tR GeYeORp aQ apprRaFh tR reVROYLQJ LVVXeV ZLth GepXtLeV aQG 
attRrQe\V that GReV QRt reTXLre reFRXrVe tR the C23� E\ EXLOGLQJ aQ LQ�hRXVe FapaFLt\ tR XVe 
PeGLatLRQ tR reVROYe FaVeV Zhere partLeV are LQ GLVpXte�1��  

1�9� 6aIeJXarGLQJ reIerraOV are reFeLYeG IrRP a QXPEer RI VRXrFeV� LQFOXGLQJ reOatLYeV� ORFaO 
aXthRrLtLeV� Fare hRPeV aQG ILQaQFLaO LQVtLtXtLRQV�1��  7he CRGe RI 3raFtLFe ZLGeO\ GeILQeV the 
t\peV RI aEXVe that the 0C$ prRteFtLRQV are GeVLJQeG tR preYeQt� LQFOXGLQJ ILQaQFLaO� ph\VLFaO� 
Ve[XaO� pV\FhRORJLFaO aEXVe� aQG QeJOeFt aQG aFtV RI RPLVVLRQ�1�� 

1�9� CRXrt RI 3rRteFtLRQ YLVLtRrV haYe aQ LPpRrtaQt part tR pOa\ LQ LQYeVtLJatLQJ pRVVLEOe aEXVe�1��  
7he\ aGYLVe RQ hRZ aQ\RQe JLYeQ pRZer XQGer the $Ft VhRXOG Ee� aQG LV� Farr\LQJ RXt theLr 
GXtLeV aQG reVpRQVLELOLtLeV�  7here are tZR t\peV RI YLVLtRr� JeQeraO YLVLtRrV aQG VpeFLaO YLVLtRrV�  
6peFLaO YLVLtRrV are reJLVtereG PeGLFaO praFtLtLRQerV ZLth reOeYaQt e[pertLVe�  7he C23 Rr 
3XEOLF *XarGLaQ FaQ VeQG ZhLFheYer t\pe RI YLVLtRr LV PRVt apprRprLate tR YLVLt aQG LQterYLeZ 
a perVRQ ZhR Pa\ OaFN FapaFLt\� Rr aQ attRrQe\ Rr GepXt\� aQG tR LQVpeFt aQ\ reOeYaQt 
heaOthFare Rr VRFLaO Fare reFRrGV�   

1�99 7he 3XEOLF *XarGLaQ LQYeVtLJatLRQ prRFeVV FaQ XOtLPateO\ reVXOt LQ aQ appOLFatLRQ tR the FRXrt 
tR rePRYe a GepXt\ Rr aQ attRrQe\�  'eQ]LO /XVh� 6eQLRr -XGJe RI the C23� FreGLtV the 23*¶V 
VXperYLVRr\ rROe RYer GepXtLeV� aQG LtV eIIeFtLYeQeVV LQ LGeQtLI\LQJ Za\ZarG GepXtLeV� IRr the 
LQFreaVLQJ LQFLGeQFe RI appOLFatLRQV tR the FRXrt ± aQ LQFreaVe IrRP 1�� LQ ��1� tR ��� LQ 
��1��1�9 

1�1�� ,Q -XGJe /XVh¶V e[perLeQFe� ILQaQFLaO aEXVe LQ (QJOaQG LV aOPRVt e[FOXVLYeO\ perpetrateG E\ 
FORVe reOatLYeV�1�� 2I a VaPpOe RI ��� FaVeV LQ ZhLFh the pRZer RI attRrQe\ ZaV reYRNeG E\ 
the FRXrt EeFaXVe RI ILQaQFLaO aEXVe RI the GRQRr RI the pRZer� the YLFtLPV RI aEXVe Zere 
JeQeraOO\ IRXr Rr ILYe \earV ROGer thaQ the aYeraJe GRQRr�  2I the aEXVeG GRQRrV� 1�� ��� 
perFeQt� Zere ZRPeQ aQG �� ��� perFeQt� Zere PeQ� FRPpareG ZLth �1��� perFeQt aQG ����� 
perFeQt reVpeFtLYeO\ LQ the RYeraOO VaPpOe RI ��9�� GRQRrV aV a ZhROe�1�1  )Xrther FRQFOXVLRQV 
FaQ Ee GraZQ IrRP the reOatLRQVhLp RI the aEXVLYe attRrQe\ tR the GRQRr�  ,Q �� perFeQt RI 
FaVeV� the aEXVer ZaV the GRQRr¶V FhLOG� �� perFeQt RI the GRQRrV Zere aEXVeG E\ theLr VRQ� 
�� perFeQt E\ theLr GaXJhter� aQG 11� E\ PRre thaQ RQe FhLOG� 

1�1�1 7he t\pLFaO VFeQarLR LV QRt RI aQ XQVFrXpXORXV LQGLYLGXaO GRZQORaGLQJ a pRZer RI attRrQe\ 
IRrP IrRP the LQterQet aQG JettLQJ a YXOQeraEOe eOGerO\ perVRQ tR VLJQ Lt� EXt TXLte the RppRVLte�  

                                                
1��  7hLV LQFOXGeV FaVeV that are QR ORQJer RQ the 5eJLVter� GXe tR ZLthGraZaO Rr FaQFeOOatLRQ�  ,QterYLeZ ZLth 

0arLRQ %RZJeQ� 6XperYLVLRQ 3rRMeFt� 2IILFe RI the 3XEOLF *XarGLaQ �$ 'RXJOaVV� /RQGRQ� � -XQe ��1���  
1��   3 +artOe\�-RQeV ³7he 5ROe RI the 2IILFe RI the 3XEOLF *XarGLaQ ,QYeVtLJatLRQV RI $EXVe´ ���11� 1� - 

$GXOt 3rRteFt 1�� at 1�1� 
1��   2IILFe RI the 3XEOLF *XarGLaQ� Annual Report and Accounts 2014-2015 �:LOOLaP /ea *rRXp� /RQGRQ� 

��1�� at 1�� ZZZ�JRY�XN�JRYerQPeQt�pXEOLFatLRQV�  7he 23* LQYeVtLJateG ��� FaVeV RI the 19�� 
VaIeJXarGLQJ reIerraOV GXrLQJ the ��1��1� EXVLQeVV \ear� aQG �9� LQYeVtLJatLRQV Zere FRQFOXGeG� 

1��   0eQtaO CapaFLt\ $Ft ����� CRGe RI 3raFtLFe� aERYe Q 1�� at ���� 
1��   0eQtaO CapaFLt\ $Ft ����� CRGe RI 3raFtLFe� aERYe Q 1�� at ����  
1�9  ' /XVh ³)LQaQFLaO CrLPe CRPPLtteG $JaLQVt the (OGerO\ aQG ,QILrP� $ 5eYLeZ RI LtV ,QFreaVLQJ 

3reYaOeQFe aQG hRZ (IIeFtLYe 3raFtLtLRQerV� 3XEOLF %RGLeV aQG the CRXrtV are 7aFNOLQJ ,t´ �paper 
preVeQteG at MRLQt VePLQar 67(3 /RQGRQ CeQtraO %raQFh aQG $C7$36� /RQGRQ� 1� 'eFePEer ��1���   

1��  )Rr e[aPpOe� the IROORZLQJ three FaVeV aOO LQYROYe PePEerV RI the perVRQ¶V IaPLO\� Re Harcourt >��1�@ 
C23/5 �9� 0rV +arFRXrt¶V GaXJhter� Re Buckley >��1�@ C23/5 �9� 0LVV %XFNOe\¶V QLeFe� aQG Re GM 
>��1�@ C23/5 �9�� *0¶V Oate hXVEaQG¶V QLeFe aQG Jreat QLeFe� 

1�1  /XVh� aERYe Q 1�9 at 1�� 
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1�9� 7here LV a VpeFLILF prRFeVV IRr GeaOLQJ ZLth ³VerLRXV PeGLFaO treatPeQt´ FaVeV ZhLFh PXVt Ee 
reIerreG tR the CRXrt�1�� LQFOXGLQJ FaVeV LQYROYLQJ a ³QRYeO ethLFaO GLOePPa´� 3raFtLFe 
GLreFtLRQV GeILQe ³VerLRXV PeGLFaO treatPeQt´ aV treatPeQt that LQYROYeV prRYLGLQJ� ZLthGraZLQJ 
Rr ZLthhROGLQJ treatPeQt LQ FLrFXPVtaQFeV Zhere there Pa\ Ee a ILQe EaOaQFe EetZeeQ the 
EeQeILtV aQG EXrGeQV tR the patLeQt� Rr VLtXatLRQV LQ ZhLFh there LV a FhRLFe RI treatPeQt aQG 
Zhat LV prRpRVeG ZRXOG OLNeO\ LQYROYe VerLRXV FRQVeTXeQFeV IRr the patLeQt�1�9   

1�91 7here are PaQ\ repRrteG FaVeV Zhere OLIe�VaYLQJ treatPeQt haV EeeQ RrGereG LQ the IaFe RI 
treQFhaQt RppRVLtLRQ IrRP the perVRQ ZhR OaFNV FapaFLt\�  )Rr e[aPpOe� LQ Re E (Medical 
Treatment: Anorexia)1�� aOO RI the partLeV VXppRrteG ZLth GLIIereQt GeJreeV RI VtreQJth the YLeZ 
that Lt ZRXOG QRt Ee LQ the EeVt LQtereVtV RI a ���\ear�ROG ZRPaQ ZLth VeYere aQRre[La QerYRVa 
tR Ee IRrFe�IeG�  1RQetheOeVV -aFNVRQ - heOG that� aV the ZRPaQ GLG QRt haYe FapaFLt\ tR 
PaNe the GeFLVLRQ aERXt treatPeQt E\ IRrFLEOe IeeGLQJ� the FRXrt PXVt taNe the GeFLVLRQ that 
ZaV LQ her EeVt LQtereVtV� 

1�9� %\ FRPparLVRQ� LQ a PRre reFeQt FaVe� Wye Valley NHS Trust v Mr B,1�1 the C23 aIILrPeG 
the rLJht RI aQ LQGLYLGXaO� GeePeG tR OaFN FapaFLt\ aV a reVXOt RI PeQtaO LOOQeVV ParNeG E\ 
reOLJLRXV GeOXVLRQV� tR reIXVe OLIe�VaYLQJ PeGLFaO treatPeQt�  (YeQ thRXJh 0r % ZaV IRXQG tR 
OaFN FapaFLt\ tR reIXVe aPpXtatLRQ RI hLV JaQJreQRXV OeJ� -aFNVRQ - FaPe tR the FOear 
FRQFOXVLRQ that eQIRrFeG aPpXtatLRQ ZRXOG QRt Ee LQ hLV EeVt LQtereVtV�1��  

1�9� :hLOe theVe VerLRXV PeGLFaO treatPeQt FaVeV are FRQVLGereG LQ a GLIIereQt PeGLFR�OeJaO 
FRQte[t thaQ 1eZ =eaOaQG� the\ GePRQVtrate the aELOLt\ RI the CRXrt tR Ee aQ LQGepeQGeQt 
GeFLVLRQ�PaNer aQG taNe the EXrGeQ RI GeFLVLRQ�PaNLQJ IrRP FOLQLFLaQV aQG heaOthFare 
prRYLGerV LQ FLrFXPVtaQFeV that are FRPpOe[ aQG ethLFaOO\ FhaOOeQJLQJ IRr aOO RI the partLeV 
LQYROYeG�   

The Public Guardian and the Register of Powers of Attorney 

1�9� 7he 0C$ eVtaEOLVheG a QeZ VtatXtRr\ RIILFe� NQRZQ aV the 3XEOLF *XarGLaQ�  7he 2IILFe RI the 
3XEOLF *XarGLaQ �23*� LV aQ e[eFXtLYe aJeQF\ RI the 0LQLVtr\ RI -XVtLFe� Vet Xp tR VXppRrt the 
3XEOLF *XarGLaQ�  7heVe aJeQFLeV e[LVt tR heOp PaNe VXre that aGXOtV ZhR OaFN FapaFLt\ tR 
PaNe GeFLVLRQV IRr thePVeOYeV are prRteFteG IrRP aEXVe�  7he IXQFtLRQV RI the 3XEOLF 
*XarGLaQ IaOO LQtR three FateJRrLeV� eVtaEOLVhLQJ aQG PaLQtaLQLQJ a reJLVter RI /3$V� 
VXperYLVLQJ GepXtLeV �ZeOIare JXarGLaQ Rr prRpert\ PaQaJer� appRLQteG E\ the FRXrt� aQG 
LQYeVtLJatLRQV ± reIerreG tR aV ³VaIeJXarGLQJ reIerraOV´�1�� 

                                                
the EXrGeQV aQG EeQeILtV RI the prRpRVeG YaVeFtRP\ tR $� the CRXrt RI $ppeaO heOG that the YaVeFtRP\ 
ZRXOG QRt Ee LQ $¶V EeVt LQtereVtV�  

1��   Airedale NHS v Bland, aERYe Q 1���  7he FaVe OaZ reTXLrePeQt tR VeeN a GeFOaratLRQ LQ FaVeV LQYROYLQJ 
the ZLthhROGLQJ Rr ZLthGraZLQJ RI artLILFLaO QXtrLtLRQ aQG h\GratLRQ tR peRpOe LQ a perPaQeQt YeJetatLYe 
Vtate LV XQaIIeFteG E\ the $Ft� 

1�9   CRXrt RI 3rRteFtLRQ� 3raFtLFe 'LreFtLRQ ��1�� r 9(� aXthRrLVeG XQGer 0eQtaO CapaFLt\ $Ft ����� V ��� 
6ee IRr e[aPpOe� NHS Trust v FG >��1�@ (:C23 ��� Zhere 0r -XVtLFe .eehaQ aQQe[eG JXLGaQFe tR 
the MXGJPeQt LQ FaVeV Zhere a preJQaQt ZRPaQ ZhR OaFNV� Rr Pa\ OaFN� the FapaFLt\ tR PaNe GeFLVLRQV 
aERXt her REVtetrLF Fare reVXOtLQJ IrRP a GLaJQRVeG pV\FhLatrLF LOOQeVV� 

1��   >��1�@ (:+C 1��9 �C23�� 
1�1   >��1�@ (:C23 �� 3eter -aFNVRQ -� 
1��   Wye Valley NHS Trust v Mr B� aERYe Q 1�1 at >��@� ³$ FRQFOXVLRQ that a perVRQ OaFNV GeFLVLRQ�PaNLQJ 

FapaFLt\ LV QRt aQ µRII�VZLtFh¶ IRr hLV rLJhtV aQG IreeGRPV´ per -aFNVRQ -�  6ee GLVFXVVLRQ RI thLV FaVe LQ 
Chapter �( 6XppRrteG 'eFLVLRQ�PaNLQJ� 

1��   0eQtaO CapaFLt\ $Ft ���� V �9� 2IILFe RI the 3XEOLF *XarGLaQ $nnuaO 5epRUW anG $FFRunWV ����í��� 
�:LOOLaP /ea *rRXp� /RQGRQ� ��1���   

�� 
 

1�9� 6LQFe the FRPPeQFePeQt RI the 0C$ LQ 2FtREer ����� the 23* haV reJLVtereG a tRtaO RI 
1�������1 /3$V�1�� 

1�9� 7he Ne\ REMeFtLYe RI the 23* LV tR GeYeORp aQ apprRaFh tR reVROYLQJ LVVXeV ZLth GepXtLeV aQG 
attRrQe\V that GReV QRt reTXLre reFRXrVe tR the C23� E\ EXLOGLQJ aQ LQ�hRXVe FapaFLt\ tR XVe 
PeGLatLRQ tR reVROYe FaVeV Zhere partLeV are LQ GLVpXte�1��  

1�9� 6aIeJXarGLQJ reIerraOV are reFeLYeG IrRP a QXPEer RI VRXrFeV� LQFOXGLQJ reOatLYeV� ORFaO 
aXthRrLtLeV� Fare hRPeV aQG ILQaQFLaO LQVtLtXtLRQV�1��  7he CRGe RI 3raFtLFe ZLGeO\ GeILQeV the 
t\peV RI aEXVe that the 0C$ prRteFtLRQV are GeVLJQeG tR preYeQt� LQFOXGLQJ ILQaQFLaO� ph\VLFaO� 
Ve[XaO� pV\FhRORJLFaO aEXVe� aQG QeJOeFt aQG aFtV RI RPLVVLRQ�1�� 

1�9� CRXrt RI 3rRteFtLRQ YLVLtRrV haYe aQ LPpRrtaQt part tR pOa\ LQ LQYeVtLJatLQJ pRVVLEOe aEXVe�1��  
7he\ aGYLVe RQ hRZ aQ\RQe JLYeQ pRZer XQGer the $Ft VhRXOG Ee� aQG LV� Farr\LQJ RXt theLr 
GXtLeV aQG reVpRQVLELOLtLeV�  7here are tZR t\peV RI YLVLtRr� JeQeraO YLVLtRrV aQG VpeFLaO YLVLtRrV�  
6peFLaO YLVLtRrV are reJLVtereG PeGLFaO praFtLtLRQerV ZLth reOeYaQt e[pertLVe�  7he C23 Rr 
3XEOLF *XarGLaQ FaQ VeQG ZhLFheYer t\pe RI YLVLtRr LV PRVt apprRprLate tR YLVLt aQG LQterYLeZ 
a perVRQ ZhR Pa\ OaFN FapaFLt\� Rr aQ attRrQe\ Rr GepXt\� aQG tR LQVpeFt aQ\ reOeYaQt 
heaOthFare Rr VRFLaO Fare reFRrGV�   

1�99 7he 3XEOLF *XarGLaQ LQYeVtLJatLRQ prRFeVV FaQ XOtLPateO\ reVXOt LQ aQ appOLFatLRQ tR the FRXrt 
tR rePRYe a GepXt\ Rr aQ attRrQe\�  'eQ]LO /XVh� 6eQLRr -XGJe RI the C23� FreGLtV the 23*¶V 
VXperYLVRr\ rROe RYer GepXtLeV� aQG LtV eIIeFtLYeQeVV LQ LGeQtLI\LQJ Za\ZarG GepXtLeV� IRr the 
LQFreaVLQJ LQFLGeQFe RI appOLFatLRQV tR the FRXrt ± aQ LQFreaVe IrRP 1�� LQ ��1� tR ��� LQ 
��1��1�9 

1�1�� ,Q -XGJe /XVh¶V e[perLeQFe� ILQaQFLaO aEXVe LQ (QJOaQG LV aOPRVt e[FOXVLYeO\ perpetrateG E\ 
FORVe reOatLYeV�1�� 2I a VaPpOe RI ��� FaVeV LQ ZhLFh the pRZer RI attRrQe\ ZaV reYRNeG E\ 
the FRXrt EeFaXVe RI ILQaQFLaO aEXVe RI the GRQRr RI the pRZer� the YLFtLPV RI aEXVe Zere 
JeQeraOO\ IRXr Rr ILYe \earV ROGer thaQ the aYeraJe GRQRr�  2I the aEXVeG GRQRrV� 1�� ��� 
perFeQt� Zere ZRPeQ aQG �� ��� perFeQt� Zere PeQ� FRPpareG ZLth �1��� perFeQt aQG ����� 
perFeQt reVpeFtLYeO\ LQ the RYeraOO VaPpOe RI ��9�� GRQRrV aV a ZhROe�1�1  )Xrther FRQFOXVLRQV 
FaQ Ee GraZQ IrRP the reOatLRQVhLp RI the aEXVLYe attRrQe\ tR the GRQRr�  ,Q �� perFeQt RI 
FaVeV� the aEXVer ZaV the GRQRr¶V FhLOG� �� perFeQt RI the GRQRrV Zere aEXVeG E\ theLr VRQ� 
�� perFeQt E\ theLr GaXJhter� aQG 11� E\ PRre thaQ RQe FhLOG� 

1�1�1 7he t\pLFaO VFeQarLR LV QRt RI aQ XQVFrXpXORXV LQGLYLGXaO GRZQORaGLQJ a pRZer RI attRrQe\ 
IRrP IrRP the LQterQet aQG JettLQJ a YXOQeraEOe eOGerO\ perVRQ tR VLJQ Lt� EXt TXLte the RppRVLte�  

                                                
1��  7hLV LQFOXGeV FaVeV that are QR ORQJer RQ the 5eJLVter� GXe tR ZLthGraZaO Rr FaQFeOOatLRQ�  ,QterYLeZ ZLth 

0arLRQ %RZJeQ� 6XperYLVLRQ 3rRMeFt� 2IILFe RI the 3XEOLF *XarGLaQ �$ 'RXJOaVV� /RQGRQ� � -XQe ��1���  
1��   3 +artOe\�-RQeV ³7he 5ROe RI the 2IILFe RI the 3XEOLF *XarGLaQ ,QYeVtLJatLRQV RI $EXVe´ ���11� 1� - 

$GXOt 3rRteFt 1�� at 1�1� 
1��   2IILFe RI the 3XEOLF *XarGLaQ� Annual Report and Accounts 2014-2015 �:LOOLaP /ea *rRXp� /RQGRQ� 

��1�� at 1�� ZZZ�JRY�XN�JRYerQPeQt�pXEOLFatLRQV�  7he 23* LQYeVtLJateG ��� FaVeV RI the 19�� 
VaIeJXarGLQJ reIerraOV GXrLQJ the ��1��1� EXVLQeVV \ear� aQG �9� LQYeVtLJatLRQV Zere FRQFOXGeG� 

1��   0eQtaO CapaFLt\ $Ft ����� CRGe RI 3raFtLFe� aERYe Q 1�� at ���� 
1��   0eQtaO CapaFLt\ $Ft ����� CRGe RI 3raFtLFe� aERYe Q 1�� at ����  
1�9  ' /XVh ³)LQaQFLaO CrLPe CRPPLtteG $JaLQVt the (OGerO\ aQG ,QILrP� $ 5eYLeZ RI LtV ,QFreaVLQJ 

3reYaOeQFe aQG hRZ (IIeFtLYe 3raFtLtLRQerV� 3XEOLF %RGLeV aQG the CRXrtV are 7aFNOLQJ ,t´ �paper 
preVeQteG at MRLQt VePLQar 67(3 /RQGRQ CeQtraO %raQFh aQG $C7$36� /RQGRQ� 1� 'eFePEer ��1���   

1��  )Rr e[aPpOe� the IROORZLQJ three FaVeV aOO LQYROYe PePEerV RI the perVRQ¶V IaPLO\� Re Harcourt >��1�@ 
C23/5 �9� 0rV +arFRXrt¶V GaXJhter� Re Buckley >��1�@ C23/5 �9� 0LVV %XFNOe\¶V QLeFe� aQG Re GM 
>��1�@ C23/5 �9�� *0¶V Oate hXVEaQG¶V QLeFe aQG Jreat QLeFe� 

1�1  /XVh� aERYe Q 1�9 at 1�� 
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,Q three�TXarterV RI theVe aEXVe FaVeV there ZaV LQpXt IrRP the OeJaO Rr PeGLFaO prRIeVVLRQV 
at the tLPe RI the FreatLRQ RI the pRZer� there are LQGLYLGXaOV ZhR are reTXLreG tR aVVeVV the 
GRQRr¶V FapaFLt\ tR Freate aQ eQGXrLQJ pRZer RI attRrQe\�1��  

1�1�� 7he JraQtLQJ RI a pRZer RI attRrQe\ LV aQ LPpRrtaQt e[preVVLRQ RI aXtRQRP\�  Lt aOORZV a prLRr 
e[erFLVe RI the LQGLYLGXaO¶V aXtRQRP\� ZheQ the perVRQ haV FapaFLt\� tR GLreFt Rr PaNe 
prRYLVLRQ IRr ZheQ the\ Pa\ VXEVeTXeQtO\ OaFN FapaFLt\�1��  7he FRPELQatLRQ RI haYLQJ a 
reJLVter RI pRZerV RI attRrQe\ pOXV a pXEOLF aJeQF\ tR RYerVee LtV XVe haV EeeQ a FRrQerVtRQe 
RI the QeZ C23¶V aELOLt\ tR taFNOe ILQaQFLaO FrLPeV aQG aEXVe RI PaLQO\ ROGer aGXOtV ZhR OaFN 
FapaFLt\� 

1�1�� ,Q 1eZ =eaOaQG� the ���� aPeQGPeQtV tR the 3335 $Ft haYe QRt reVROYeG the RQJRLQJ 
prREOePV RI PLVXVe aQG aEXVe RI (32$V� ILrVt raLVeG E\ the /aZ CRPPLVVLRQ LQ ���� aQG 
���1�1�� aQG VtLOO appareQt LQ the PLQRr FhaQJeV FXrreQtO\ EeLQJ PaGe tR 3art 9 RI the 3335 
$Ft�1��  $ Ne\ IaFtRr prRPRtLQJ the VXFFeVV RI the (QJOLVh PRGeO LV the IaFt that the QatLRQaO 
reJLVter RI /3$V LV VXppRrteG E\ a pXEOLF aJeQF\� tR eQVXre eIIeFtLYe VXperYLVLRQ RI VXFh 
pRZerV RI attRrQe\V�� 7hLV ZRXOG thereIRre Ee aQ eVVeQtLaO reIRrP tR Ee aGRpteG LQ 1eZ 
=eaOaQG�1�� 

Mental Health Act 1983 (MHA) 

1�1�� ,Q aGGLtLRQ tR the 0C$� (QJOaQG aQG :aOeV haYe the 0eQtaO +eaOth $Ft 19�� �0+$� aQG LtV 
aFFRPpaQ\LQJ CRGe RI 3raFtLFe1�� ZhLFh aOORZ IRr the GeteQtLRQ� hRVpLtaOLVatLRQ� aQG�Rr 
treatPeQt RI peRpOe ZLth a ³PeQtaO GLVRrGer´�  0eQtaO GLVRrGer LV ErRaGO\ GeILQeG aV ³aQ\ 
GLVRrGer Rr GLVaELOLt\ RI the PLQG´�1�� aQG FaQ LQFOXGe OearQLQJ GLVaELOLt\ aQG perVRQaOLt\ 
GLVRrGer� (QJOLVh PeQtaO heaOth OaZ prRYLGeV IRr a V\VteP RI JXarGLaQVhLp IRr VRPe patLeQtV 
XQGer the 0+$� aOthRXJh ³FapaFLt\´ LV QRt a FRQFept reIerreG tR LQ the OeJLVOatLRQ�1�9  *XarGLaQV 
appRLQteG XQGer the 0+$ haYe the e[FOXVLYe rLJht tR GeFLGe Zhere a patLeQt VhRXOG OLYe� taNLQJ 
preFeGeQFe RYer aQ attRrQe\ Rr GepXt\ appRLQteG XQGer the 0C$�19� 

1�1�� 7he GLYLGLQJ OLQe EetZeeQ the QeeG tR XVe the FRPpXOVRr\ pRZerV RI the 0+$ aQG the QeeG � 
tR reVpeFt a perVRQ¶V prLRr e[erFLVe RI aXtRQRP\ LQ aQ aGYaQFe GeFLVLRQ LV QRt aOZa\V FOear 
FXt� 7he pRZerV XQGer the 0+$ tR GetaLQ aQG treat peRpOe IRr a PeQtaO GLVRrGer appO\ eYeQ LI 
a patLeQt haV FapaFLt\ XQGer the 0C$� ,Q Nottinghamshire Healthcare NHS Trust v RC191 a 
\RXQJ PaQ ZLth FapaFLt\ haG a VeYere perVRQaOLt\ GLVRrGer aQG ZaV GetaLQeG XQGer the 0+$�  
5C reTXLreG a EORRG traQVIXVLRQ� EXt ZaV a praFtLFLQJ �XQEaptLVeG� -ehRYah¶V :LtQeVV�  7he 
CRXrt heOG that 5C haG FapaFLt\ tR reIXVe a EORRG traQVIXVLRQ aV Lt ZaV QRt a PeGLFaO treatPeQt 

                                                
1��  ,ELG�  2I a VaPpOe RI 1�� FaVeV� �1 Zere OeJaO prRIeVVLRQaOV� VROLFLtRr� EarrLVter Rr OeJaO e[eFXtLYe� 
1��  0eQtaO CapaFLt\ $Ft ����� VV ��í���  7he prRYLVLRQ IRr aGYaQFe GLreFtLRQV �NQRZQ aV aGYaQFeG 

GLreFtLYeV LQ 1eZ =eaOaQG� are aOVR aQ e[preVVLRQ RI a perVRQ¶V prLRr aXtRQRP\� 
1��   5eIer aERYe� 3335 $Ft ± OaZ reIRrP at 1�� 
1��   7he FXrreQt aPeQGPeQt prRpRVeV tR reYerVe the LQGepeQGeQt ZLtQeVVLQJ reTXLrePeQtV IRr (32$V XQGer 

the ���� $PeQGPeQtV� 7he /aZ 6RFLet\ VXEPLtteG that the ���� aPeQGPeQtV LQFreaVeG the FRVt aQG 
FRPpOe[Lt\ RI eVtaEOLVhLQJ (32$V aQG aV a reVXOt the QXPEer RI peRpOe FRPpOetLQJ (32$V haV 
GeFreaVeG QRt LQFreaVeG�  1eZ =eaOaQG /aZ 6RFLet\ VXEPLVVLRQ RQ 3art �1 �(QGXrLQJ 3RZerV RI 
$ttRrQe\� 6tatXteV $PeQGPeQt %LOO ��1�� GateG �9 -aQXar\ ��1�� 

1��   6ee Chapter � CRQFOXVLRQ � CheFNOLVt IRr 5eIRrP� 
1��   'epartPeQt RI +eaOth Mental Health Act 1983: Code of Practice �762� 1RrZLFh ��1�� at ��� 7he CRGe 

VetV RXt the RYerarFhLQJ prLQFLpOeV RI the $Ft� ZhLFh are QRt LQFOXGeG LQ the VtatXte LtVeOI� 
1��   0eQtaO +eaOth $Ft 19��� V 1���� 
1�9   0eQtaO +eaOth $Ft 19��� V ��1��a�� 
19�   MHA Code of Practice� aERYe Q 1�� at ���� 
191   Nottinghamshire Healthcare NHS Trust v RC >��1�@ (:+C 1�1� �C23�� ,Q thLV FaVe� 0RVt\Q - Vat aV 

a C23 MXGJe tR FRQVLGer 5C¶V FapaFLt\ aQG the aGYaQFe GLreFtLRQ tR reIXVe treatPeQt XQGer the 0C$� 
EXt aV a +LJh CRXrt MXGJe FRQVLGerLQJ the OaZIXOQeVV RI the aFtLRQV RI the treatLQJ pV\FhLatrLVt� 

�� 
 

IRr the PeQtaO GLVRrGer�19� ,t XpheOG the YaOLGLt\ RI hLV aGYaQFe GeFLVLRQ� GeVpLte VeOI�harPLQJ 
EehaYLRXrV aQG the IaFt that 5C ZaV pXrVXLQJ a ³VeOI�GeVtrXFtLYe FRXrVe´ OeaGLQJ tR LQeYLtaEOe 
Geath� -XVtLFe 0RVt\Q reFRJQLVeG the ethLFaO GLOePPa that FRQIrRQteG the treatLQJ pV\FhLatrLVt 
ZhR haG the pRZer XQGer the 0+$ tR RYerrLGe 5C¶V aGYaQFe GeFLVLRQ aQG LPpRVe treatPeQt 
aJaLQVt hLV ZLOO EXt LQVteaG XVeG the FRXrt prRFeVV tR FRQILrP the YaOLGLt\ RI the aGYaQFe 
GLreFtLRQ�  

1�1�� ,Q 1999� aQ e[pert FRPPLttee� FhaLreG E\ 3rRIeVVRr *eQeYra 5LFharGVRQ� reYLeZeG the PeQtaO 
heaOth OeJLVOatLRQ LQ (QJOaQG aQG :aOeV� reFRPPeQGLQJ VpeFLILF OeJLVOatLRQ IRr peRpOe ZLth 
ORQJ�terP LQFapaFLt\�19�  7he repRrt IRreVhaGRZeG the prREOePV ZLth hRZ tR reVpRQG tR 
LQIRrPaO patLeQtV QRt VXEMeFt tR FRPpXOVRr\ pRZerV XQGer the 0+$ aQG the LQterIaFe ZLth the 
VXEVeTXeQt PeQtaO FapaFLt\ OeJLVOatLRQ� 

Ongoing law reform in England and Wales 

1�1�� 7he FRPIRrtaEOe aVVXPptLRQ RI the (QJOLVh 0eQtaO +eaOth $Ft �RI 19�9 aQG 19���� that peRpOe 
FRXOG Ee aGPLtteG tR hRVpLtaO aQG GetaLQeG there IRr pV\FhLatrLF treatPeQt� ZLthRXt IRrPaOLt\� 
prRYLGeG the\ GLG QRt REMeFt� ZaV GeaOt a ³VerLRXV EORZ´19� E\ the (XrRpeaQ CRXrt RI +XPaQ 
5LJhtV LQ 6traVERXrJ �(Ct+5�19� IROORZLQJ a GeFLVLRQ LQ the +RXVe RI /RrGV�19�  ,t e[pRVeG a 
Jap LQ the LQterIaFe EetZeeQ PeQtaO heaOth aQG PeQtaO FapaFLt\ OaZ� NQRZQ aV the 
³%RXrQeZRRG Jap´� thLV LV the LQaELOLt\ RI FRPpOLaQt peRpOe ZhR OaFNeG FapaFLt\ tR REMeFt tR 
theLr GeteQtLRQ� LGeQtLILeG LQ a FaVe LQYROYLQJ %RXrQeZRRG +RVpLtaO�  )Xrther FhaQJeV Zere 
PaGe tR the 0eQtaO CapaFLt\ $Ft LQ aQ attePpt tR prRteFt thLV YXOQeraEOe JrRXp RI LQIRrPaO 
FRPpOLaQt patLeQtV ZhR OaFNeG FapaFLt\ aQG GLG QRt haYe the EeQeILt RI the VaIeJXarGV 
prRYLGeG E\ the PeQtaO heaOth OeJLVOatLRQ�  

1�1�� $V /aG\ +aOe e[pOaLQV LQ her te[tERRN RQ PeQtaO heaOth OaZ� 19� 

,I the reaOLt\ ZaV that a perVRQ ZaV EeLQJ GeprLYeG RI hLV OLEert\ ZLthLQ the PeaQLQJ RI 
$rtLFOe � >RI the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV@� there haG tR Ee VRPe VaIeJXarGV 
tR prRteFt hLP aJaLQVt arELtrar\ aFtLRQ� eYeQ LI thLV ZaV PeaQt IRr hLV RZQ JRRG�  ,QGeeG 
VaIeJXarGV aJaLQVt XQMXVtLILeG GeprLYatLRQ RI OLEert\ Zere QeeGeG� Zhether the reaVRQ IRr 
Lt ZaV PeQtaO Rr ph\VLFaO GLVRrGer Rr VLPpO\ tR Neep hLP VaIe� 

1�1�9 7he reVXOt ZaV the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV reJLPe �XQLYerVaOO\ NQRZQ aV the 'R/6�� 
LQVerteG LQtR the 0eQtaO CapaFLt\ $Ft ���� E\ the 0eQtaO +eaOth $Ft �����   

1�11� 7hLV reJLPe ZaV eQaFteG tR ³pOXJ´ the %RXrQeZRRG Jap�  )LrVt� there ZaV aQ aPeQGPeQt tR 
the 0eQtaO CapaFLt\ $Ft LQ ���� tR LQVert FertaLQ prRFeGXraO VaIeJXarGV IRr GetaLQeG 
LQFapaFLtateG perVRQV� FaOOeG the ³'R/6´�  6eFRQG� a pRVt�OeJLVOatLRQ VFrXtLQ\ repRrt ZaV 
prepareG E\ the +RXVe RI /RrGV LQ ��1� that GeVFrLEeG the 'R/6 aV QRt ILt IRr pXrpRVe�  7hLrG� 
arRXQG the VaPe tLPe� a GeFLVLRQ RI the 6XprePe CRXrt� Cheshire West, e[paQGeG the raQJe 
RI FLrFXPVtaQFeV LQ ZhLFh a perVRQ PXVt Ee reJarGeG aV GeprLYeG RI theLr OLEert\� 6R PaQ\ 

                                                
19�   0eQtaO +eaOth $Ft 19��� V ��� 
19�   5epRrt RI ([pert CRPPLttee� Review of the Mental Health Act 1983 �'epartPeQt RI +eaOth� /RQGRQ� 

1999�� 
19�   % +aOe Mental Health Law ��th eG� 6Zeet 	 0a[ZeOO� /RQGRQ� ��1�� at �� 
19�   HL v United Kingdom, aERYe Q ��  7he (XrRpeaQ CRXrt RI +XPaQ 5LJhtV heOG that the XVe RI the FRPPRQ 

OaZ pRZer RI QeFeVVLt\ tR GetaLQ peRpOe LQ thLV FRQte[t� rather thaQ XVLQJ the 0eQtaO heaOth $Ft 19��� 
ZaV QRt aGeTXate prRteFt aJaLQVt the rLVN RI arELtrar\ GeteQtLRQ aQG ZaV LQ EreaFh RI art � �1��e� RI the 
(XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV 19�� �(C+5� aQG aOVR art ���� EeFaXVe RI the OaFN RI aQ\ 
aGeTXate FRXrt reYLeZ RI the OaZIXOQeVV� 

19�   Bournewood, aERYe Q �� 
19�   +aOe� aERYe Q 19� at �� 
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,Q three�TXarterV RI theVe aEXVe FaVeV there ZaV LQpXt IrRP the OeJaO Rr PeGLFaO prRIeVVLRQV 
at the tLPe RI the FreatLRQ RI the pRZer� there are LQGLYLGXaOV ZhR are reTXLreG tR aVVeVV the 
GRQRr¶V FapaFLt\ tR Freate aQ eQGXrLQJ pRZer RI attRrQe\�1��  

1�1�� 7he JraQtLQJ RI a pRZer RI attRrQe\ LV aQ LPpRrtaQt e[preVVLRQ RI aXtRQRP\�  Lt aOORZV a prLRr 
e[erFLVe RI the LQGLYLGXaO¶V aXtRQRP\� ZheQ the perVRQ haV FapaFLt\� tR GLreFt Rr PaNe 
prRYLVLRQ IRr ZheQ the\ Pa\ VXEVeTXeQtO\ OaFN FapaFLt\�1��  7he FRPELQatLRQ RI haYLQJ a 
reJLVter RI pRZerV RI attRrQe\ pOXV a pXEOLF aJeQF\ tR RYerVee LtV XVe haV EeeQ a FRrQerVtRQe 
RI the QeZ C23¶V aELOLt\ tR taFNOe ILQaQFLaO FrLPeV aQG aEXVe RI PaLQO\ ROGer aGXOtV ZhR OaFN 
FapaFLt\� 

1�1�� ,Q 1eZ =eaOaQG� the ���� aPeQGPeQtV tR the 3335 $Ft haYe QRt reVROYeG the RQJRLQJ 
prREOePV RI PLVXVe aQG aEXVe RI (32$V� ILrVt raLVeG E\ the /aZ CRPPLVVLRQ LQ ���� aQG 
���1�1�� aQG VtLOO appareQt LQ the PLQRr FhaQJeV FXrreQtO\ EeLQJ PaGe tR 3art 9 RI the 3335 
$Ft�1��  $ Ne\ IaFtRr prRPRtLQJ the VXFFeVV RI the (QJOLVh PRGeO LV the IaFt that the QatLRQaO 
reJLVter RI /3$V LV VXppRrteG E\ a pXEOLF aJeQF\� tR eQVXre eIIeFtLYe VXperYLVLRQ RI VXFh 
pRZerV RI attRrQe\V�� 7hLV ZRXOG thereIRre Ee aQ eVVeQtLaO reIRrP tR Ee aGRpteG LQ 1eZ 
=eaOaQG�1�� 

Mental Health Act 1983 (MHA) 

1�1�� ,Q aGGLtLRQ tR the 0C$� (QJOaQG aQG :aOeV haYe the 0eQtaO +eaOth $Ft 19�� �0+$� aQG LtV 
aFFRPpaQ\LQJ CRGe RI 3raFtLFe1�� ZhLFh aOORZ IRr the GeteQtLRQ� hRVpLtaOLVatLRQ� aQG�Rr 
treatPeQt RI peRpOe ZLth a ³PeQtaO GLVRrGer´�  0eQtaO GLVRrGer LV ErRaGO\ GeILQeG aV ³aQ\ 
GLVRrGer Rr GLVaELOLt\ RI the PLQG´�1�� aQG FaQ LQFOXGe OearQLQJ GLVaELOLt\ aQG perVRQaOLt\ 
GLVRrGer� (QJOLVh PeQtaO heaOth OaZ prRYLGeV IRr a V\VteP RI JXarGLaQVhLp IRr VRPe patLeQtV 
XQGer the 0+$� aOthRXJh ³FapaFLt\´ LV QRt a FRQFept reIerreG tR LQ the OeJLVOatLRQ�1�9  *XarGLaQV 
appRLQteG XQGer the 0+$ haYe the e[FOXVLYe rLJht tR GeFLGe Zhere a patLeQt VhRXOG OLYe� taNLQJ 
preFeGeQFe RYer aQ attRrQe\ Rr GepXt\ appRLQteG XQGer the 0C$�19� 

1�1�� 7he GLYLGLQJ OLQe EetZeeQ the QeeG tR XVe the FRPpXOVRr\ pRZerV RI the 0+$ aQG the QeeG � 
tR reVpeFt a perVRQ¶V prLRr e[erFLVe RI aXtRQRP\ LQ aQ aGYaQFe GeFLVLRQ LV QRt aOZa\V FOear 
FXt� 7he pRZerV XQGer the 0+$ tR GetaLQ aQG treat peRpOe IRr a PeQtaO GLVRrGer appO\ eYeQ LI 
a patLeQt haV FapaFLt\ XQGer the 0C$� ,Q Nottinghamshire Healthcare NHS Trust v RC191 a 
\RXQJ PaQ ZLth FapaFLt\ haG a VeYere perVRQaOLt\ GLVRrGer aQG ZaV GetaLQeG XQGer the 0+$�  
5C reTXLreG a EORRG traQVIXVLRQ� EXt ZaV a praFtLFLQJ �XQEaptLVeG� -ehRYah¶V :LtQeVV�  7he 
CRXrt heOG that 5C haG FapaFLt\ tR reIXVe a EORRG traQVIXVLRQ aV Lt ZaV QRt a PeGLFaO treatPeQt 

                                                
1��  ,ELG�  2I a VaPpOe RI 1�� FaVeV� �1 Zere OeJaO prRIeVVLRQaOV� VROLFLtRr� EarrLVter Rr OeJaO e[eFXtLYe� 
1��  0eQtaO CapaFLt\ $Ft ����� VV ��í���  7he prRYLVLRQ IRr aGYaQFe GLreFtLRQV �NQRZQ aV aGYaQFeG 

GLreFtLYeV LQ 1eZ =eaOaQG� are aOVR aQ e[preVVLRQ RI a perVRQ¶V prLRr aXtRQRP\� 
1��   5eIer aERYe� 3335 $Ft ± OaZ reIRrP at 1�� 
1��   7he FXrreQt aPeQGPeQt prRpRVeV tR reYerVe the LQGepeQGeQt ZLtQeVVLQJ reTXLrePeQtV IRr (32$V XQGer 

the ���� $PeQGPeQtV� 7he /aZ 6RFLet\ VXEPLtteG that the ���� aPeQGPeQtV LQFreaVeG the FRVt aQG 
FRPpOe[Lt\ RI eVtaEOLVhLQJ (32$V aQG aV a reVXOt the QXPEer RI peRpOe FRPpOetLQJ (32$V haV 
GeFreaVeG QRt LQFreaVeG�  1eZ =eaOaQG /aZ 6RFLet\ VXEPLVVLRQ RQ 3art �1 �(QGXrLQJ 3RZerV RI 
$ttRrQe\� 6tatXteV $PeQGPeQt %LOO ��1�� GateG �9 -aQXar\ ��1�� 

1��   6ee Chapter � CRQFOXVLRQ � CheFNOLVt IRr 5eIRrP� 
1��   'epartPeQt RI +eaOth Mental Health Act 1983: Code of Practice �762� 1RrZLFh ��1�� at ��� 7he CRGe 

VetV RXt the RYerarFhLQJ prLQFLpOeV RI the $Ft� ZhLFh are QRt LQFOXGeG LQ the VtatXte LtVeOI� 
1��   0eQtaO +eaOth $Ft 19��� V 1���� 
1�9   0eQtaO +eaOth $Ft 19��� V ��1��a�� 
19�   MHA Code of Practice� aERYe Q 1�� at ���� 
191   Nottinghamshire Healthcare NHS Trust v RC >��1�@ (:+C 1�1� �C23�� ,Q thLV FaVe� 0RVt\Q - Vat aV 

a C23 MXGJe tR FRQVLGer 5C¶V FapaFLt\ aQG the aGYaQFe GLreFtLRQ tR reIXVe treatPeQt XQGer the 0C$� 
EXt aV a +LJh CRXrt MXGJe FRQVLGerLQJ the OaZIXOQeVV RI the aFtLRQV RI the treatLQJ pV\FhLatrLVt� 

�� 
 

IRr the PeQtaO GLVRrGer�19� ,t XpheOG the YaOLGLt\ RI hLV aGYaQFe GeFLVLRQ� GeVpLte VeOI�harPLQJ 
EehaYLRXrV aQG the IaFt that 5C ZaV pXrVXLQJ a ³VeOI�GeVtrXFtLYe FRXrVe´ OeaGLQJ tR LQeYLtaEOe 
Geath� -XVtLFe 0RVt\Q reFRJQLVeG the ethLFaO GLOePPa that FRQIrRQteG the treatLQJ pV\FhLatrLVt 
ZhR haG the pRZer XQGer the 0+$ tR RYerrLGe 5C¶V aGYaQFe GeFLVLRQ aQG LPpRVe treatPeQt 
aJaLQVt hLV ZLOO EXt LQVteaG XVeG the FRXrt prRFeVV tR FRQILrP the YaOLGLt\ RI the aGYaQFe 
GLreFtLRQ�  

1�1�� ,Q 1999� aQ e[pert FRPPLttee� FhaLreG E\ 3rRIeVVRr *eQeYra 5LFharGVRQ� reYLeZeG the PeQtaO 
heaOth OeJLVOatLRQ LQ (QJOaQG aQG :aOeV� reFRPPeQGLQJ VpeFLILF OeJLVOatLRQ IRr peRpOe ZLth 
ORQJ�terP LQFapaFLt\�19�  7he repRrt IRreVhaGRZeG the prREOePV ZLth hRZ tR reVpRQG tR 
LQIRrPaO patLeQtV QRt VXEMeFt tR FRPpXOVRr\ pRZerV XQGer the 0+$ aQG the LQterIaFe ZLth the 
VXEVeTXeQt PeQtaO FapaFLt\ OeJLVOatLRQ� 

Ongoing law reform in England and Wales 

1�1�� 7he FRPIRrtaEOe aVVXPptLRQ RI the (QJOLVh 0eQtaO +eaOth $Ft �RI 19�9 aQG 19���� that peRpOe 
FRXOG Ee aGPLtteG tR hRVpLtaO aQG GetaLQeG there IRr pV\FhLatrLF treatPeQt� ZLthRXt IRrPaOLt\� 
prRYLGeG the\ GLG QRt REMeFt� ZaV GeaOt a ³VerLRXV EORZ´19� E\ the (XrRpeaQ CRXrt RI +XPaQ 
5LJhtV LQ 6traVERXrJ �(Ct+5�19� IROORZLQJ a GeFLVLRQ LQ the +RXVe RI /RrGV�19�  ,t e[pRVeG a 
Jap LQ the LQterIaFe EetZeeQ PeQtaO heaOth aQG PeQtaO FapaFLt\ OaZ� NQRZQ aV the 
³%RXrQeZRRG Jap´� thLV LV the LQaELOLt\ RI FRPpOLaQt peRpOe ZhR OaFNeG FapaFLt\ tR REMeFt tR 
theLr GeteQtLRQ� LGeQtLILeG LQ a FaVe LQYROYLQJ %RXrQeZRRG +RVpLtaO�  )Xrther FhaQJeV Zere 
PaGe tR the 0eQtaO CapaFLt\ $Ft LQ aQ attePpt tR prRteFt thLV YXOQeraEOe JrRXp RI LQIRrPaO 
FRPpOLaQt patLeQtV ZhR OaFNeG FapaFLt\ aQG GLG QRt haYe the EeQeILt RI the VaIeJXarGV 
prRYLGeG E\ the PeQtaO heaOth OeJLVOatLRQ�  

1�1�� $V /aG\ +aOe e[pOaLQV LQ her te[tERRN RQ PeQtaO heaOth OaZ� 19� 

,I the reaOLt\ ZaV that a perVRQ ZaV EeLQJ GeprLYeG RI hLV OLEert\ ZLthLQ the PeaQLQJ RI 
$rtLFOe � >RI the (XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV@� there haG tR Ee VRPe VaIeJXarGV 
tR prRteFt hLP aJaLQVt arELtrar\ aFtLRQ� eYeQ LI thLV ZaV PeaQt IRr hLV RZQ JRRG�  ,QGeeG 
VaIeJXarGV aJaLQVt XQMXVtLILeG GeprLYatLRQ RI OLEert\ Zere QeeGeG� Zhether the reaVRQ IRr 
Lt ZaV PeQtaO Rr ph\VLFaO GLVRrGer Rr VLPpO\ tR Neep hLP VaIe� 

1�1�9 7he reVXOt ZaV the 'eprLYatLRQ RI /LEert\ 6aIeJXarGV reJLPe �XQLYerVaOO\ NQRZQ aV the 'R/6�� 
LQVerteG LQtR the 0eQtaO CapaFLt\ $Ft ���� E\ the 0eQtaO +eaOth $Ft �����   

1�11� 7hLV reJLPe ZaV eQaFteG tR ³pOXJ´ the %RXrQeZRRG Jap�  )LrVt� there ZaV aQ aPeQGPeQt tR 
the 0eQtaO CapaFLt\ $Ft LQ ���� tR LQVert FertaLQ prRFeGXraO VaIeJXarGV IRr GetaLQeG 
LQFapaFLtateG perVRQV� FaOOeG the ³'R/6´�  6eFRQG� a pRVt�OeJLVOatLRQ VFrXtLQ\ repRrt ZaV 
prepareG E\ the +RXVe RI /RrGV LQ ��1� that GeVFrLEeG the 'R/6 aV QRt ILt IRr pXrpRVe�  7hLrG� 
arRXQG the VaPe tLPe� a GeFLVLRQ RI the 6XprePe CRXrt� Cheshire West, e[paQGeG the raQJe 
RI FLrFXPVtaQFeV LQ ZhLFh a perVRQ PXVt Ee reJarGeG aV GeprLYeG RI theLr OLEert\� 6R PaQ\ 

                                                
19�   0eQtaO +eaOth $Ft 19��� V ��� 
19�   5epRrt RI ([pert CRPPLttee� Review of the Mental Health Act 1983 �'epartPeQt RI +eaOth� /RQGRQ� 

1999�� 
19�   % +aOe Mental Health Law ��th eG� 6Zeet 	 0a[ZeOO� /RQGRQ� ��1�� at �� 
19�   HL v United Kingdom, aERYe Q ��  7he (XrRpeaQ CRXrt RI +XPaQ 5LJhtV heOG that the XVe RI the FRPPRQ 

OaZ pRZer RI QeFeVVLt\ tR GetaLQ peRpOe LQ thLV FRQte[t� rather thaQ XVLQJ the 0eQtaO heaOth $Ft 19��� 
ZaV QRt aGeTXate prRteFt aJaLQVt the rLVN RI arELtrar\ GeteQtLRQ aQG ZaV LQ EreaFh RI art � �1��e� RI the 
(XrRpeaQ CRQYeQtLRQ RQ +XPaQ 5LJhtV 19�� �(C+5� aQG aOVR art ���� EeFaXVe RI the OaFN RI aQ\ 
aGeTXate FRXrt reYLeZ RI the OaZIXOQeVV� 

19�   Bournewood, aERYe Q �� 
19�   +aOe� aERYe Q 19� at �� 
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PRre peRpOe LQ Fare hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter 
Fare pOaFePeQtV� Zere GeprLYeG RI OLEert\ thaQ haG preYLRXVO\ EeeQ XQGerVtRRG�  6RPe OaZIXO 
MXVtLILFatLRQ IRr thLV ZaV thereIRre reTXLreG� 

1�111 8QGer the 0C$� the 'R/6 Vet RXt a Vet RI prRFeGXreV that PXVt Ee IROORZeG tR reQGer the 
perVRQ¶V GeprLYatLRQ RI OLEert\ OaZIXO� QaPeO\� ZheQ the\ are GetaLQeG pXrVXaQt tR a GeFLVLRQ 
PaGe E\ the FRXrt Rr XQGer aQ XrJeQt Rr VtaQGarG aXthRrLVatLRQ JLYeQ XQGer the 'R/6 
reJLPe�19�  ,Q Cheshire West� the PaMRrLt\ LQ the 6XprePe CRXrt heOG that� LQ FaVeV LQYROYLQJ 
the pOaFePeQt RI PeQtaOO\ LQFapaFLtateG perVRQV� the teVt tR Ee appOLeG LQ GeterPLQLQJ Zhether 
the\ are EeLQJ GeprLYeG RI theLr OLEert\ LV Zhether the\ are XQGer the FRQtLQXRXV VXperYLVLRQ 
aQG FRQtrRO RI thRVe FarLQJ IRr theP aQG are QRt Iree tR OeaYe�  %Xt the 'R/6 reJLPe GReV QRt 
aXthRrLVe VXFh GeprLYatLRQ RI OLEert\ RXtVLGe a Fare hRPe Rr hRVpLtaO� 6R� the FRQVeTXeQFe 
ZaV that� Zhere Lt RFFXrreG LQ Rther VettLQJV� VXFh aV LQ a IRVter hRPe� aQ appOLFatLRQ tR the 
C23 ZRXOG Ee reTXLreG tR REtaLQ the QeFeVVar\ aXthRrLt\� aV 'R/6 GReV QRt e[teQG tR VXFh 
VettLQJV�   

1�11� 7he 'R/6 Zere RrLJLQaOO\ GeVLJQeG tR prRYLGe a FRPpreheQVLYe Vet RI VaIeJXarGV IRr Zhat 
ZaV thRXJht ZRXOG Ee a reOatLYeO\ VPaOO QXPEer RI peRpOe ZhR ZRXOG Ee PaGe VXEMeFt tR theP 
�OeVV thaQ ����� peRpOe LQ (QJOaQG aQG :aOeV��199  +RZeYer� VLQFe the Cheshire West 
MXGJPeQt there haV EeeQ a VLJQLILFaQt LQFreaVe LQ 'R/6 appOLFatLRQV aQG LQ the aVVRFLateG 
reVRXrFe LPpOLFatLRQV IRr IXQGLQJ the VFhePe����  $V aQ LQGLFatLRQ RI the pRteQtLaO LPpaFt RI 
the Cheshire West MXGJPeQt� the $O]heLPer¶V 6RFLet\ preGLFtV that there ZLOO Ee RQe PLOOLRQ 
peRpOe ZLth GePeQtLa LQ the 8QLteG .LQJGRP E\ �����  7he pRteQtLaO LQFreaVe RI peRpOe ZhR 
Pa\ OaFN FapaFLt\ pRVeV a trePeQGRXV FhaOOeQJe IRr eYer\RQe� VXIIererV� FarerV aQG PeGLFaO 
aQG VRFLaO Fare prRIeVVLRQaOV���1 

1�11� 7he VFaOe RI the prREOeP IROORZLQJ Cheshire West LV JraphLFaOO\ VXPParLVeG E\ $OOeQ���� 

:e are preVeQtO\ ZLtQeVVLQJ VRPethLQJ Yer\ XQLTXe� VRPethLQJ hLVtRrLFaO�  $QG that LV the 
PaVV aXthRrLVatLRQ RI GeprLYatLRQ RI OLEert\ RI a VLJQLILFaQt prRpRrtLRQ RI the GLVaEOeG 
pRpXOatLRQ�  7eQV RI PLOOLRQV RI pRXQGV are EeLQJ GLYerteG IrRP heaOth aQG VRFLaO Fare 
EXGJetV tR eQaEOe VXFh aXthRrLVatLRQV RQ aQ LQGXVtrLaO VFaOe�  8p aQG GRZQ the FRXQtr\ ± 
aV $rt � (C+5 taNeV hROG ± aQ aGGLtLRQaO Oa\er RI OeJaO prRFeGXreV are QRZ reTXLreG tR 

                                                
19�  ,Q aGGLtLRQ� GeprLYatLRQ RI OLEert\ Pa\ Ee QeFeVVar\ IRr OLIe�VXVtaLQLQJ treatPeQt Rr GRLQJ aQ\ ³YLtaO aFt´� 

0eQtaO CapaFLt\ $Ft ����� VV �$ aQG �%� 
199   ,QterYLeZ ZLth 7LP 6peQFer�/aQe� 1LFhROaV 3aLQeV 4C� CRPPLVVLRQer reVpRQVLEOe IRr the 'R/6 aQG the 

5t +RQ 6Lr 'aYLG /OR\G�-RQeV� ChaLrPaQ RI the /aZ CRPPLVVLRQ RI (QJOaQG aQG :aOeV �/aZ 
CRPPLVVLRQ� �$OLVRQ 'RXJOaVV� /RQGRQ� �� $prLO ��1���  ,Q a 1� PRQth perLRG LQ ��1��1� the tRtaO 
QXPEer RI appOLFatLRQV LQ (QJOaQG ZaV 11�����  ,Q the VXEVeTXeQt 1� PRQth perLRG LQ ��1�í1� there 
Zere 11����� 'R/6 appOLFatLRQV� RI ZhLFh �� perFeQt Zere JraQteG ��������� 7heVe ILJXreV are 
FRQVLGereG tR Ee the ³tLp RI the LFeEerJ´ aV VRPe ORFaO aXthRrLtLeV are QRt prLRrLtLVLQJ FaVeV RI aOOeJeG 
GeprLYatLRQ RI OLEert\ LQ VXppRrteG OLYLQJ aQG FRPPXQLt\ VettLQJV� VXFh LV the EXrGeQ that haV EeeQ pOaFeG 
XpRQ theP� /aZ CRPPLVVLRQ Mental Capacity and Deprivation of Liberty: A Consultation Paper No.222 
�762� /RQGRQ� ��1�� at 1�� 

���   7here haV aOVR EeeQ reVLVtaQFe aPRQJ VRPe PePEerV RI the MXGLFLar\ ZhR haYe VtateG theLr 
GLVVatLVIaFtLRQ ZLth the Cheshire West MXGJPeQt arJXLQJ that the OaZ LV ³,Q a Vtate RI VerLRXV FRQIXVLRQ´�  
0RVt\Q -�  7hLV FrLtLFLVP ZaV reMeFteG E\ the CRXrt RI $ppeaO� ³(YeQ LI Cheshire West LV ZrRQJ� there LV 
QRthLQJ FRQIXVLQJ aERXt Lt�  ,Q RXr YLeZ� the MXGJe¶V paVVLRQate YLeZ that the OeJaO aQaO\VLV RI the PaMRrLt\ 
LQ Cheshire West LV ZrRQJ LV LQ GaQJer RI GLVtRrtLQJ hLV apprRaFh tR theVe FaVeV.” KW & Ors v Rochdale 
Metropolitan BC >��1�@ (:C$ CLY 1��� at >��@� /aG\ -XVtLFe %OaFN� 05� 

��1   $ 5XFN .eeQe� 9 %XtOer�CROe� 1 $OOeQ aQG RtherV� �9 (VVe[ 6treet ³0eQtaO CapaFLt\ /aZ *XLGaQFe 
1Rte´ �/RQGRQ� ��1��� ZZZ��9eVVe[�FRP�PeQtaO�FapaFLt\�OaZ�JXLGaQFe�QRte�ErLeI�JXLGe�Farr\LQJ�
FapaFLt\�aVVeVVPeQtV� 

���    1 $OOeQ ³7he �QRt VR"� Jreat FRQILQePeQt´ ���1�� (OG /- ��� 
�9 

 

RYerVee heaOth aQG VRFLaO Fare�  :e are LQ the thrReV RI Zhat PLJht Ee FaOOeG a Jreat 
FRQILQePeQt� 

1�11� (QJOaQG LV QRZ reYLeZLQJ the OaE\rLQth RI reIRrPV at a tLPe ZheQ there LV a heaY\ EXrGeQ RQ 
the 1atLRQaO +eaOth 6\VteP tR LPpOePeQt the 'R/6� aQG LQ the ZaNe RI the :LQterERXrQe 9LeZ 
VFaQGaO aIIeFtLQJ the rLJhtV RI peRpOe ZLth OearQLQJ GLVaELOLtLeV����  7he /aZ CRPPLVVLRQ haV 
FRQVXOteG RQ a prRpRVaO tR repOaFe the 'R/6 that ZRXOG FRYer ERth LQVtLtXtLRQaO aQG 
³FRPPXQLt\´ VettLQJV� aQG LV reTXLreG tR prRYLGe GraIt OeJLVOatLRQ tR the *RYerQPeQt E\ the 
eQG RI ��1�����  

Problems with implementation of the MCA 

1�11� ,Q aGGLtLRQ tR the 'R/6 VFhePe� the VeFRQG prREOeP hLJhOLJhteG E\ the +RXVe RI /RrGV¶ repRrt 
LQ ��1� ZaV ZLth the LPpOePeQtatLRQ RI the 0C$�  7here LV a OaFN RI aZareQeVV aQG 
XQGerVtaQGLQJ RI the 0C$ ZhLFh haV OeG� LQ VRPe LQVtaQFeV� tR perYerVe RXtFRPeV IRr peRpOe 
ZhR OaFN FapaFLt\�  $V pRLJQaQtO\ VtateG E\ %arRQeVV %aNer� the +RXVe RI /RrGV 6eOeFt 
CRPPLttee ZaV ³tr\LQJ tR Jet tR the ERttRP RI Zh\ thLV OeJLVOatLRQ� ZhLFh eYer\ERG\ teOOV XV LV 
VR JRRG� LV VR patFhLO\ REVerYeG Rr ZLGeO\ LJQRreG´����   

1�11� 7he repRrt IRXQG that preYaLOLQJ FXOtXreV RI paterQaOLVP �LQ heaOth� aQG rLVN aYerVLRQ �LQ VRFLaO 
Fare� haG preYeQteG the $Ft IrRP EeFRPLQJ ZLGeO\ NQRZQ Rr ePEeGGeG�  ,t FaOOeG IRr the 
eVtaEOLVhPeQt RI aQ LQGepeQGeQt RYerVLJht ERG\� aV the $Ft �aQG LtV FRre prLQFLpOeV� haG IaLOeG 
tR EeFRPe ePEeGGeG LQ eYer\Ga\ praFtLFe����  

1�11� 7RR RIteQ� the ePpRZerLQJ ethRV RI the 0C$ ���� JaYe Za\ tR FRQFerQV RI paterQaOLVP� rLVN 
aQG VaIeJXarGLQJ� ZLth GeFLVLRQV taNeQ tR RYerrXOe the ZLVheV aQG IeeOLQJV RI the perVRQ 
OaFNLQJ FapaFLt\ rather thaQ tR VXppRrt theP�  $t the VaPe tLPe� the preVXPptLRQ RI FapaFLt\ 
haG VRPetLPeV EeFRPe aQ e[FXVe IRr the prRYLVLRQ RI VXEVtaQGarG Fare� Rr LQGeeG GeQLaO RI 
Fare eQtLreO\� RQ the EaVLV RI a hLJhO\ VXVpeFt YLeZ that the perVRQ ZaV aJreeLQJ aQG haG 
FapaFLt\ tR aJree tR VXFh LQapprRprLate Fare�  7hLV ZaV partLFXOarO\ eYLGeQt ZheQ the FhRLFe 
RI the perVRQ OaFNLQJ FapaFLt\ ZRrNeG tR the ILQaQFLaO aGYaQtaJe RI a VerYLFe prRYLGer�  7here 
ZaV OLttOe eYLGeQFe RI VXppRrteG GeFLVLRQ�PaNLQJ� QRtZLthVtaQGLQJ LtV e[preVV reTXLrePeQtV LQ 
the $Ft����  

                                                
���    7he :LQterERXrQe 9LeZ hRVpLtaO LQTXLr\ RFFXrreG at :LQterERXrQe 9LeZ� a prLYate hRVpLtaO LQ 6RXth 

*ORXFeVterVhLre� (QJOaQG� $ 3aQRraPa LQYeVtLJatLRQ� ErRaGFaVt RQ teOeYLVLRQ LQ ��11� e[pRVeG the 
ph\VLFaO aQG pV\FhRORJLFaO aEXVe VXIIereG E\ peRpOe ZLth OearQLQJ GLVaELOLtLeV aQG FhaOOeQJLQJ EehaYLRXr 
at the hRVpLtaO� GeVpLte the IaFt that ORFaO VerYLFeV aQG the (QJOLVh QatLRQaO reJXOatRr �Care 4XaOLt\ 
CRPPLVVLRQ� haG reFeLYeG YarLRXV ZarQLQJV� 7here haYe EeeQ VXEVeTXeQt repRrtV IRr a QeZ QatLRQaO 
IraPeZRrN� 7raQVIRrPLQJ Care aQG CRPPLVVLRQLQJ 6teerLQJ *rRXp :LnWeUERuUne 9LeZ í TLPe IRU 
Change:  Transforming the commissioning of services for people with learning disabilities and/or autism 
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RYerVee heaOth aQG VRFLaO Fare�  :e are LQ the thrReV RI Zhat PLJht Ee FaOOeG a Jreat 
FRQILQePeQt� 

1�11� (QJOaQG LV QRZ reYLeZLQJ the OaE\rLQth RI reIRrPV at a tLPe ZheQ there LV a heaY\ EXrGeQ RQ 
the 1atLRQaO +eaOth 6\VteP tR LPpOePeQt the 'R/6� aQG LQ the ZaNe RI the :LQterERXrQe 9LeZ 
VFaQGaO aIIeFtLQJ the rLJhtV RI peRpOe ZLth OearQLQJ GLVaELOLtLeV����  7he /aZ CRPPLVVLRQ haV 
FRQVXOteG RQ a prRpRVaO tR repOaFe the 'R/6 that ZRXOG FRYer ERth LQVtLtXtLRQaO aQG 
³FRPPXQLt\´ VettLQJV� aQG LV reTXLreG tR prRYLGe GraIt OeJLVOatLRQ tR the *RYerQPeQt E\ the 
eQG RI ��1�����  

Problems with implementation of the MCA 

1�11� ,Q aGGLtLRQ tR the 'R/6 VFhePe� the VeFRQG prREOeP hLJhOLJhteG E\ the +RXVe RI /RrGV¶ repRrt 
LQ ��1� ZaV ZLth the LPpOePeQtatLRQ RI the 0C$�  7here LV a OaFN RI aZareQeVV aQG 
XQGerVtaQGLQJ RI the 0C$ ZhLFh haV OeG� LQ VRPe LQVtaQFeV� tR perYerVe RXtFRPeV IRr peRpOe 
ZhR OaFN FapaFLt\�  $V pRLJQaQtO\ VtateG E\ %arRQeVV %aNer� the +RXVe RI /RrGV 6eOeFt 
CRPPLttee ZaV ³tr\LQJ tR Jet tR the ERttRP RI Zh\ thLV OeJLVOatLRQ� ZhLFh eYer\ERG\ teOOV XV LV 
VR JRRG� LV VR patFhLO\ REVerYeG Rr ZLGeO\ LJQRreG´����   

1�11� 7he repRrt IRXQG that preYaLOLQJ FXOtXreV RI paterQaOLVP �LQ heaOth� aQG rLVN aYerVLRQ �LQ VRFLaO 
Fare� haG preYeQteG the $Ft IrRP EeFRPLQJ ZLGeO\ NQRZQ Rr ePEeGGeG�  ,t FaOOeG IRr the 
eVtaEOLVhPeQt RI aQ LQGepeQGeQt RYerVLJht ERG\� aV the $Ft �aQG LtV FRre prLQFLpOeV� haG IaLOeG 
tR EeFRPe ePEeGGeG LQ eYer\Ga\ praFtLFe����  

1�11� 7RR RIteQ� the ePpRZerLQJ ethRV RI the 0C$ ���� JaYe Za\ tR FRQFerQV RI paterQaOLVP� rLVN 
aQG VaIeJXarGLQJ� ZLth GeFLVLRQV taNeQ tR RYerrXOe the ZLVheV aQG IeeOLQJV RI the perVRQ 
OaFNLQJ FapaFLt\ rather thaQ tR VXppRrt theP�  $t the VaPe tLPe� the preVXPptLRQ RI FapaFLt\ 
haG VRPetLPeV EeFRPe aQ e[FXVe IRr the prRYLVLRQ RI VXEVtaQGarG Fare� Rr LQGeeG GeQLaO RI 
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RI the perVRQ OaFNLQJ FapaFLt\ ZRrNeG tR the ILQaQFLaO aGYaQtaJe RI a VerYLFe prRYLGer�  7here 
ZaV OLttOe eYLGeQFe RI VXppRrteG GeFLVLRQ�PaNLQJ� QRtZLthVtaQGLQJ LtV e[preVV reTXLrePeQtV LQ 
the $Ft����  
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PRre peRpOe LQ Fare hRPeV aQG hRVpLtaOV� aV ZeOO aV LQ FRPPXQLt\ VettLQJV VXFh aV IRVter 
Fare pOaFePeQtV� Zere GeprLYeG RI OLEert\ thaQ haG preYLRXVO\ EeeQ XQGerVtRRG�  6RPe OaZIXO 
MXVtLILFatLRQ IRr thLV ZaV thereIRre reTXLreG� 

1�111 8QGer the 0C$� the 'R/6 Vet RXt a Vet RI prRFeGXreV that PXVt Ee IROORZeG tR reQGer the 
perVRQ¶V GeprLYatLRQ RI OLEert\ OaZIXO� QaPeO\� ZheQ the\ are GetaLQeG pXrVXaQt tR a GeFLVLRQ 
PaGe E\ the FRXrt Rr XQGer aQ XrJeQt Rr VtaQGarG aXthRrLVatLRQ JLYeQ XQGer the 'R/6 
reJLPe�19�  ,Q Cheshire West� the PaMRrLt\ LQ the 6XprePe CRXrt heOG that� LQ FaVeV LQYROYLQJ 
the pOaFePeQt RI PeQtaOO\ LQFapaFLtateG perVRQV� the teVt tR Ee appOLeG LQ GeterPLQLQJ Zhether 
the\ are EeLQJ GeprLYeG RI theLr OLEert\ LV Zhether the\ are XQGer the FRQtLQXRXV VXperYLVLRQ 
aQG FRQtrRO RI thRVe FarLQJ IRr theP aQG are QRt Iree tR OeaYe�  %Xt the 'R/6 reJLPe GReV QRt 
aXthRrLVe VXFh GeprLYatLRQ RI OLEert\ RXtVLGe a Fare hRPe Rr hRVpLtaO� 6R� the FRQVeTXeQFe 
ZaV that� Zhere Lt RFFXrreG LQ Rther VettLQJV� VXFh aV LQ a IRVter hRPe� aQ appOLFatLRQ tR the 
C23 ZRXOG Ee reTXLreG tR REtaLQ the QeFeVVar\ aXthRrLt\� aV 'R/6 GReV QRt e[teQG tR VXFh 
VettLQJV�   

1�11� 7he 'R/6 Zere RrLJLQaOO\ GeVLJQeG tR prRYLGe a FRPpreheQVLYe Vet RI VaIeJXarGV IRr Zhat 
ZaV thRXJht ZRXOG Ee a reOatLYeO\ VPaOO QXPEer RI peRpOe ZhR ZRXOG Ee PaGe VXEMeFt tR theP 
�OeVV thaQ ����� peRpOe LQ (QJOaQG aQG :aOeV��199  +RZeYer� VLQFe the Cheshire West 
MXGJPeQt there haV EeeQ a VLJQLILFaQt LQFreaVe LQ 'R/6 appOLFatLRQV aQG LQ the aVVRFLateG 
reVRXrFe LPpOLFatLRQV IRr IXQGLQJ the VFhePe����  $V aQ LQGLFatLRQ RI the pRteQtLaO LPpaFt RI 
the Cheshire West MXGJPeQt� the $O]heLPer¶V 6RFLet\ preGLFtV that there ZLOO Ee RQe PLOOLRQ 
peRpOe ZLth GePeQtLa LQ the 8QLteG .LQJGRP E\ �����  7he pRteQtLaO LQFreaVe RI peRpOe ZhR 
Pa\ OaFN FapaFLt\ pRVeV a trePeQGRXV FhaOOeQJe IRr eYer\RQe� VXIIererV� FarerV aQG PeGLFaO 
aQG VRFLaO Fare prRIeVVLRQaOV���1 

1�11� 7he VFaOe RI the prREOeP IROORZLQJ Cheshire West LV JraphLFaOO\ VXPParLVeG E\ $OOeQ���� 

:e are preVeQtO\ ZLtQeVVLQJ VRPethLQJ Yer\ XQLTXe� VRPethLQJ hLVtRrLFaO�  $QG that LV the 
PaVV aXthRrLVatLRQ RI GeprLYatLRQ RI OLEert\ RI a VLJQLILFaQt prRpRrtLRQ RI the GLVaEOeG 
pRpXOatLRQ�  7eQV RI PLOOLRQV RI pRXQGV are EeLQJ GLYerteG IrRP heaOth aQG VRFLaO Fare 
EXGJetV tR eQaEOe VXFh aXthRrLVatLRQV RQ aQ LQGXVtrLaO VFaOe�  8p aQG GRZQ the FRXQtr\ ± 
aV $rt � (C+5 taNeV hROG ± aQ aGGLtLRQaO Oa\er RI OeJaO prRFeGXreV are QRZ reTXLreG tR 

                                                
19�  ,Q aGGLtLRQ� GeprLYatLRQ RI OLEert\ Pa\ Ee QeFeVVar\ IRr OLIe�VXVtaLQLQJ treatPeQt Rr GRLQJ aQ\ ³YLtaO aFt´� 

0eQtaO CapaFLt\ $Ft ����� VV �$ aQG �%� 
199   ,QterYLeZ ZLth 7LP 6peQFer�/aQe� 1LFhROaV 3aLQeV 4C� CRPPLVVLRQer reVpRQVLEOe IRr the 'R/6 aQG the 

5t +RQ 6Lr 'aYLG /OR\G�-RQeV� ChaLrPaQ RI the /aZ CRPPLVVLRQ RI (QJOaQG aQG :aOeV �/aZ 
CRPPLVVLRQ� �$OLVRQ 'RXJOaVV� /RQGRQ� �� $prLO ��1���  ,Q a 1� PRQth perLRG LQ ��1��1� the tRtaO 
QXPEer RI appOLFatLRQV LQ (QJOaQG ZaV 11�����  ,Q the VXEVeTXeQt 1� PRQth perLRG LQ ��1�í1� there 
Zere 11����� 'R/6 appOLFatLRQV� RI ZhLFh �� perFeQt Zere JraQteG ��������� 7heVe ILJXreV are 
FRQVLGereG tR Ee the ³tLp RI the LFeEerJ´ aV VRPe ORFaO aXthRrLtLeV are QRt prLRrLtLVLQJ FaVeV RI aOOeJeG 
GeprLYatLRQ RI OLEert\ LQ VXppRrteG OLYLQJ aQG FRPPXQLt\ VettLQJV� VXFh LV the EXrGeQ that haV EeeQ pOaFeG 
XpRQ theP� /aZ CRPPLVVLRQ Mental Capacity and Deprivation of Liberty: A Consultation Paper No.222 
�762� /RQGRQ� ��1�� at 1�� 

���   7here haV aOVR EeeQ reVLVtaQFe aPRQJ VRPe PePEerV RI the MXGLFLar\ ZhR haYe VtateG theLr 
GLVVatLVIaFtLRQ ZLth the Cheshire West MXGJPeQt arJXLQJ that the OaZ LV ³,Q a Vtate RI VerLRXV FRQIXVLRQ´�  
0RVt\Q -�  7hLV FrLtLFLVP ZaV reMeFteG E\ the CRXrt RI $ppeaO� ³(YeQ LI Cheshire West LV ZrRQJ� there LV 
QRthLQJ FRQIXVLQJ aERXt Lt�  ,Q RXr YLeZ� the MXGJe¶V paVVLRQate YLeZ that the OeJaO aQaO\VLV RI the PaMRrLt\ 
LQ Cheshire West LV ZrRQJ LV LQ GaQJer RI GLVtRrtLQJ hLV apprRaFh tR theVe FaVeV.” KW & Ors v Rochdale 
Metropolitan BC >��1�@ (:C$ CLY 1��� at >��@� /aG\ -XVtLFe %OaFN� 05� 

��1   $ 5XFN .eeQe� 9 %XtOer�CROe� 1 $OOeQ aQG RtherV� �9 (VVe[ 6treet ³0eQtaO CapaFLt\ /aZ *XLGaQFe 
1Rte´ �/RQGRQ� ��1��� ZZZ��9eVVe[�FRP�PeQtaO�FapaFLt\�OaZ�JXLGaQFe�QRte�ErLeI�JXLGe�Farr\LQJ�
FapaFLt\�aVVeVVPeQtV� 

���    1 $OOeQ ³7he �QRt VR"� Jreat FRQILQePeQt´ ���1�� (OG /- ��� 
�9 

 

RYerVee heaOth aQG VRFLaO Fare�  :e are LQ the thrReV RI Zhat PLJht Ee FaOOeG a Jreat 
FRQILQePeQt� 

1�11� (QJOaQG LV QRZ reYLeZLQJ the OaE\rLQth RI reIRrPV at a tLPe ZheQ there LV a heaY\ EXrGeQ RQ 
the 1atLRQaO +eaOth 6\VteP tR LPpOePeQt the 'R/6� aQG LQ the ZaNe RI the :LQterERXrQe 9LeZ 
VFaQGaO aIIeFtLQJ the rLJhtV RI peRpOe ZLth OearQLQJ GLVaELOLtLeV����  7he /aZ CRPPLVVLRQ haV 
FRQVXOteG RQ a prRpRVaO tR repOaFe the 'R/6 that ZRXOG FRYer ERth LQVtLtXtLRQaO aQG 
³FRPPXQLt\´ VettLQJV� aQG LV reTXLreG tR prRYLGe GraIt OeJLVOatLRQ tR the *RYerQPeQt E\ the 
eQG RI ��1�����  

Problems with implementation of the MCA 

1�11� ,Q aGGLtLRQ tR the 'R/6 VFhePe� the VeFRQG prREOeP hLJhOLJhteG E\ the +RXVe RI /RrGV¶ repRrt 
LQ ��1� ZaV ZLth the LPpOePeQtatLRQ RI the 0C$�  7here LV a OaFN RI aZareQeVV aQG 
XQGerVtaQGLQJ RI the 0C$ ZhLFh haV OeG� LQ VRPe LQVtaQFeV� tR perYerVe RXtFRPeV IRr peRpOe 
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1�11� 7he (QJOLVh e[perLeQFe tR Gate haV GePRQVtrateG that eYeQ the PRVt Xp�tR�Gate OaZ that haV 
a FOear e[pOaQatLRQ RI LtV FRre prLQFLpOeV� LV GLIILFXOt tR ePEeG�  ,t reTXLreV partLFLpatLRQ IrRP 
the prRIeVVLRQaOV aQG the appRLQteG GeFLVLRQ�PaNerV ZhR PXVt LPpOePeQt the OaZ� 

Vulnerable adults and the inherent jurisdiction 

1�119 7raGLtLRQaOO\� the OaZ¶V prRteFtLYe IXQFtLRQ ZaV eQJaJeG E\ a perVRQ¶V OaFN RI FapaFLt\�  0Rre 
reFeQtO\� the (QJOLVh FRXrtV haYe GeYeORpeG the QRtLRQ RI ³YXOQeraEOe aGXOtV´� aGXOtV ZhR are 
FapaFLtRXV��� �aQG thereIRre are QRt VXEMeFt� QRZ� tR the 0C$� EXt ZhR are QeYertheOeVV 
thRXJht tR QeeG prRteFtLRQ� 

1�1�� 8QtLO 19�9� the (QJOLVh +LJh CRXrt aQG LtV preGeFeVVRrV haG MXrLVGLFtLRQ RYer the OLYeV RI aGXOtV 
ZhR OaFNeG FapaFLt\� +RZeYer� aFFRrGLQJ tR 0XQE\ /- �QRZ 3reVLGeQt RI the CR3�� aOthRXJh 
the FRXrt¶V LQhereQt MXrLVGLFtLRQ LQ reOatLRQ tR LQFapaFLtateG aGXOtV¶ financial aIIaLrV ZaV 
traQVIerreG tR the �ROG� CRXrt RI 3rRteFtLRQ� the FRrreVpRQGLQJ MXrLVGLFtLRQ LQ reOatLRQ tR 
perVRQaO Fare aQG ZeOIare ZaV ³LQaGYerteQtO\ aEROLVheG´���9 $V a reVXOt� the FRXrt¶V LQhereQt 
MXrLVGLFtLRQ haV EeeQ reGLVFRYereG tR ILOO thLV Jap��1� 

1�1�1 ,Q the OeaGLQJ MXGLFLaO VtatePeQt LQ thLV reVpeFt� 0XQE\ LGeQtLILeG the ³YXOQeraEOe aGXOt´ aV��11  

�6�RPeRQe ZhR Zhether Rr QRt PeQtaOO\ LQFapaFLtateG� aQG Zhether Rr QRt VXIIerLQJ IrRP 
aQ\ PeQtaO LOOQeVV Rr PeQtaO GLVRrGer� LV Rr Pa\ Ee XQaEOe tR taNe Fare RI hLP Rr herVeOI� 
Rr XQaEOe tR prRteFt hLP Rr herVeOI aJaLQVt VLJQLILFaQt harP Rr e[pORLtatLRQ� 

1�1�� ,Q the VaPe MXGJPeQt� 0XQE\ GeVFrLEeG the LQhereQt MXrLVGLFtLRQ aV IROORZV��1� 

« the LQhereQt MXrLVGLFtLRQ FaQ Ee e[erFLVeG LQ reOatLRQ tR a YXOQeraEOe aGXOt ZhR� eYeQ LI 
QRt LQFapaFLtateG E\ PeQtaO GLVRrGer Rr PeQtaO LOOQeVV� LV� Rr LV reaVRQaEO\ EeOLeYeG tR Ee� 
eLther �L� XQGer FRQVtraLQt Rr �LL� VXEMeFt tR FRerFLRQ Rr XQGXe LQIOXeQFe Rr �LLL� IRr VRPe 
Rther reaVRQ GeprLYeG RI the FapaFLt\ tR PaNe the reOeYaQt GeFLVLRQ� Rr GLVaEOeG IrRP 
PaNLQJ a Iree FhRLFe� Rr LQFapaFLtateG Rr GLVaEOeG IrRP JLYLQJ Rr e[preVVLQJ a reaO aQG 
JeQXLQe FRQVeQt� 

1�1�� 7he CRXrt RI $ppeaO VXEVeTXeQtO\ PaGe FOear that thLV MXrLVGLFtLRQ haG VXrYLYeG the FRPLQJ 
LQtR IRrFe RI the 0C$� LQ DL v A Local Authority�1� Zhere eOGerO\ pareQtV ZLth FapaFLt\ Zere 
aEXVeG aQG XQGXO\ LQIOXeQFeG E\ theLr VRQ tR the e[teQt that '/ ZaV VeeNLQJ tR FRerFe hLV 
Iather LQtR traQVIerrLQJ the RZQerVhLp RI the hRXVe LQtR '/¶V QaPe aQG the PRther ZaV IRrFeG 
tR PRYe LQtR a reVt hRPe�  7he CRXrt IRXQG the pareQtV¶ FapaFLt\ tR PaNe EaOaQFeG aQG 
FRQVLGereG GeFLVLRQV aERXt theLr reOatLRQVhLp ZLth theLr VRQ ZaV FRPprRPLVeG aQG LQYRNeG 
the LQhereQt MXrLVGLFtLRQ tR PaNe RrGerV tR FRQtrRO '/¶V EehaYLRXr��1�   

                                                
���   7he /atLQ terP IRr FapaFLt\�LQFapaFLt\ LV ³Fapa[´ aQG ³LQFapa[´� 
��9   0XQE\ /- ³7aNLQJ 6tRFN� 7he 0eQtaO +eaOth aQG 0eQtaO CapaFLt\ 5eIRrPV´ .e\QRte aGGreVV tR the 

CarGLII /aZ 6FhRRO CRQIereQFe at 0aQFheVter �1� 2FtREer ��1�� �ePphaVLV LQ the RrLJLQaO� LQ $ 
6]erOetLFV Best interests decision-making under the Mental Capacity Act: Green Paper Technical Report 
�(VVe[ $XtRQRP\ 3rRMeFt� 8QLYerVLt\ RI (VVe[� ��11� at �� 

�1�   7he parens patriae pRZer FeaVeG tR e[LVt IRr aGXOtV ZhR OaFNeG FapaFLt\ aQG ZaV pXt RQ a VtatXtRr\ 
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1�1�� 7he ZLGe�raQJLQJ MXrLVGLFtLRQ aQG the EaVLV XpRQ ZhLFh Lt PLJht LQterYeQe LQ aQ LQGLYLGXaO¶V 
GeFLVLRQV haV� hRZeYer� EeeQ FrLtLFLVeG aV OeaGLQJ tR a FRQIXVeG aQG RXtPRGeG FRQFept RI 
the YXOQeraEOe ROGer aGXOt� aV Lt FRQIOateV Zhat LV FRQVLGereG aV LQ a perVRQ¶V EeVt LQtereVtV 
XQGer the 0C$� ZLth the JRaO RI IaFLOLtatLQJ aQ LQGLYLGXaO¶V aXtRQRPRXV GeFLVLRQ�PaNLQJ 
FapaELOLt\��1�  7he XVe RI the LQhereQt MXrLVGLFtLRQ haV QRQe RI the aFFRPpaQ\LQJ VaIeJXarGV 
IRr aVVeVVLQJ Zhat LV LQ a perVRQ¶V EeVt LQtereVtV XQGer the 0C$�  ,t EOXrV the GLYLGLQJ OLQe 
EetZeeQ thRVe peRpOe RQ ZhRVe EehaOI GeFLVLRQV FaQ Ee taNeQ E\ a FRXrt aQG thRVe peRpOe 
ZhR QeeG prRteFtLRQ EXt LQ reVpeFt RI ZhRP GeFLVLRQV FaQQRt Ee taNeQ� $V 5XFN .eeQe 
Va\V��1� 

>7he LQhereQt MXrLVGLFtLRQ@ rLVNV OeaGLQJ tR a VLtXatLRQ Zhere GeFLVLRQV are taNeQ RQ EehaOI 
RI the FapaFLtRXV EXt YXOQeraEOe� rather thaQ VtepV EeLQJ taNeQ tR Freate a VaIe VpaFe IRr 
theP tR taNe theLr RZQ GeFLVLRQV� at ZhLFh pRLQt the eQtLre pRLQt RI the 0C$ GLVappearV�

1�1�� $ MXVtLILFatLRQ IRr the e[paQGeG MXrLVGLFtLRQ LV the GLIIereQFe EetZeeQ haYLQJ FapaFLt\ aQG 
EeLQJ aXtRQRPRXV� a perVRQ Pa\ haYe FapaFLt\ EXt Ee XQaEOe tR e[erFLVe Lt EeFaXVe the\ are 
LQ aQ aEXVLYe reOatLRQVhLp�  3rRteFtLRQ RI aXtRQRP\ reTXLreV the FRXrtV tR prRteFt peRpOe ZhR 
are rREEeG RI theLr aXtRQRP\ aQG ZhR are preVVXrLVeG Rr IRrFeG E\ RtherV �Rr E\ GeOXVLRQ� 
LQtR aFtLQJ aJaLQVt theLr JeQXLQe ZLVheV��1�  

1�1�� 7he reaO GLYLGLQJ OLQe EetZeeQ the 0C$ aQG the LQhereQt MXrLVGLFtLRQ rePaLQV XQFertaLQ� aV 
GReV the e[teQt tR ZhLFh XQGXe LQIOXeQFe� e[erteG E\ RtherV� haV a EearLQJ RQ a perVRQ¶V 
FapaFLt\ IRr GeFLVLRQ�PaNLQJ� Zhether LQ reVpeFt RI prRpert\ Rr perVRQaO Fare aQG ZeOIare 
GeFLVLRQV�  ,Q Re BKR� a reFeQt FaVe GeFLGeG E\ the 6LQJapRre CRXrt RI $ppeaO �Zhere the 
6LQJapRre 0C$ LV aOPRVt LGeQtLFaO tR the (QJOLVh 0C$�� the CRXrt tRRN LQtR aFFRXQt aQ eOGerO\ 
ZRPaQ¶V VXVFeptLELOLt\ tR XQGXe LQIOXeQFe LQ ILQGLQJ Vhe OaFNeG FapaFLt\�  7he CRXrt REVerYeG 
that there ZaV a ³FRQIOXeQFe RI PeQtaO LPpaLrPeQt aQG XQGXe LQIOXeQFe´� aQG that the prRYeQ 
Rr pRteQtLaO preVeQFe RI XQGXe LQIOXeQFe LV reOeYaQt tR aQ aFFRXQt RI the perVRQ¶V 
FLrFXPVtaQFeV aQG a ILQGLQJ RI LQFapaFLt\��1� 

1�1�� 7he prREOeP that haV ePerJeG XQGer (QJOLVh OaZ LV that there are VRPe LQGLYLGXaOV ZhR retaLQ 
FapaFLt\ EXt ZhR are LQ QeeG RI prRteFtLRQ� ,QFapaFLt\ aV GeILQeG XQGer the 0C$ reTXLreV the 
LQaELOLt\ tR PaNe a GeFLVLRQ tR Ee OLQNeG tR a perVRQ¶V LPpaLrPeQt �³LPpaLrPeQt RI� Rr a 
GLVtXrEaQFe RI the IXQFtLRQLQJ RI� the PLQG Rr EraLQ´���19 1Rt RQO\ LV thLV apprRaFh YLeZeG aV 
GLVFrLPLQatRr\ XQGer hXPaQ rLJhtV OaZ �C53'�� Lt haV FreateG a prREOeP EeFaXVe the FRXrt 

                                                
REVerYeG that LQ GeterPLQLQJ Zhether the FaXVatLYe Qe[XV EetZeeQ aQ LQGLYLGXaO¶V PeQtaO LPpaLrPeQt 
aQG the LQaELOLt\ tR PaNe a GeFLVLRQ XQGer the 0C$� the TXeVtLRQ ZaV Zhether the LPpaLrPeQt ZaV aQ 
³eIIeFtLYe� PaterLaO Rr RperatLYe FaXVe RI the LQFapaFLt\� eYeQ LI Rther IaFtRrV FRPe LQtR pOa\�´ 

�1�   / 3rLtFharG�-RQeV ³7he JRRG� the EaG� aQG the ³YXOQeraEOe ROGer aGXOt´´ ���1�� - 6RF :eOI )aP /aZ 
'2,� 1��1�����9��9��9���1��11����� 1 at 1��  7hLV artLFOe e[aPLQeV the Care $Ft ��1� aQG reFeQt 
MXGJPeQtV LQYROYLQJ the FRXrt¶V LQhereQt MXrLVGLFtLRQ tR prRteFt YXOQeraEOe aGXOtV�  6ee aOVR 0 'XQQ� , 
COare aQG $ +ROOaQG� ³7R (PpRZer Rr tR 3rRteFt" CRQVtrXFtLQJ the 9XOQeraEOe $GXOt LQ (QJOLVh /aZ aQG 
3ROLF\´ ������ �� /eJ 6tXG ����  

�1�  (PaLO FRPPXQLFatLRQ IrRP $ 5XFN .eeQe �%arrLVter� /RQGRQ� tR $ 'RXJOaVV ��� 0a\ ��1���  
�1�    +errLQJ� aERYe Q ��� at ��� 
�1�     Re BKR >��1�@ 6*C$ �� �6LQJapRre CRXrt RI $ppeaO� at ��II�  7he TXeVtLRQ EeIRre the FRXrt ZaV 

Zhether %.5� aQ e[trePeO\ ZeaOth\ eOGerO\ ZRPaQ� haG FapaFLt\ tR PaNe GeFLVLRQV reJarGLQJ her 
prRpert\ aQG aIIaLrV LQ the IaFe RI FRPpetLQJ LQtereVtV aPRQJ her aGXOt FhLOGreQ�  $ OLQe RI (QJOLVh FaVeV 
Zere FLteG� ePphaVLVLQJ that VXVFeptLELOLt\ tR XQGXe LQIOXeQFe LV RQO\ reOeYaQt Zhere Lt LV FaXVeG E\ 
PeQtaO LPpaLrPeQt�  )Rr e[aPpOe� London Borough of Redbridge v G >��1�@ (:+C ��� �C23�� Zhere 
the FRXrt tRRN aFFRXQt RI ERth the perVRQ¶V LPpaLrPeQt LQ the IXQFtLRQLQJ RI *¶V PLQG aQG aOVR the 
LQIOXeQFe C aQG ) haG RYer her LQ FRPLQJ tR the FRQFOXVLRQ that * OaFNeG FapaFLt\ tR taNe PaterLaO 
GeFLVLRQV� 
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of the person lacking capacity worked to the financial advantage of a service provider.  
There was little evidence of supported decision-making, notwithstanding its express 
requirements in the Act.207  

1.118 The English experience to date has demonstrated that even the most up-to-date law that 
has a clear explanation of its core principles, is difficult to embed.  It requires participation 
from the professionals and the appointed decision-makers who must implement the law. 

Vulnerable adults and the inherent jurisdiction 

1.119 Traditionally, the law’s protective function was engaged by a person’s lack of capacity.  
More recently, the English courts have developed the notion of “vulnerable adults”, adults 
who are capacitous208 (and therefore are not subject, now, to the MCA) but who are 
nevertheless thought to need protection. 

1.120 Until 1959, the English High Court and its predecessors had jurisdiction over the lives of 
adults who lacked capacity. However, according to Munby LJ (now President of the CoP), 
although the court’s inherent jurisdiction in relation to incapacitated adults’ financial affairs 
was transferred to the (old) Court of Protection, the corresponding jurisdiction in relation to 
personal care and welfare was “inadvertently abolished”.209 As a result, the court’s inherent 
jurisdiction has been rediscovered to fill this gap.210 

1.121 In the leading judicial statement in this respect, Munby P identified the “vulnerable adult” 
as:211  

(S)omeone who whether or not mentally incapacitated, and whether or not suffering 
from any mental illness or mental disorder, is or may be unable to take care of him or 
herself, or unable to protect him or herself against significant harm or exploitation. 

1.122 In the same judgment, Munby P described the inherent jurisdiction as follows:212 

… the inherent jurisdiction can be exercised in relation to a vulnerable adult who, even if 
not incapacitated by mental disorder or mental illness, is, or is reasonably believed to be, 
either (i) under constraint or (ii) subject to coercion or undue influence or (iii) for some 
other reason deprived of the capacity to make the relevant decision, or disabled from 
making a free choice, or incapacitated or disabled from giving or expressing a real and 
genuine consent. 

1.123 The Court of Appeal subsequently made clear that this jurisdiction had survived the coming 
into force of the MCA, in DL v A Local Authority213 where elderly parents with capacity were 
abused and unduly influenced by their son to the extent that DL was seeking to coerce his 

                                                
207   Mental Capacity Act 2005, ss 1(3), 3(2), 4(4).  See also P Bartlett “Good Act, Poor Implementation:  A 

Report of the House of Lords Post-Legislative Scrutiny Committee on the Mental Capacity Act 2005” 
(2014) 4 Eld LJ 123 at 157. 

208   The Latin term for capacity/incapacity is “capax” and “incapax”. 
209   Munby LJ “Taking Stock: The Mental Health and Mental Capacity Reforms” Keynote address to the 

Cardiff Law School Conference at Manchester (15 October 2010) (emphasis in the original) in A 
Szerletics Best interests decision-making under the Mental Capacity Act: Green Paper Technical 
Report (Essex Autonomy Project, University of Essex, 2011) at 7. 

210   The parens patriae power ceased to exist for adults who lacked capacity and was put on a statutory 
footing under the Mental Health Act 1959 and limited powers of guardianship under the Mental Health 
Act 1983. 

211   Re SA (Vulnerable Adult with Capacity: Marriage) [2005] EWHC 2942 (Fam) [82]. 
212   Re SA, at [77]. 
213   [2012] EWCA Civ 253.  
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1�11� 7he (QJOLVh e[perLeQFe tR Gate haV GePRQVtrateG that eYeQ the PRVt Xp�tR�Gate OaZ that haV 
a FOear e[pOaQatLRQ RI LtV FRre prLQFLpOeV� LV GLIILFXOt tR ePEeG�  ,t reTXLreV partLFLpatLRQ IrRP 
the prRIeVVLRQaOV aQG the appRLQteG GeFLVLRQ�PaNerV ZhR PXVt LPpOePeQt the OaZ� 

Vulnerable adults and the inherent jurisdiction 

1�119 7raGLtLRQaOO\� the OaZ¶V prRteFtLYe IXQFtLRQ ZaV eQJaJeG E\ a perVRQ¶V OaFN RI FapaFLt\�  0Rre 
reFeQtO\� the (QJOLVh FRXrtV haYe GeYeORpeG the QRtLRQ RI ³YXOQeraEOe aGXOtV´� aGXOtV ZhR are 
FapaFLtRXV��� �aQG thereIRre are QRt VXEMeFt� QRZ� tR the 0C$� EXt ZhR are QeYertheOeVV 
thRXJht tR QeeG prRteFtLRQ� 

1�1�� 8QtLO 19�9� the (QJOLVh +LJh CRXrt aQG LtV preGeFeVVRrV haG MXrLVGLFtLRQ RYer the OLYeV RI aGXOtV 
ZhR OaFNeG FapaFLt\� +RZeYer� aFFRrGLQJ tR 0XQE\ /- �QRZ 3reVLGeQt RI the CR3�� aOthRXJh 
the FRXrt¶V LQhereQt MXrLVGLFtLRQ LQ reOatLRQ tR LQFapaFLtateG aGXOtV¶ financial aIIaLrV ZaV 
traQVIerreG tR the �ROG� CRXrt RI 3rRteFtLRQ� the FRrreVpRQGLQJ MXrLVGLFtLRQ LQ reOatLRQ tR 
perVRQaO Fare aQG ZeOIare ZaV ³LQaGYerteQtO\ aEROLVheG´���9 $V a reVXOt� the FRXrt¶V LQhereQt 
MXrLVGLFtLRQ haV EeeQ reGLVFRYereG tR ILOO thLV Jap��1� 

1�1�1 ,Q the OeaGLQJ MXGLFLaO VtatePeQt LQ thLV reVpeFt� 0XQE\ LGeQtLILeG the ³YXOQeraEOe aGXOt´ aV��11  

�6�RPeRQe ZhR Zhether Rr QRt PeQtaOO\ LQFapaFLtateG� aQG Zhether Rr QRt VXIIerLQJ IrRP 
aQ\ PeQtaO LOOQeVV Rr PeQtaO GLVRrGer� LV Rr Pa\ Ee XQaEOe tR taNe Fare RI hLP Rr herVeOI� 
Rr XQaEOe tR prRteFt hLP Rr herVeOI aJaLQVt VLJQLILFaQt harP Rr e[pORLtatLRQ� 

1�1�� ,Q the VaPe MXGJPeQt� 0XQE\ GeVFrLEeG the LQhereQt MXrLVGLFtLRQ aV IROORZV��1� 

« the LQhereQt MXrLVGLFtLRQ FaQ Ee e[erFLVeG LQ reOatLRQ tR a YXOQeraEOe aGXOt ZhR� eYeQ LI 
QRt LQFapaFLtateG E\ PeQtaO GLVRrGer Rr PeQtaO LOOQeVV� LV� Rr LV reaVRQaEO\ EeOLeYeG tR Ee� 
eLther �L� XQGer FRQVtraLQt Rr �LL� VXEMeFt tR FRerFLRQ Rr XQGXe LQIOXeQFe Rr �LLL� IRr VRPe 
Rther reaVRQ GeprLYeG RI the FapaFLt\ tR PaNe the reOeYaQt GeFLVLRQ� Rr GLVaEOeG IrRP 
PaNLQJ a Iree FhRLFe� Rr LQFapaFLtateG Rr GLVaEOeG IrRP JLYLQJ Rr e[preVVLQJ a reaO aQG 
JeQXLQe FRQVeQt� 

1�1�� 7he CRXrt RI $ppeaO VXEVeTXeQtO\ PaGe FOear that thLV MXrLVGLFtLRQ haG VXrYLYeG the FRPLQJ 
LQtR IRrFe RI the 0C$� LQ DL v A Local Authority�1� Zhere eOGerO\ pareQtV ZLth FapaFLt\ Zere 
aEXVeG aQG XQGXO\ LQIOXeQFeG E\ theLr VRQ tR the e[teQt that '/ ZaV VeeNLQJ tR FRerFe hLV 
Iather LQtR traQVIerrLQJ the RZQerVhLp RI the hRXVe LQtR '/¶V QaPe aQG the PRther ZaV IRrFeG 
tR PRYe LQtR a reVt hRPe�  7he CRXrt IRXQG the pareQtV¶ FapaFLt\ tR PaNe EaOaQFeG aQG 
FRQVLGereG GeFLVLRQV aERXt theLr reOatLRQVhLp ZLth theLr VRQ ZaV FRPprRPLVeG aQG LQYRNeG 
the LQhereQt MXrLVGLFtLRQ tR PaNe RrGerV tR FRQtrRO '/¶V EehaYLRXr��1�   
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PaQ ZhR OaFNeG FapaFLt\ EXt ZaV XQGer the 0+$ tR reFeLYe IRrFe IeeGLQJ� A NHS Trust v Dr A >��1�@ 
(:+C ���� �C23� %aNer -� ,Q NCC v PB and TB >��1�@ (:C23 1� >��1�@ C23/5 11�� 3arNer -  
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1�1�� 7he ZLGe�raQJLQJ MXrLVGLFtLRQ aQG the EaVLV XpRQ ZhLFh Lt PLJht LQterYeQe LQ aQ LQGLYLGXaO¶V 
GeFLVLRQV haV� hRZeYer� EeeQ FrLtLFLVeG aV OeaGLQJ tR a FRQIXVeG aQG RXtPRGeG FRQFept RI 
the YXOQeraEOe ROGer aGXOt� aV Lt FRQIOateV Zhat LV FRQVLGereG aV LQ a perVRQ¶V EeVt LQtereVtV 
XQGer the 0C$� ZLth the JRaO RI IaFLOLtatLQJ aQ LQGLYLGXaO¶V aXtRQRPRXV GeFLVLRQ�PaNLQJ 
FapaELOLt\��1�  7he XVe RI the LQhereQt MXrLVGLFtLRQ haV QRQe RI the aFFRPpaQ\LQJ VaIeJXarGV 
IRr aVVeVVLQJ Zhat LV LQ a perVRQ¶V EeVt LQtereVtV XQGer the 0C$�  ,t EOXrV the GLYLGLQJ OLQe 
EetZeeQ thRVe peRpOe RQ ZhRVe EehaOI GeFLVLRQV FaQ Ee taNeQ E\ a FRXrt aQG thRVe peRpOe 
ZhR QeeG prRteFtLRQ EXt LQ reVpeFt RI ZhRP GeFLVLRQV FaQQRt Ee taNeQ� $V 5XFN .eeQe 
Va\V��1� 

>7he LQhereQt MXrLVGLFtLRQ@ rLVNV OeaGLQJ tR a VLtXatLRQ Zhere GeFLVLRQV are taNeQ RQ EehaOI 
RI the FapaFLtRXV EXt YXOQeraEOe� rather thaQ VtepV EeLQJ taNeQ tR Freate a VaIe VpaFe IRr 
theP tR taNe theLr RZQ GeFLVLRQV� at ZhLFh pRLQt the eQtLre pRLQt RI the 0C$ GLVappearV�

1�1�� $ MXVtLILFatLRQ IRr the e[paQGeG MXrLVGLFtLRQ LV the GLIIereQFe EetZeeQ haYLQJ FapaFLt\ aQG 
EeLQJ aXtRQRPRXV� a perVRQ Pa\ haYe FapaFLt\ EXt Ee XQaEOe tR e[erFLVe Lt EeFaXVe the\ are 
LQ aQ aEXVLYe reOatLRQVhLp�  3rRteFtLRQ RI aXtRQRP\ reTXLreV the FRXrtV tR prRteFt peRpOe ZhR 
are rREEeG RI theLr aXtRQRP\ aQG ZhR are preVVXrLVeG Rr IRrFeG E\ RtherV �Rr E\ GeOXVLRQ� 
LQtR aFtLQJ aJaLQVt theLr JeQXLQe ZLVheV��1�  

1�1�� 7he reaO GLYLGLQJ OLQe EetZeeQ the 0C$ aQG the LQhereQt MXrLVGLFtLRQ rePaLQV XQFertaLQ� aV 
GReV the e[teQt tR ZhLFh XQGXe LQIOXeQFe� e[erteG E\ RtherV� haV a EearLQJ RQ a perVRQ¶V 
FapaFLt\ IRr GeFLVLRQ�PaNLQJ� Zhether LQ reVpeFt RI prRpert\ Rr perVRQaO Fare aQG ZeOIare 
GeFLVLRQV�  ,Q Re BKR� a reFeQt FaVe GeFLGeG E\ the 6LQJapRre CRXrt RI $ppeaO �Zhere the 
6LQJapRre 0C$ LV aOPRVt LGeQtLFaO tR the (QJOLVh 0C$�� the CRXrt tRRN LQtR aFFRXQt aQ eOGerO\ 
ZRPaQ¶V VXVFeptLELOLt\ tR XQGXe LQIOXeQFe LQ ILQGLQJ Vhe OaFNeG FapaFLt\�  7he CRXrt REVerYeG 
that there ZaV a ³FRQIOXeQFe RI PeQtaO LPpaLrPeQt aQG XQGXe LQIOXeQFe´� aQG that the prRYeQ 
Rr pRteQtLaO preVeQFe RI XQGXe LQIOXeQFe LV reOeYaQt tR aQ aFFRXQt RI the perVRQ¶V 
FLrFXPVtaQFeV aQG a ILQGLQJ RI LQFapaFLt\��1� 

1�1�� 7he prREOeP that haV ePerJeG XQGer (QJOLVh OaZ LV that there are VRPe LQGLYLGXaOV ZhR retaLQ 
FapaFLt\ EXt ZhR are LQ QeeG RI prRteFtLRQ� ,QFapaFLt\ aV GeILQeG XQGer the 0C$ reTXLreV the 
LQaELOLt\ tR PaNe a GeFLVLRQ tR Ee OLQNeG tR a perVRQ¶V LPpaLrPeQt �³LPpaLrPeQt RI� Rr a 
GLVtXrEaQFe RI the IXQFtLRQLQJ RI� the PLQG Rr EraLQ´���19 1Rt RQO\ LV thLV apprRaFh YLeZeG aV 
GLVFrLPLQatRr\ XQGer hXPaQ rLJhtV OaZ �C53'�� Lt haV FreateG a prREOeP EeFaXVe the FRXrt 

                                                
REVerYeG that LQ GeterPLQLQJ Zhether the FaXVatLYe Qe[XV EetZeeQ aQ LQGLYLGXaO¶V PeQtaO LPpaLrPeQt 
aQG the LQaELOLt\ tR PaNe a GeFLVLRQ XQGer the 0C$� the TXeVtLRQ ZaV Zhether the LPpaLrPeQt ZaV aQ 
³eIIeFtLYe� PaterLaO Rr RperatLYe FaXVe RI the LQFapaFLt\� eYeQ LI Rther IaFtRrV FRPe LQtR pOa\�´ 

�1�   / 3rLtFharG�-RQeV ³7he JRRG� the EaG� aQG the ³YXOQeraEOe ROGer aGXOt´´ ���1�� - 6RF :eOI )aP /aZ 
'2,� 1��1�����9��9��9���1��11����� 1 at 1��  7hLV artLFOe e[aPLQeV the Care $Ft ��1� aQG reFeQt 
MXGJPeQtV LQYROYLQJ the FRXrt¶V LQhereQt MXrLVGLFtLRQ tR prRteFt YXOQeraEOe aGXOtV�  6ee aOVR 0 'XQQ� , 
COare aQG $ +ROOaQG� ³7R (PpRZer Rr tR 3rRteFt" CRQVtrXFtLQJ the 9XOQeraEOe $GXOt LQ (QJOLVh /aZ aQG 
3ROLF\´ ������ �� /eJ 6tXG ����  

�1�  (PaLO FRPPXQLFatLRQ IrRP $ 5XFN .eeQe �%arrLVter� /RQGRQ� tR $ 'RXJOaVV ��� 0a\ ��1���  
�1�    +errLQJ� aERYe Q ��� at ��� 
�1�     Re BKR >��1�@ 6*C$ �� �6LQJapRre CRXrt RI $ppeaO� at ��II�  7he TXeVtLRQ EeIRre the FRXrt ZaV 

Zhether %.5� aQ e[trePeO\ ZeaOth\ eOGerO\ ZRPaQ� haG FapaFLt\ tR PaNe GeFLVLRQV reJarGLQJ her 
prRpert\ aQG aIIaLrV LQ the IaFe RI FRPpetLQJ LQtereVtV aPRQJ her aGXOt FhLOGreQ�  $ OLQe RI (QJOLVh FaVeV 
Zere FLteG� ePphaVLVLQJ that VXVFeptLELOLt\ tR XQGXe LQIOXeQFe LV RQO\ reOeYaQt Zhere Lt LV FaXVeG E\ 
PeQtaO LPpaLrPeQt�  )Rr e[aPpOe� London Borough of Redbridge v G >��1�@ (:+C ��� �C23�� Zhere 
the FRXrt tRRN aFFRXQt RI ERth the perVRQ¶V LPpaLrPeQt LQ the IXQFtLRQLQJ RI *¶V PLQG aQG aOVR the 
LQIOXeQFe C aQG ) haG RYer her LQ FRPLQJ tR the FRQFOXVLRQ that * OaFNeG FapaFLt\ tR taNe PaterLaO 
GeFLVLRQV� 

�19    0eQtaO CapaFLt\ $Ft ����� V ��1�� 
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of the person lacking capacity worked to the financial advantage of a service provider.  
There was little evidence of supported decision-making, notwithstanding its express 
requirements in the Act.207  

1.118 The English experience to date has demonstrated that even the most up-to-date law that 
has a clear explanation of its core principles, is difficult to embed.  It requires participation 
from the professionals and the appointed decision-makers who must implement the law. 

Vulnerable adults and the inherent jurisdiction 

1.119 Traditionally, the law’s protective function was engaged by a person’s lack of capacity.  
More recently, the English courts have developed the notion of “vulnerable adults”, adults 
who are capacitous208 (and therefore are not subject, now, to the MCA) but who are 
nevertheless thought to need protection. 

1.120 Until 1959, the English High Court and its predecessors had jurisdiction over the lives of 
adults who lacked capacity. However, according to Munby LJ (now President of the CoP), 
although the court’s inherent jurisdiction in relation to incapacitated adults’ financial affairs 
was transferred to the (old) Court of Protection, the corresponding jurisdiction in relation to 
personal care and welfare was “inadvertently abolished”.209 As a result, the court’s inherent 
jurisdiction has been rediscovered to fill this gap.210 

1.121 In the leading judicial statement in this respect, Munby P identified the “vulnerable adult” 
as:211  

(S)omeone who whether or not mentally incapacitated, and whether or not suffering 
from any mental illness or mental disorder, is or may be unable to take care of him or 
herself, or unable to protect him or herself against significant harm or exploitation. 

1.122 In the same judgment, Munby P described the inherent jurisdiction as follows:212 

… the inherent jurisdiction can be exercised in relation to a vulnerable adult who, even if 
not incapacitated by mental disorder or mental illness, is, or is reasonably believed to be, 
either (i) under constraint or (ii) subject to coercion or undue influence or (iii) for some 
other reason deprived of the capacity to make the relevant decision, or disabled from 
making a free choice, or incapacitated or disabled from giving or expressing a real and 
genuine consent. 

1.123 The Court of Appeal subsequently made clear that this jurisdiction had survived the coming 
into force of the MCA, in DL v A Local Authority213 where elderly parents with capacity were 
abused and unduly influenced by their son to the extent that DL was seeking to coerce his 

                                                
207   Mental Capacity Act 2005, ss 1(3), 3(2), 4(4).  See also P Bartlett “Good Act, Poor Implementation:  A 

Report of the House of Lords Post-Legislative Scrutiny Committee on the Mental Capacity Act 2005” 
(2014) 4 Eld LJ 123 at 157. 

208   The Latin term for capacity/incapacity is “capax” and “incapax”. 
209   Munby LJ “Taking Stock: The Mental Health and Mental Capacity Reforms” Keynote address to the 

Cardiff Law School Conference at Manchester (15 October 2010) (emphasis in the original) in A 
Szerletics Best interests decision-making under the Mental Capacity Act: Green Paper Technical 
Report (Essex Autonomy Project, University of Essex, 2011) at 7. 

210   The parens patriae power ceased to exist for adults who lacked capacity and was put on a statutory 
footing under the Mental Health Act 1959 and limited powers of guardianship under the Mental Health 
Act 1983. 

211   Re SA (Vulnerable Adult with Capacity: Marriage) [2005] EWHC 2942 (Fam) [82]. 
212   Re SA, at [77]. 
213   [2012] EWCA Civ 253.  
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1�11� 7he (QJOLVh e[perLeQFe tR Gate haV GePRQVtrateG that eYeQ the PRVt Xp�tR�Gate OaZ that haV 
a FOear e[pOaQatLRQ RI LtV FRre prLQFLpOeV� LV GLIILFXOt tR ePEeG�  ,t reTXLreV partLFLpatLRQ IrRP 
the prRIeVVLRQaOV aQG the appRLQteG GeFLVLRQ�PaNerV ZhR PXVt LPpOePeQt the OaZ� 

Vulnerable adults and the inherent jurisdiction 

1�119 7raGLtLRQaOO\� the OaZ¶V prRteFtLYe IXQFtLRQ ZaV eQJaJeG E\ a perVRQ¶V OaFN RI FapaFLt\�  0Rre 
reFeQtO\� the (QJOLVh FRXrtV haYe GeYeORpeG the QRtLRQ RI ³YXOQeraEOe aGXOtV´� aGXOtV ZhR are 
FapaFLtRXV��� �aQG thereIRre are QRt VXEMeFt� QRZ� tR the 0C$� EXt ZhR are QeYertheOeVV 
thRXJht tR QeeG prRteFtLRQ� 

1�1�� 8QtLO 19�9� the (QJOLVh +LJh CRXrt aQG LtV preGeFeVVRrV haG MXrLVGLFtLRQ RYer the OLYeV RI aGXOtV 
ZhR OaFNeG FapaFLt\� +RZeYer� aFFRrGLQJ tR 0XQE\ /- �QRZ 3reVLGeQt RI the CR3�� aOthRXJh 
the FRXrt¶V LQhereQt MXrLVGLFtLRQ LQ reOatLRQ tR LQFapaFLtateG aGXOtV¶ financial aIIaLrV ZaV 
traQVIerreG tR the �ROG� CRXrt RI 3rRteFtLRQ� the FRrreVpRQGLQJ MXrLVGLFtLRQ LQ reOatLRQ tR 
perVRQaO Fare aQG ZeOIare ZaV ³LQaGYerteQtO\ aEROLVheG´���9 $V a reVXOt� the FRXrt¶V LQhereQt 
MXrLVGLFtLRQ haV EeeQ reGLVFRYereG tR ILOO thLV Jap��1� 

1�1�1 ,Q the OeaGLQJ MXGLFLaO VtatePeQt LQ thLV reVpeFt� 0XQE\ LGeQtLILeG the ³YXOQeraEOe aGXOt´ aV��11  

�6�RPeRQe ZhR Zhether Rr QRt PeQtaOO\ LQFapaFLtateG� aQG Zhether Rr QRt VXIIerLQJ IrRP 
aQ\ PeQtaO LOOQeVV Rr PeQtaO GLVRrGer� LV Rr Pa\ Ee XQaEOe tR taNe Fare RI hLP Rr herVeOI� 
Rr XQaEOe tR prRteFt hLP Rr herVeOI aJaLQVt VLJQLILFaQt harP Rr e[pORLtatLRQ� 

1�1�� ,Q the VaPe MXGJPeQt� 0XQE\ GeVFrLEeG the LQhereQt MXrLVGLFtLRQ aV IROORZV��1� 

« the LQhereQt MXrLVGLFtLRQ FaQ Ee e[erFLVeG LQ reOatLRQ tR a YXOQeraEOe aGXOt ZhR� eYeQ LI 
QRt LQFapaFLtateG E\ PeQtaO GLVRrGer Rr PeQtaO LOOQeVV� LV� Rr LV reaVRQaEO\ EeOLeYeG tR Ee� 
eLther �L� XQGer FRQVtraLQt Rr �LL� VXEMeFt tR FRerFLRQ Rr XQGXe LQIOXeQFe Rr �LLL� IRr VRPe 
Rther reaVRQ GeprLYeG RI the FapaFLt\ tR PaNe the reOeYaQt GeFLVLRQ� Rr GLVaEOeG IrRP 
PaNLQJ a Iree FhRLFe� Rr LQFapaFLtateG Rr GLVaEOeG IrRP JLYLQJ Rr e[preVVLQJ a reaO aQG 
JeQXLQe FRQVeQt� 

1�1�� 7he CRXrt RI $ppeaO VXEVeTXeQtO\ PaGe FOear that thLV MXrLVGLFtLRQ haG VXrYLYeG the FRPLQJ 
LQtR IRrFe RI the 0C$� LQ DL v A Local Authority�1� Zhere eOGerO\ pareQtV ZLth FapaFLt\ Zere 
aEXVeG aQG XQGXO\ LQIOXeQFeG E\ theLr VRQ tR the e[teQt that '/ ZaV VeeNLQJ tR FRerFe hLV 
Iather LQtR traQVIerrLQJ the RZQerVhLp RI the hRXVe LQtR '/¶V QaPe aQG the PRther ZaV IRrFeG 
tR PRYe LQtR a reVt hRPe�  7he CRXrt IRXQG the pareQtV¶ FapaFLt\ tR PaNe EaOaQFeG aQG 
FRQVLGereG GeFLVLRQV aERXt theLr reOatLRQVhLp ZLth theLr VRQ ZaV FRPprRPLVeG aQG LQYRNeG 
the LQhereQt MXrLVGLFtLRQ tR PaNe RrGerV tR FRQtrRO '/¶V EehaYLRXr��1�   

                                                
���   7he /atLQ terP IRr FapaFLt\�LQFapaFLt\ LV ³Fapa[´ aQG ³LQFapa[´� 
��9   0XQE\ /- ³7aNLQJ 6tRFN� 7he 0eQtaO +eaOth aQG 0eQtaO CapaFLt\ 5eIRrPV´ .e\QRte aGGreVV tR the 

CarGLII /aZ 6FhRRO CRQIereQFe at 0aQFheVter �1� 2FtREer ��1�� �ePphaVLV LQ the RrLJLQaO� LQ $ 
6]erOetLFV Best interests decision-making under the Mental Capacity Act: Green Paper Technical Report 
�(VVe[ $XtRQRP\ 3rRMeFt� 8QLYerVLt\ RI (VVe[� ��11� at �� 

�1�   7he parens patriae pRZer FeaVeG tR e[LVt IRr aGXOtV ZhR OaFNeG FapaFLt\ aQG ZaV pXt RQ a VtatXtRr\ 
IRRtLQJ XQGer the 0eQtaO +eaOth $Ft 19�9 aQG OLPLteG pRZerV RI JXarGLaQVhLp XQGer the 0eQtaO +eaOth 
$Ft 19��� 

�11   Re SA (Vulnerable Adult with Capacity: Marriage� >����@ (:+C �9�� �)aP� >��@� 
�1�   Re SA� at >��@� 
�1�   >��1�@ (:C$ CLY ����  
�1�   6XEVeTXeQt FaVe OaZ haV XVeG the LQhereQt MXrLVGLFtLRQ tR aXthRrLVe GeprLYatLRQ RI OLEert\ RI a GeOXGeG 

PaQ ZhR OaFNeG FapaFLt\ EXt ZaV XQGer the 0+$ tR reFeLYe IRrFe IeeGLQJ� A NHS Trust v Dr A >��1�@ 
(:+C ���� �C23� %aNer -� ,Q NCC v PB and TB >��1�@ (:C23 1� >��1�@ C23/5 11�� 3arNer -  
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FaQ RQO\ LQterYeQe XQGer the 0C$ ZheQ the LQaELOLt\ tR PaNe a GeFLVLRQ LV GXe tR the 
LPpaLrPeQt� ���  7he LQhereQt MXrLVGLFtLRQ haV EeeQ XVeG tR ILOO thLV OaFXQa LQ the (QJOLVh OaZ� 

MCA ʹ a summary 

1�1�� 7here are VRPe Yer\ pRVLtLYe IeatXreV RI the 0eQtaO CapaFLt\ $Ft� QRtaEO\ PXFh Jreater 
traQVpareQF\ �RI ERth the VtaQGarGV aQG the prRFeVV� FRQFerQLQJ GeFLVLRQ�PaNLQJ reJarGLQJ 
peRpOe ZhR OaFN FapaFLt\� XQGer a VLQJOe pLeFe RI OeJLVOatLRQ that haV FRGLILeG PXFh RI the 
FRPPRQ OaZ�  7he $Ft prRYLGeV IRr the VpeFLaOLVeG MXrLVGLFtLRQ RI the CRXrt RI 3rRteFtLRQ ZLth 
FRrreVpRQGLQJ e[pertLVe� a CRGe RI 3raFtLFe tR aFFRPpaQ\ Lt� a VtreaPOLQeG prRFeGXre IRr 
GeaOLQJ ZLth VerLRXV PeGLFaO treatPeQt FaVeV� aQG a reJLVter RI pRZerV RI attRrQe\� ZLth 
RYerVLJht E\ the 2IILFe RI the 3XEOLF *XarGLaQ ZhLFh FaQ LQYeVtLJate pRteQtLaO aEXVe aQG 
LQLtLate reYLeZV E\ the CRXrt RI 3rRteFtLRQ���1 

1�1�9 'eVpLte the GLVtraFtLRQ RI the RQJRLQJ reIRrP RI the 'R/6� the PeQtaO FapaFLt\ OeJLVOatLRQ LQ 
(QJOaQG haV prRYLGeG a reaO IRFXV aQG YLVLELOLt\ IRr PeQtaO FapaFLt\ OaZ aQG praFtLFe�  7here 
LV FRrreVpRQGLQJ reFRJQLtLRQ that LVVXeV RI FapaFLt\ perPeate PaQ\ ILeOGV RI OaZ aQG praFtLFe� 
QRt MXVt thRVe ZLthLQ the VFRpe RI the CRXrt RI 3rRteFtLRQ�  %etter traLQLQJ RI OaZ\erV aQG MXGJeV 
haV EeeQ reJarGeG aV eVVeQtLaO tR GeYeORp a QeZ OeJaO FXOtXre that taNeV LQtR aFFRXQt the 
QeeGV RI YXOQeraEOe LQGLYLGXaOV ZhR aV PePEerV RI VRFLet\ eQFRXQter the OeJaO V\VteP���� 

1�1�� 7he FhaQJLQJ OeJaO OaQGVFape aQG the LPpetXV IRr RQJRLQJ reIRrP RI FapaFLt\ OaZ LQ the 8QLteG 
.LQJGRP aQG eOVeZhere LV GXe� LQ part� tR FRQtePpRrar\ thLQNLQJ aERXt the aGeTXaF\ RI the 
OaZ¶V apprRaFh tR aXtRQRP\ aQG aERXt the JrRZLQJ rROe tR Ee pOa\eG E\ hXPaQ rLJhtV 
LQVtrXPeQtV LQ the FRQVtrXFtLRQ RI FapaFLt\ aV a OeJaO FRQFept� 

  

                                                
���   6ee Chapter � 'eILQLQJ CapaFLt\� 
��1    7heVe IeatXreV aV ZeOO aV VRPe RI the OeJaO prRYLVLRQV are Vet RXt LQ the FheFNOLVt IRr reIRrP RI 1eZ 

=eaOaQG¶V OaZ� 
���   $VhtRQ� aERYe Q �� at x �,QtrRGXFtLRQ��  6ee 6 0LOeV ³7LPe tR aFFreGLt PeQtaO FapaFLt\ ZRrN´ ���1�� � 

(OG / - ��
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Supported Decision-making
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