
 
 

purposes.708 The Law Commission has recommended that there should be a presumption that 
the person’s wishes and feelings will be followed, to make the best interests standard more 
compliant with the CRPD.709  In Wye v Mr B Peter Jackson J defended the existing provision 
in the MCA and questioned this proposal: 710 

… my respectful view is that the Law Commission proposal would not lead to greater 
certainty, but to a debate about whether there was or was not "good reason" for a 
departure from the assumption. To elevate one important factor at the expense of others 
would certainly not have helped the parties, nor the court, in the present case.  All that is 
needed to protect the rights of the individual is to properly apply the Act as it stands. 

Summary  

5.46 In New Zealand, the phrase “best interests” is found in both the PPPR Act and in Right 7(4) 
of the HDC Code, but it cannot be regarded as a specified legal standard for decision-making 
of the kind codified in the MCA.711  Nor does New Zealand law actively encourage supported 
decision-making as envisaged in the CRPD, and in the case law of the COP applying s 4 of 
the MCA.712   

5.47 The UK Supreme Court decision of Aintree713 provides some insights into how the best 
interests test might apply to end-of-life decision-making under the court’s inherent jurisdiction 
in New Zealand.714 However, withdrawal or withholding of treatment type cases rarely come 
before the High Court under the inherent jurisdiction in New Zealand.  Most “best interests” 
decisions in respect of a person’s care and welfare and property are made by those substitute 
decision-makers appointed under the PPPR Act or the Family Court under that jurisdiction.  
Or, they do not come before the courts at all, such as treatment and healthcare decisions that 
need to be made for people who lack capacity under Right 74) of the HDC Code.  The net 
result is that the decision-making process for reaching “best interests” decisions – where the 
decisions are made by others – is largely invisible. 

5.48 The scheme of the MCA and its Code of Practice is pragmatic as it allows the great majority 
of decisions to be made in the person’s best interests by informal decision-makers, such as 
carers and family without recourse to the court or for the appointment of formal decision-
makers at all.715  It is also consistent with supported decision-making principles under the 
CRPD, to provide reasonable accommodation of support measures that are tailored to an 
individual’s needs.716 To this end, New Zealand should develop a decision-making standard 
that is similarly consonant with both human rights obligations and the need to ensure there is 
a clear and transparent process for decision-making that takes into account a person’s will 
and preferences. 

                                                           
708   Law Commission, above n 199 at 165. 
709   Law Commission, above n 199 at 164. 
710    Wye Valley v Mr B, above n 172 at [17]. 
711   There has been limited discussion about the meaning of “best interests” in the New Zealand context 

within the parens patriae jurisdiction, see Re G [1997] 2 NZLR (HC) and Auckland Healthcare Services 
v L [1998] NZFLR 998 (HC).  
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714    N Peart “Withholding Treatment” [2014] NZLJ 117 at 119. 
715    Interview with Lady Brenda Hale, Deputy President, Supreme Court of the United Kingdom (A Douglass, 

London, 6 May 2015). 
716    B Hale, discussing discrimination on the grounds of not providing reasonable accommodation (Toulmin 

Lecture, Kings College London, 12 March 2015). 

 
 

RECOMMENDATIONS FOR BEST INTERESTS AS A STANDARD FOR 
DECISION-MAKING  

1. Best interests should be codified as a standard for decision-making which should 
include: 

a) taking into account the person’s will and preferences, and all relevant 
circumstances, largely modelled on the best interests framework in s 4 
of the MCA. 

b) in determining what is in the person’s best interests, the decision-maker 
would be required take a series of steps, including, so far as practicable, 
supporting the person to participate as fully as possible in the 
determination of what would be in their best interests. 

c) consideration given to the establishment of a presumption in favour of 
the person’s will and preferences in respect of a decision, where their 
preferences can be reasonably ascertained, unless there is compelling 
evidence that following their preferences would have serious adverse 
consequences for them.717 

d) a general principle of proportionality should apply: the greater the 
departure from the person’s reasonably ascertainable will and 
preferences, the more compelling must be the reasons for such a 
departure. 

2. The best interests standard would have to be followed by those required to 
make decisions for others.  It would apply across the operation of revised adult 
guardianship legislation (a reformed PPPR Act), as well as in the operation of 
Rights 5, 6 and 7 of the HDC Code, where a person lacks capacity to consent 
to, or refuse health or disability services. 

3. Appointment of health and disability advocates to provide support to the 
person who lacks capacity to assist them to participate as fully as possible in 
any relevant decision. This would complement the consultative aspect of 
supported decision-making.718  

4. An accompanying Code of Practice with guidance for decision-makers on the 
best interests standard, including how to assess a person’s best interests in 
accordance with their rights, will and preferences, and how to support the 
person and their involvement in any decision that affects them.719 

  

                                                           
717   S v S (Protected Persons) [2009] WTLR 315, Hazel Marshall QC presumption test and proposal by the 

English Law Commission (see Ruck Keene and Auckland, above n 686 at 295), currently under 
consultation.  Amendments to the 2015 Northern Ireland Mental Capacity Bill were proposed by 
researchers associated with the Essex Autonomy Project (University of Essex, England), in conjunction 
with its ongoing “three jurisdictions” study of approaches to capacity legislation in England and Wales, 
Scotland and Northern Ireland.  The amendments were prepared by W Martin (Director of the Essex 
Autonomy Project) and A Ruck Keene (Thirty Nine Essex Chambers). 

718    See for example, the Independent Mental Capacity Advocates (referred as “IMCAs”) appointed under s 
36 of the MCA and accompanying regulations.  This would be an expansion of the current role of health 
and disability advocates under the Health and Disability Commissioner Act 1994. 

719    See for example, MCA Code of Practice, above n 285 at Chapter 3: How should people be helped to 
make their own decisions? 
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